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An  Act  To  amend  section  eighty-six  of  an  Act  to  provide  a  government  for  the  Ter- 
ritory of  Hawaii,  to  provide  for  additional  judges,  and  for  other  judicial  purposes. 
35  Stat.  L.  (Part  1)  Chap.  269,  page  838. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  ass&mbled.  That  sec- 
tion eighty-six  of  the  Act  approved  April  thirtieth,  nineteen 
hundred,  entitled  "An  Act  to  provide  a  government  for  the 
Territory  of  Hawaii,"  be,  and  the  same  is  hereby,  amended  so 
as  to  read  as  follows: 

"  Skc.  86.  There  shall  be  established  in  the  said  Territory  a 
district  court,  to  consist  of  two  judges,  who  shall  reside  therein 
and  be  called  district  judges,  and  who  shall  each  receive  an 
annual  salary  of  six  thousand  dollars.  The  said  court  while  in 
session  shall  be  presided  over  by  only  one  of  said  judges.  The 
two  judges  shall  from  time  to  time,  either  by  order  or  rules  of 
court,  prescribe  at  what  times  and  in  what  class  of  cases  each 
of  them  shall  preside.  The  said  two  judges  shall  have  the  same 
powers  in  all  matters  coming  before  said  court. 

"  The  President  of  the  United  States,  by  and  with  the  ad- 
vice and  consent  of  the  Senate  of  the  United  States,  shall  ap- 
point two  district  judges,  a  district  attorney,  and  a  marshal 
of  the  United  States  for  the  said  district,  and  said  judges,  at- 
torney, and  marshal  shall  hold  office  for  six  years  unless  sooner 
removed  by  the  President. 

"  The  said  court  shall  have,  in  addition  to  the  ordinarj''  juris- 
diction of  district  courts  of  the  United  States,  jurisdiction  of 
all  cases  cognizable  in  a  circuit  court  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as  a  circuit  court; 
and  the  said  judges,  district  attorney,  and  marshal  shall  have 
and  exercise  in  the  Territory  of  Hawaii  all  the  powers  con- 
ferred by  the  laws  of  the  United  States  upon  the  judges,  dis- 
trict attorneys,  and  marshals  of  district  and  circuit  courts  of 
the  United  States. 

"  Writs  of  error  and  appeals  from  the  said  district  court 
shall  be  had  and  allowed  to  the  circuit  court  of  appeals  for  the 
ninth  judicial  circuit  in  the  sam^  manner  as  writs  of  error  and 


appeals  are  allowed  from  circuit  courts  to  <!ircuit  courts  of  ap- 
peal as  provided  by  law,  and  appeals  and  writs  of  error  may  be 
taken  to  the  Supreme  Court  of  the  United  States  from  said 
district  court  in  cases  where  appeals  and  w^its  of  error  are 
allowed  from  the  district  and  circuit  courts  of  the  United  States 
to  the  Supreme  Court,  and  the  laws  of  the  United  States  relat- 
ing to  juries  and  jury  trials  shall  be  applicable  to  said  district 
court.  The  law's  of  the  United  States  relating  to  appeals,  writs 
of  error,  removal  of  causes,  and  other  matters  and  proceedings 
as  between  the  courts  of  the  United  States  and  the  courts  of 
the  several  States  shall  govern  in  such  matters  and  proceedings 
as  between  the  courts  of  the  United  States  and  the  courts  of  the 
Territory  of  Hawaii.  Regular  terms  of  said  court  shall  be 
held  in  Honolulu  on  the  second  Alonday  in  April  and  October, 
and  special  terms  may  be  held  at  such  times  and  places  in  said 
district  as  the  said  judges  may  deem  expedient.  The  said  dis- 
trict judges  shall  appoint  a  clerk  of  said  court  at  a  salary  of 
three  thousand  dollars  per  annum  and  shall  appoint  a  reporter 
of  said  court  at  a  salary  of  one  thousand  two  hundred  dollars 
per  annum:  Provided,  That  writs  of  error  and  appeals  may  also 
be  taken  from  the  supreme  court  of  the  Territory  of  Hawaii 
to  the  Supreme  Court  of  the  United  States  in  all  cases  where 
the  amount  involved,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  five  thousand  dollars." — Approved  March  3,  1909. 
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CAUSES    DETERMINED 


IN    THE 


United  States  District  Court 


FOR    THE 


District   of   Hawaii. 


HOXOLULU  RAPID  TRANSIT  AND  LAND  COMPANY 

vs. 
AMERICAN-HAWAIIAN  STEAMSHIP  COMPANY. 

July  21,  1905. 

Practice — Bules  of  Court — Deviation  from:  A  court  may  overlook  de- 
nations  from  such  of  its  rules  as  are  directory  in  character,  when  justice 
does  not  require  strict  conformity. 

Same — AdmircHty  courts:  Admiralty  courts  are  always  open  for  pre- 
liminary and  mesne  proceedings  but  not  for  the  final  disposition  of  suits. 

Same — Agency  in  bringing  suits:  Authority  of  agent  to  bring  suit  for 
another  must  be  shown  unless  he  is  an  attorney-at-law  licensed  by  the  court. 

Same — Allegation  of  notice:  Under  section  5281  R.  S.  U.  S.,  libelant 
most  allege  notice  to  or  knowledge  on  the  part  of  respondent  as  to  character 
and  valae  of  goods  shipped. 

Same — As  to  goods  being  well  and  substantially  packed — Allegation: 
Allegation  that  goods  were  shipped  in  good  order  and  condition  sufficient  as 
to  their  being  well  and  sufficiently  packed. 

Same — Contracts  of  affreightment  as  maritime  contracts;  Contracci  of 
affreightment  are  maritime  contracts  cognizable  in  courts  of  admiralty. 

Same — Interrogatories — Reference  thereto  in  libel:  Neglect  of  refer- 
ence not  Tital  where  interrogatories  are  attached  to  libel  and  signed  by 
wunseL 

Same — Exhibit  of  contract  of  affreightment:  In  libel  for  damages 
on  eontraet  of  affreightment,  copy  of  contract  should  be  attached  to  libel 
*hen  practicable. 
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In  Admiralty,     Exceptions  to  libel  in  personam. 

Castle  &  Withington,  Proctors  for  Libelant. 
Thompson  &  Clem^nSj  Proctors  for  Libellee. 

Dole,  J.  The  libel,  describing  the  libellee  as  a  foreign  cor- 
poration operating  a  line  of  steamships  between  the  ports  of 
the  Atlantic  coast  of  the  United  States  and  ports  of  the  Pacific 
coast  and  Honolulu,  as  common  carriers,  complains  that  cer- 
tain merchandise  received  by  the  respondent  from  the  agents 
of  the  libelant  in  good  order  and  condition  in  ISi&w  York  for 
shipment  to  Honolulu  by  way  of  San  Francisco,  was  damaged 
by  the  negligence  of  the  respondent  to  the  amount  of  $389.08. 
The  respondent  filed  exceptions  to  the  libel,  the  first  of  which 
is  as  follows: 

"  First.  Because  this  Honorable  court  is  without  jurisdic- 
tion to  hear  and  determine  the  same  for  the  reason  that  said 
libel  is  not  entitled  in  this  court  but  in  the  '  United  States 
District  Court,  District  of  Hawaii.'  " 

Counsel  for  the  respondent  claim  that  the  rules  of  this  court 
having  provided  in  rule  first  that  the  title  of  this  court  shall 
be  "United  States  District  Court  for  the  Territory  of  Hawaii," 
such  rule  has  the  force  of  law  and  a  departure  from  this 
description  fails  to  bring  the  case  within  the  jurisdiction  of 
the  court.  The  title  standing  at  the  head  of  the  libel  is  "In 
"  the  United  States  District  Court,  District  of  Hawaii." 

Kules  of  court  are  intended  for  the  promotion  of  the  work 
of  the  court  and  are  within  its  control,  especially  where  rules 
that  are  directory  rather  than  mandatory  in  character,  are  de- 
viated from,  the  court  mav  in  its  discretion  overlook  such  de- 
viation  where  no  particular  principle  is  involved  and  the  pur- 
poses of  justice  do  not  require  adherence  to  the  rule. 

"It  is  always  in  the  power  of  the  court  to  suspend  its  own 
rules  or  to  except  a  particular  case  from  its  operation  whenever 
the  purposes  of  justice  require  it."  United  States  v.  Breitlin-g, 
61  tr.  S.  252,  254;  Souihem  Pacific  Co.  v.  Hamilton,  54  Fed. 
Kep.  468,  474. 
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"Rules  which  are  merely  directory  or  which  are  prescribed 
solely  for  the  governance  of  attorneys  and  the  convenience  of 
the  court,  may  be  dispensed  with  when  the  ends  of  justice  so 
require."    18  End.  PI.  &  Pr.,  1267. 

Although  the  rule  of  this  court  has  defined  its  title  as  above 
given,  yet  in  practice  the  title  "United  States  District  Court, 
District  of  Hawaii,"  is  often  used  and  particularly  in  the 
official  correspondence  between  the  Attorney-GeneraFs  Depart- 
ment and  the  officials  of  said  court.  Under  ordinary  circum- 
stances I  should  allow  the  title  to  be  amended  on  motion,  but 
as  these  exceptions  are  allowed  on  some  points,  I  will  leave  the 
correction  to  the  amended  libel. 

Second  exception:  "Because  this  Honorable  Court  is  with- 
out jurisdiction  to  hear  and  determine  the  same  for  the  reason 
that  said  libel  is  entitled  ^April  term,  1905,'  while  said  libel 
purports  to  be  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  and  of  this  Honorable  Court." 

Section  574  of  the  Revised  Statutes  of  the  United  States 
provides  that  courts  of  admiralty  shall  be  always  open  for  cer- 
tain work  connected  with  admiralty  issues,  as  follows : 

**The  district  courts,  as  courts  of  admiralty,  and  as  courts  of 
equity,  so  far  as  equity  jurisdiction  has  been  conferred  upon 
them,  shall  be  deemed  always  open,  for  the  purpose  of  filing 
any  pleading,  of  issuing  and  returning  mesne  and  final 
process,  and  of  making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings,  preparatory  to  the  hearing, 
upon  their  merits,  of  all  causes  pending  therein.  And  any 
district  judge  may,  upon  reasonable  notice  to  the  parties,  make, 
and  direct  and  award,  at  chambers,  or  in  the  clerk's  office,  and 
in  vacation  as  well  as  in  term,  all  such  process,  commissions, 
orders,  rules,  and  other  proceedings,  whenever  the  same  are 
not  grantable  of  course,  according  to  the  rules  and  practice  of 
the  court." 

This  provision  makes  it  clear  that  such  courts  are  always 
open  only  for  the  preliminary  and  mesne  proceedings  of  such 
cases  but  not  for  the  final  disposition  thereof. 
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"The  provision  that  courts  of  admiralty  shall  be  always  open 
does  not  relate  to  the  passing  or  otherwise  dealing  with  final 
decrees."   1  Notes  on  R.  S.  U.  S.,  89 ;  15  Ops.  Atty.  Genl.  675, 

578. 

This  opinion  of  the  Attorney-General  discusses  the  effect  of 
the  lapse  of  the  term  on  decrees  of  admiralty  courts,  thus  recog- 
nizing such  courts  as  sitting  in  term  like  other  courts,  as  to  the 
final  disposition  of  cases. 

This  exception  is  therefore  overruled. 

Third  exception:  "Because  said  libel  is  subscribed  and 
sworn  to  by  C.  G.  Ballentyne,  who  deposes  that  he  is  the 
manager  of  the  complaining  corporation,  but  does  not  depose 
that  said  act  is  the  act  of  the  corporation  or  that  he,  said  Bal- 
lentyne, has  authority  to  subscribe  the  name  of  said  corpora- 
tion or  to  sue  in  its  name  and  on  its  behalf." 

Counsel  for  the  libelant  cite  the  case  of  Osborn  v.  United 
States  Bank,  22  U.  S.  737,  830,  as  follows : 

"No  case  has  ever  occurred,  so  far  as  we  are  informed,  in 
which  the  production  of  a  warrant  of  attorney  has  been  sup- 
posed a  necessary  preliminary  to  the  appearance  of  a  corpora- 
tion, either  as  plaintiff  or  defendant,  by  a  gentleman  admitted 
to  the  bar  of  the  court." 

The  libel  in  this  case  is  signed  "Honolulu  Rapid  Transit  & 
Land  Company  by  its  manager  C.  G.  Ballentyne";  the  veri- 
fication is  as  follows: 

"  Territory  of  Hawaii, 

Island  of  Oahu,  )•  ss. 

Honolulu. 

C.  G.  Ballentyne,  being  first  duly  sworn,  deposes  and  says : 
That  he  resides  in  Honolulu,  in  the  Territory  of  Hawaii,  and 
is  Manager  of  the  Honolulu  Rapid  Transit  and  Land  Com- 
pany, and  that  he  has  read  the  foregoing  libel  and  the  same 
is  true. 

(Sgd.)  C.  G.  Ballentyne 
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Subscribed  and  sworn  to  before  me  this 
22d  day  of  June,  1906. 

(Sgd.)     W.  B.  Maxino, 

Clerk,  United  States  District  Court, 
Territory  of  Hawaii. 

(Sgd.)     W.  K.  Castle, 

(Sgd.)       D.    L.    WiTHINOTON. 

Castle  &  Withington,  Proctors  for  Libelant." 

It  is  recognized  in  the  prevailing  authorities  that  attorneys 
regularly  licensed  may  commence  or  defend  suits  for  litigants 
as  their  attorneys  in  the  courts  of  which  they  are  officers,  and 
the  court  will  not  inquire  into  their  authority.     The  reason  of 
this  is  because  such  attorneys  are  officers  of  the  court  to  whom 
the  court  has  given  its  confidence  in  licensing  them  to  practice, 
and  when  such  officers  begin  or  defend  actions  in  such  court 
for  their  supposed  clients,  the  court  presumes  that  they  are 
acting  in  good  faith,  and  under  authority.     This  rule  does  not 
apply  to  other  agents  for  the  obvious  reason  that  they  are  not 
confidential  officers  of  the  court  and  may  be  persons  with  whom 
the  court  is  unacquainted,  and  therefore  uninformed  as  to  their 
responsibility.     The  rule  as  to  the  presumption  of  authority  in 
the  case  of  counsel  initiating  proceedings  does  not  apply  in  the 
case  at  bar,  which  is  brought  in  the  name  of.  the  libelant  by  C. 
G.  Ballentyne,  who  deposes  that  he  is  the  manager  of  the  libel- 
ant.   Although  counsel  have  indorsed  the  libel  as  proctors  for 
libelant,  as  is  the  custom,  that  fact  does  not  necessarily  place 
them  in  the  position  of  counsel  for  the  libelant  or  remove  the 
necessity  of  a  showing  of  the  authority  of  C.  G.  Ballentyne,  to 
bring  the  action  for  libelant,  because,  so  far  as  appears,  such 
counsel,  acting  in  undoubted  good  faith,  may  be  acting  merely 
on  the  supposition  that  Ballentyne  has  the  necessary  authority 
to  bring  the  case.     It  is  still  necessary  that  Mr.  Ballentyne's 
authority  for  bringing  the  action  should  be  shown. 

"The  oath  of  an  officer  may  give  greater  certainty  as  to  the 
nature  and  amount  of  the  claim  which  shall  be  finally  allowed 
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against  the  bankrupt's  estate,  but  for  commencing  proceedings 
the  oath  of  any  other  agent  of  the  corporation  would  seem  to 
be  equally  satisfactory.  The  authority  of  the  agent  to  act  for 
the  corporation  is  without  doubt  material,  and  should  be  set 
forth  in  the  affidavit,  or  otherwise  established."  In  re  Hanibel, 
et  al,  11  Fed.  Cas.  431,  432.     (Xo.  6023.) 

^^Natural  persons  may  appear  in  court,  either  by  themselves, 
or  by  their  attorney.  But  no  man  has  a  right  to  appear  as  the 
attorney  of  another,  without  the  authority  of  that  other.  In 
ordinary  cases,  the  authority  must  be  produced,  because  there 
is,  in  the  nature  of  things,  prima  facie  evidence  that  one  man 
is  in  fact  the  attorney  of  another.  The  case  of  an  attorney-at- 
law,  an  attorney  for  the  purpose  of  representing  another  in 
court,  and  prosecuting  or  defending  a  suit  in  his  name,  is  some- 
what different.  The  power  must  indeed  exist,  but  its  produc- 
tion has  not  been  considered  as  indispensable."  Osbom  v. 
United  States  Bank,  22  U.  S.  828. 

The  third  exception  is  therefore  allowed. 

Exception  four:  "Because  the  allegations  thereof  disclose 
that  the  alleged  damage  was  done  to  glass  alleged  to  have  been 
shipped,  and  it  does  not  disclose  or  allege  that  said  respondent 
corporation  was  notified  that  said  shipment  was  glass." 

The  statute  applicable  to  this  point  is  section  4281  of  the 
Revised  Statutes  of  the  United  States,  which  is  as  follows,  leav- 
ing out  descriptions  not  necessary  to  this  issue: 

"  If  any  shipper  of  *  *  *  glass  *  *  *  contained 
in  any  parcel,  or  package,  or  trunk,  shall  lade  the  same  as 
freight  or  baggage,  on  any  vessel,  without  at  the  time  of  such 
lading  giving  to  the  master,  clerk,  agent,  or  owner  of  such 
vessel  receiving  the  same  a  written  notice  of  the  true  character 
and  value  thereof,  and  having  the  same  entered  on  the  bill  of 
lading  therefor,  the  master  and  owner  of  such  vessel  shall  not 
be  liable  as  carriers  i:hereof  in  any  form  or  manner." 

This  makes  the  liability  of  the  respondent  depend  upon  its 
knowledge  of  the  character  and  value  of  the  shipment ;  in  other 
words,  that  it  was  glass  and  the  value  thereof.  Chitty  says  on 
this  point  (1  Chitty  on  Pleading,  320)  : 
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"When  the  obligation  on  the  defendant  to  perform  his  con- 
tract depended  on  any  event  which  would  not  otherwise  appear 
from  the  declaration  to  have  occurred,  it  is  obvious  that  an 
averment  of  such  event  is  essential  to  a  logical  statement  of  the 
cause  of  action,  and  should  precede  the  statement  of  the  de- 
fendant's breach.  Such  averments  in  a  special  action  of  as- 
sumpsit usually  are,  first,  of  the  performance  or  excuse  for 
non-performance  of  a  condition  precedent,  or  of  the  happening 
of  some  event  essential  to  the  cause  of  action;  secondly,  that 
the  defendant  had  notice  of  such  performance  or  of  such  event; 
and,  thirdly,  that  he  was  requested  to  perform  his  contract." 

In  the  case  of  Watson  v.  Walker,  23  K  11.  471,  491,  the 
court  said  in  relation  to  the  necessity  of  giving  notice  of  the 
performance  of  a  condition  precedent: 

"  In  relation  to  notice  the  rule  is,  that  whenever  the  fact 
upon  which  the  defendant's  liability  is  incurred,  lies  peculiarly 
within  the  knowledge  and  privity  of  the  plaintiff,  notice  there- 
of must  be  stated  to  have  been  given  to  the  defendant.  But 
where  the  matter  lies  as  much  within  the  cognizance  of  the 
one  party,  as  the  other,  notice  is  not  necessary.  When,  how- 
ever, notice  is  necessary,  either  by  the  terms  or  nature  of  the 
contract,  it  is  of  the  gist  of  the  action,  and  must  be  specially 
averred  in  the  declaration,  for  without  such  averment,  no  com- 
plete right  of  action  can  appear." 

Supporting  this  statement  of  the  rule  are,  Leni  et  al,  x\ 
Padelford,  10  Mass.  230,  238;  Clough  v.  Hoffman,  5  Wend. 
500 ;  Rex  r.  Hollond,  5  Term  Rep.  607. 

From  these  authorities  and  the  provision  of  the  statute,  it 
appears  to  me  that  knowledge  of  the  respondent  of  the  fact  of 
the  contents  of  the  shipment  and  of  its  value  is  essential  to  its 
Hability.  Although  the  statute  provides  that  such  notice  shall 
be  given  in  writing,  yet  the  authorities  agree  that  such 
notice  is  not  necessary  if  such  facts  are  within  the  knowledge 
of  the  respondent.  In  the  case  at  bar  the  respondent  could  not 
very  well  be  in  possession  of  such  information  except  from  the 
libelant,  and  under  the  statute  such  information  being  neces- 
sary to  create  the  liability  on  the  part  of  the  respondent,  a 
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prima  facie  case  is  not  made  out  without  a  showing  either  that 
such  notice  had  been  given  or  that  such  information  was  in 
the  possession  of  the  respondent, — it  being  in  the  nature  of 
the  gist  of  the  action. 

Counsel  for  respondent  cite  on  this  point  the  case  of  The 
Aurora  v.  United  States,  11  U.  S.  382,  388,  in  which  the  court 
said: 

"  In  no  case  can  it  be  necessary  to  state  in  a  libel  any  fact 
which  constitutes  the  defense  of  the  claimant,  or  a  ground  of 
exception  of  the  operation  of  the  law  on  which  the  libel  is 
founded." 

This  rule  is  adopted  in  the  cases  of  Six  Hundred  and  Fifty- 
One  Chests  of  Tea  v.  United  States,  22  Fed.  Cas.  253,  258 
(No.  12916)  ;  United  States  v.  The  Little  Charles,  26  Fed. 
Cas.  979,  981  (Xo.  15612)  ;  and  U^iited  States  v.  Tilden,  28 
Fed.  Cas.  179  (No.  16523),  cited  by  such  counsel. 

In  the  case  of  The  Aurora,  one  law  required  a  forfeiture, 
and  a  subsequent  law  made  an  exception  in  favor  of  property 
belonging  to  an  American  citizen.  The  same  circumstance  of 
later  legislation,  creating  an  exception,  existed  in  the  cases  of 
The  Little  Charles,  and  Tilden,  and  the  courts  in  all  these 
cases  took  the  position  that  the  benefit  of  such  exception  to  the 
law  was  a  matter  of  defense  and  therefore  need  not  be  stated 
in  the  libel. 

In  the  case  at  bar,  is  the  fact  of  notice  or  knowledge  a  matter 
of  defense  ?  I  think  not.  Under  the  statute  applicable  to  this 
case,  no  shipper  of  glass  by  water  has  a  valid  claim  for  dam- 
ago  thereto,  unless  he,  at  the  time  of  shipping,  informs  the 
owners  or  agents  of  the  vessel  in  Avriting  or  they  are  otherwise 
cognizant  of  the  character  and  value  of  the  goods  shipped. 
This  is  an  affirmative  matter  and  should  be  alleged  in  the  state- 
ment of  the  case ;  it  is  the  gist  of  the  case  and  cannot  be  classed 
with  the  exceptions  recognized  in  the  respondent's  citations. 

In  the  case  of  Six  Hundred  and  Fifty-One  Chests  of  Tea, 
cited  by   respondent's  counsel,   the  circumstances  were  some- 
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what  different,  but  the  adoption  of  the  precedent  of  The  Aurora 
was  based  upon  the  law  applicable  to  the  case,  which  made  it  a 
*'  matter  of  defense  to  show  that  the  teas  were  legally  imported, 
and  the  duties  paid  or  secured,"  and  consequently  no  allega- 
tion to  that  effect  was  necessary  in  the  libel. 

This  exception  is  therefore  allowed. 

The  fifth  exception,  to  wit,  "because  it  does  not  appear  in 
and  by  said  libel  that  said  glass  was  well  and  sufficiently 
packed,"  is  overruled,  the  allegations  of  paragraphs  two  and 
three  of  the  libel,  to  the  effect  that  the  packages  were  shipped 
in  good  order  and  condition  on  board  the  steamship  Alaskan 
then  lying  in  the  port  of  Kew  York,  and  that  such  packages 
were  received  in  said  good  order  and  condition  on  board  said 
steamer  Alaskan,  being  sufficient  allegations  as  to  their  being 
well  and  sufficiently  packed. 

Sixth  exception :  "  Because  the  allegations  of  said  libel  do 
not  disclose  any  admiralty  and  maritime  claim  or  lien  where- 
upon the  decree  therein  sought  should  be  founded." 

This  is  overruled  under  the  authority  of  Morewood  et  al.  v. 
Enequist,  64  U.  S.  491,  in  which  the  court  said,  referring  to 
the  case  of  New  Jersey  Steam  Navigation  Co,  v.  Merchants' 
Bank,  47  TJ.  S.  344: 

"  We  then  decided  that  charter-parties  and  contracts  of  af- 
freightment are  'maritime  contracts'  within  the  true  meaning 
and  construction  of  the  Constitution  and  act  of  Congress,  and 
cognizable  in  courts  of  admiralty  by  process  in  rem  or  in  per- 
sonam." 

Counsel  for  the  respondent  make  a  further  objection  in 
that  the  interrogatories  attached  to  the  libel  are  not  connected 
therewith  by  appropriate  or  other  references,  referring  to  rule 
39  of  this  court  and  admiralty  rule  23. 

Rule  39  requires  that  "amendments  or  supplementary  mat- 
ters, must  be  connected  with  the  libel  or  other  pleading  by 
appropriate  references,  without  a  recapitulation  or  restate- 
ment of  the  pleading  amended  or  added  to."  This  rule  is 
directory  in  its  nature  and  is  made  for  the  convenience  of  the 
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court  and  for  definiteness  in  regard  to  practice,  but,  inasmuch 
as  the  interrogatories  in  this  case  are  attached  to  the  libel  and 
are  signed  by  counsel,  the  omission  of  reference  to  them  in  the 
libel  is  not  vital. 

Admiralty  rule  23  provides  that  "the  libelant  may  further 
require  the  defendant  to  answer  on  oath  all  interrogatories 
propounded  by  him  touching  all  and  singular  the  allegations 
in  the  libel  at  the  close  or  conclusion  thereof."  The  intro- 
ductory sentence  to  the  interrogatories  is  as  follows :  "  Inter- 
rogatories propounded  by  the  libelant  to  the  respondent,  the 
American-Hawaiian  Steamship  Company,  which  it  is  requir- 
ed to  answer  by  its  officers  or  its  duly  authorized  agents  or 
servants  and  under  oath." 

Admitting  the  better  practice  of  referring  to  the  interroga- 
tories in  the  libel,  I  do  not  see  any  reason  for  excluding  them 
on  the  merely  technical  grounds  advanced. 

The  counsel  for  respondent  made  the  further  objection  at  the 
hearing  that  a  copy  of  the  contract  of  affreightment  should  have 
been  attached  to  the  libel.  In  the  Sun  Mutual  Ins.  Co.  v. 
Mississippi  Valley  Transp.  Co.,  14  Fed.  Rep.  699,  701,  the 
court  said: 

"If  the  contracts  of  affreightment  were  in  writing  the  libel 
should  so  state,  and  annex  the  same,  or  give  a  legal  excuse  for 
not  so  doing." 

In  Card  v.  Hines,  33  Fed.  Rep.  189,  the  court  said,  in  a 
.similar  case: 

"  It  cannot  be  said  that  the  libelant  has  violated  any  rule  in 
omitting  the  copy.  There,  however,  seems  excellent  reason  for 
annexing  it.  As  a  matter  of  good  practice,  let  it  be  done  in  this 
case  and  in  all  future  cases  within  this  jurisdiction." 

The  practice  supported  by  these  cases  is  undeniably  a  good 
one,  and  should  be  followed  in  this  court  whenever  practicable. 

Counsel  for  libelant  may  have  five  days  to  amend  and  coun- 
sel for  respondent  five  days  thereafter  to  answer. 
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HOXOLULU  KAPID  TRANSIT  AND  LAND  COMPANY 

vs. 
AMERICAN-HAWAIIAN  STEAMSHIP  COMPANY. 

November  3,  1906. 

Scceipt  for  goods  in  hill  of  lading:  A  bill  of  ladiog  receipting  for 
goods  as  shipped  tn  apparent  good  order  and  condition,  is  no  more  favor- 
able to  the  carrier  than  one  receipting  for  goods  as  shipped  in  good  order 
and  condition,  as  they  are  the  same  in  law. 

Efect  of  bill  of  lading  receipting  for  goods  as  in  apparent  good  order 
and  condition — Burden  of  proof :  A  bill  of  lading  receipting  for  goods  as 
shipped  in  apparent  good  order  and  condition  is  prima  facie  evidence  that 
the  goods  were  in  good  order  at  the  time  of  shipment,  and  the  burden  of 
proof  is  then  on  the  carrier  to  show  that  the  goods  were  not  in  good  order 
or  were  not  properly  packed  when  received  or  were  damaged  through  some 
excepted  peril. 

Loss  or  damage  through  excepted  peril  of  the  bill  of  lading — Burden 
of  proof:  Where  loss  or  damage  of  goods  is  caufed  by  one  of  the  excepted 
perils  of  the  bill  of  lading,  the  burden  of  proof  is  on  the  shipper  to  show 
negligence  by  the  carrier. 

Inspection  of  goods  at  place  of  delivery — Bill  of  lading  receipt: 
When  condition  of  goods  at  place  of  delivery  shows  no  evidence  that  they 
were  improperly  packed  but  rather  that  they  were  properly  packed,  this 
goes  to  the  support  of  the  prima  facie  evidence  of  the  bill  of  lading  re- 
ceipt that  they  were  received  in  apparent  good  order. 

Injury  that  would  not  have  been  likely  to  occur  with  proper  care — 
Significance  of:  Where  injury  is  such  as  would  not  have  been  likely 
to  occur  under  proper  care,  it  is  reasonable  evidence,  in  the  absenco  of 
explanation  by  carrier,  that  it  arose  through  negligence. 

Special  agreement  limiting  liability  of  carrier— Gross  negligence: 
Special  agreement  limiting  the  liability  of  owner  may  not  be  pleaded  as 
exempting  him  from  responsibility  for  injury  resulting  from  his  negligence. 

External  injury  at  place  of  delivery:  External  injury  appearing  on  a 
package  at  place  of  delivery,  relieves  shipper  from  necessity  of  proving 
condition  of  package  at  place  of  shipment,  if  it  was  receipted  for  as  in 
good  order. 

Stowage  of  plate  glass — Negligence :  It  is  negligence  in  a  carrier  to 
stow  eases  of  plate  glass  5  by  3 1/^  by  7  feet  9%  inches,  weighing  970 
pounds,  on  the  flat  side  on  ship  board. 

Presumption  of  proper  packing  of  goods:  Shippers  of  merchandise  of 
large  experience,  failing  evidence  to  the  contrary,  are  presumed  to  use  the 
best  methods  of  packing  the  same  to  be  carried  bv  land  or  sea. 
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Failure  of  shipper  to  mark  cases  of  plate  glass  as  ** glass" — Bill  of 
lading:  Failure  of  the  shipper  to  mark  cases  of  plate  glass  as  ''glass" 
does  not  relieve  the  carrier  of  liability  for  breakage,  if  they  are  described 
in  the  bUl  of  lading  as  plate  glass. 

Damages — Statement  of  value  of  goods  in  h'Jl  of  lading:  Damages  for 
injury  to  goods  in  possession  of  a  carrier  are  limited,  as  to  value,  to  the 
statement  of  their  value  in  the  bill  of  lading. 

In  Admiralty:  Libel  in  personam  for  damage  to  merchan- 
dise. 

Castle  &  Withijigton,  Proctors  for  Libelant. 
Thonhpson  &  demons.  Proctors  for  Libellee. 

DoLE^  J.  The  parties  in  this  case  are  both  corporations,  the 
libelant  being  an  Hawaiian  corporation  engaged  in  operating 
a  system  of  street  railways  in  the  city  of  Honolulu,  and  the 
libellee  a  Xew  York  corporation  operating  a  line  of  steamships 
between  the  Atlantic  coast  and  the  Pacific  coast  and  the  port  of 
Honolulu.  The  libelant  complains  that  it  shipped  through  its 
agents  on  board  of  a  vessel  of  the  libellee  lying  in  the  port  of 
Xew  York,  eight  cases  of  plate  glass  in  good  order  and  condi- 
tion, to  be  carried  to  the  port  of  San  Francisco  and  there  to  be 
transferred  to  another  vessel  of  the  libellee  to  be  carried  by  it 
to  the  port  of  Honolulu  in  the  Territory  of  Hawaii;  and  that 
three  of  such  cases  were  delivered  by  the  libellee  at  the  latter 
port  in  such  a  damaged  condition  that  the  contents  thereof 
were  of  no  value ;  that  such  damage  was  due  to  the  negligence 
and  fault  of  the  libellee,  and  was  in  the  amount  of  $389.08,  for 
which  it  prays  judgment.  The  libelant  further  alleges  that  it 
has  performed  all  of  its  obligations  in  the  matter  at  issue. 

The  answer  denies  that  libelant  has  done  and  performed  all 
its  agreements  and  obligations  as  alleged,  and  avers  that  it  has 
no  knowledge  as  to  the  allegation  of  the  libel  that  such  eight 
cases  were  shipped  in  good  order  and  condition  on  its  vessel 
and  requires  proof  thereof;  and  further  avers  that  it  has  no 
knowledge  as  to  the  allegations  that  three  of  the  said  cases  of 
plate  glass  were  not  delivered  in  such  good  order  and  condition 
in  said  Honolulu  as  tliev  were  received  but  were  in  such  bad 
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order  and  condition  that  they  were  worthless  and  of  no  value, 
and  requires  proof  thereof;  and  denies  that  said  three  eases  of 
plate  glass  were  damaged  by  its  negligence  and  default  and  the 
all^ation  that  the  premises  of  the  libel  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and 
of  this  court.  The  answer  further  avers  that  the  cases  were 
received  by  the  libellee  from  the  agents  of  the  libelant  in  New 
York  in  apparent  good  order  and  condition  and  were  forthwith 
loaded  upon  and  properly  stowed  in  one  of  its  vessels  and  were 
carried  to  San  Francisco  by  such  vessel  and  there  were  trans- 
ferred to  another  of  its  vessels  and  by  her  carried  to  the  port 
of  Honolulu,  and  that  both  of  the  said  vessels  were,  at  all  of 
the  times  referred  to,  seaworthy,  properly  manned  and  equip- 
ped; and  it  further  alleges  that  the  said  three  cases  of  plate 
glass  alleged  to  have  been  damaged,  were  at  the  time  of  de- 
livery to  the  libellee,  insufficiently  packed,  in  that  said  plate 
glass  was  incased  in  three  boxes  or  covers  each  insufficient  to 
protect  the  contents  thereof  from  breakage  either  in  ordinary 
handling  or  from  pressure  natural  and  usual  in  sea  voyages, 
and  that  the  libelant  neglected  to  mark  such  cases  in  the  man- 
ner in  which  cases  containing  glass  are  usually  marked,  to  wit, 
^^  glass,"  and  neglected  to  mark  such  cases  in  any  manner  so 
as  to  show  or  give  notice  of  the  breakable  nature  of  their  con- 
tents, and  that  the  shipment  was  made  by  virtue  of  the  contract 
and  stipulations  in  the  bill  of  lading  delivered  to  the  agents  of 
the  libelant  in  New  York.  It  appears  that  the  size  of  these 
cases  was  5  by  3^4  by  7  feet  9%  inches;  that  the  weight  was 
from  970  to  975  pounds. 

The  law  of  liability  of  a  carrier  under  the  issue  raised  by 
the  pleadings  is  as  follows :  Where  the  bill  of  lading  receipts 
for  the  goods  as  shipped  in  good  order  and  condition,  or  in  ap- 
parent good  order  and  condition,  it  is  pHma  facie  evidence 
that  the  goods  were  in  good  order  at  the  time  of  shipment  and 
the  burden  of  proof  is  then  upon  the  carrier  to  show  that  the 
goods  were  not  in  good  order  or  not  properly  packed  when  they 
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were  received  or  that  they  were  damaged  by  some  excepted 
peril. 

^'  It  is  insisted,  on  the  part  of  the  respondents,  that,  as  the 
bill  of  lading  contains  the  usual  clause,  Sveight,  contents  and 
value  imknown,'  the  burden  lies  upon  the  libelant  to  show,  in 
the  first  instance,  that  the  goods  were  put  up  in  the  cases,  by 
the  manufacturer  or  shipper,  in  good  order  and  condition ;  and 
that,  in  the  absence  of  such  proof,  the  court  are  bound  to  pre- 
sume that  the  injury  to  the  goods  arose  from  defects  existing 
when  they  were  packed  for  shipment,  or  which  occurred  pre- 
vious to  the  shipment.  The  law  is  otherwise.  Unless  there  is 
something  in  the  appearance  or  condition  of  the  goods,  on  their 
being  opened  after  delivery,  affording  ground  for  reasonable 
inference  that  they  were  improperly  packed,  or  packed  in  an 
unfit  state  for  transportation,  or  unless  some  evidence  to  that 
effect  is  given,  the  contrary  will  be  presumed.  Cowen  &  Hill's 
Xotes  to  Phil.  Ev.,  1439 ;  Price  v,  Powell,  3  Comst.  (3  K  Y.) 
322;  BaiTett  v,  Rogers,  7  Mass.  297;  Clark  v.  Barmi^ell,  12 
How.  (53  U.  S.)  272.''  English  v.  Ocean  Steam  Nav.  Co,,  2 
Blatch.,  425,  426;  8  Fed.  Cas.  (No.  4,490)  719,  720. 

A  receipt  in  the  bill  of  lading  of  the  goods  in  apparent  good 
order  and  condUion  is  no  more  favorable  to  the  carrier  than  a 
receipt  in  good  order  and  condition,  as  a  receipt  in  the  latter 
form  is  merely  evidence  that  the  goods  were  received  in  good 
order  and  condition  so  far  as  was  discernable  from  the  external 
or  apparent  condition  of  the  package  without  opening  or  un- 
covering the  same.  The  OHflamme,  1  Sawyer,  176,  178:  18 
Fed.  Cas.  (Xo.  10,571)  810;  Clarh  v.  Barnwell,  53  U.  S.  (12 
How.)   272,  283. 

It  *^may  be  taken  to  be  perfectly  well  established  *  *  * 
that  the  signing  of  a  bill  of  lading  acknowledging  to  have  re- 
ceived the  goods  in  question,  in  good  order  and  well  condi- 
tioned, is  pi^ma  facie  evidence,  that  as  to  all  circumstances 
which  were  open  to  inspection  and  visible,  the  goods  were  in 
good  order;  but  it  does  not  preclude  the  carrier  from  showing, 
in  case  of  loss  or  damage,  that  the  loss  proceeded  from  some 
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cause  which  existed,  but  was  not  apparent,  when  he  received 
the  goods,  and  which,  if  shown  satisfactorily,  will  discharge 
the  carrier  from  liability.  But  in  case  of  such  loss  or  damage 
the  presumption  of  law  is,  that  it  was  occasioned  by  the  act 
or  default  of  the  carrier,  and,  of  course,  the  burden  of  proof 
is  upon  him  to  show  that  it  arose  from  a  cause  existing  before 
his  receipt  of  the  goods  for  carriage,  and  for  which  he  is  not 
responsible.''  Hastings  v.  Pepper,  28  Mass.  (11  Pick.)  43; 
The  Oriflamme,s\xpTtL,  178, 180 ;  The  Live  Yankee,  Deady,  420 : 
15  Fed.  Cas.  (Xo.  8,409)  656,  658;  Price  v.  Powell,  3  K  Y. 
(3  Comst.)  322,  325;  Bazin  v.  Steamship  Co.,  3  Wall.  Jr. 
229:  2  Fed.  Cas.  (Xo.  1,152)  1096,  1100;  Dowsett  v.  Wilder  s 
S.  8.  Co.,  2  U.  S.  D.  C.  Haw.,  173,  179 ;  The  Invincible,  1 
Lowell,  225:  13  Fed.  Cas.  (No.  7,055)  78. 

The  case  of  Wertheimer  v.  Pennsylvania  R.  R.,  1  Fed.  Rep. 

232,  cited  by  the  defeaise  as  an  authority  for  holding  that  the 

burden  of  proof  of  negligence  of  the  carrier  is  on  the  shipper,  is 

not  applicable  to  this  case  in  that  the  loss  in  that  case  occurred 

through  one  of  the  perils  excepted  by  the  bill  of  lading,  to  wit, 

"loss  or  damage  by  fire,  unless  it  could  be  shown  that  such 

damage  or  loss  occurred  through  the  negligence  or  default  of 

the  agents  of  the  company."    The  decision  cites  Clarh  v.  Bamr 

tcell,  supra,  and  Transportation  Co.  v.  Doivner,  78  IT.  S.  (11 

Wall.)  129,  in  support  of  its  ruling  on  this  point;  in  both  of 

which  cases  the  decisions  turned  on  the  circumstance  of  loss 

bv  an  excepted  peril,  which  is  not  an  issue  in  the  case  before 

the  court.     The  cases  of  Railroad  Co.  v.  Reeves,  77  U.  S.  176, 

Union  Ins.  Co.  v.  Sham,  24  Fed.  Cas.  (No.  14,366)  580,  and 

]yashbumrCrosby  Co.  v.  Johnston  &  Co.,  Ltd.,  125  Fed.  Kep. 

273,  also  cited  by  the  defense  on  this  point,  are  substantially 

to  the  same  effect. 

There  are  other  authorities  which  leave  the  matter  of  lia- 
bility to  the  mere  preponderance  of  testimony.  "  Unless  it 
appears  from  the  evidence  that  the  machine  claimed  to  have 
been  injured  was  delivered  to  the  defendant  company  or  some 
connecting  line  of  railroad  in  condition  other  than  it  was  in 
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when  delivered  at  Rockdale,  you  may  presume  that  the  de- 
fendant did  its  duty,  and  delivered  the  machine  in  the  condi- 
tion it  was  in  when  received."  Missouri  Pacific  By.  Co.  v. 
Breeding,  16  S.  W.  (Ky.)  184,  185.  Also,  "A  railroad  re- 
ceipt for  goods  'in  apparent  good  order'  does  not  relieve  the 
consignor  from  proof  of  their  condition  at  the  time  of  delivery. 
Each  party  stands  upon  his  proofs,  and  the  verdict  must  follow 
the  preponderance  of  testimony."  (Syllabus)  C.  £  A.  B.  R. 
Co.  V.  Benjamin  ei  al.,  63  111.  283.  The  decision  in  the  case  of 
Witting  V.  St.  Louis  d'  S.  F.  By.  Co.,  10l|  Mo.  631,  6-ia-641, 
may  differ  somewhat  from  the  foregoing  citations  as  to  the 
burden  of  proof  being  on  the  carrier,  but  I  do  not  think  that 
it  differs  radically,  and  it  certainly  agrees  with  the  authorities 
cited  making  a  preponderance  of  evidence  decisive.  It  says, 
''It  devolved  upon  the  plaintiff  to  satisfy  the  minds  of  the 
jurors  from  the  evidence,  taken  as  a  whole,  that  the  negligence 
of  defendant  caused  the  damage  complained  of,  or  was  an  ac- 
tive, co-operating  cause  in  producing  the  damage." 

This  class  of  authorities,  which  makes  the  preponderance  of 
testimony  decisive  of  the  liability  of  the  carrier,  is  not  neces- 
sarily adverse  to  the  general  rule  referred  to  above,  for  if  the 
condition  of  the  goods  at  place  of  delivery  shows  no  evidence 
that  the  goods  were  improperly  packed,  but  rather  that  they 
were  properly  packed,  this  goes  to  the  support  of  the  pnnia 
facie  evidence  of  the  bill  of  lading  receipt  that  they  were  re- 
ceived in  apparent  good  order  and  condition. 

If  the  injury  is  such  as  would  not  have  been  likely  to  have 
occurred  under  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  carrier,  that  the  accident 
arose  from  want  of  care.  The  Moravian,  17  Fed.  Cas.  (Xo. 
9,789)  725,  726;  Witting  v.  St.  Louis  <£-  S.  F.  Co.,  supra. 

Where  there  is  a  special  agreement  between  the  shippers 
and  the  owners  by  which  the  liability  of  the  latter  is  limited, 
the  contract  cannot  be  pleaded  as  exempting  the  owners  from 
responsibility  for  damage  resulting  from  gross  negligence  or 
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misfeasance  in  the  master  or  his  servants.  Merriman  v.  The 
May  Queen,  Newb.  464:  17  Fed  Cas.  (No.  9,481)  136,  139. 

In  regard  to  the  condition  of  the  three  packages  in  question 
when  delivered  in  Honolulu,  three  of  the  witnesses  for  libelant 
and  three  witnesses  for  the  libellee  all  testified  that  the  contents 
of  these  three  cases  rattled  when  handled ;  one  of  such  witnesses 
for  libellee  did  not  remember  how  many  there  were  that  rattled. 
Mr.  Wolfe,  witness  for  the  libelant,  testified  that  one  of  these 
cases  was  injured, — the  lateral  board  on  the  sido  being  broken 
completely  off,  but  held  in  place  by  the  nails.  The  casts  were 
described  in  the  answer  to  the  seventh  interrogatory  of  the 
libellee,  as  to  the  thickness  of  the  boards  of  which  they  were 
constructed,  as  follows:  "  Ends  1  6-16  inches,  top  1%  inches, 
sides  Y2  inch,  reinforced  at  the  edges  by  a  strip  6  inches  wide 
by  %  inches  thick."  Wolfe's  testimony  evidently  refers  to  the 
six-inch  reinforcing  strip  at  the  edges.  The  fact  that  this  strip 
was  broken  in  two  is  evidence  of  rough  usage  in  the  nature 
either  of  great  pressure  or  of  a  blow,  and  this  injury  being  on 
the  outside  of  the  case  could  not  have  occurred  before  the  ship- 
ment of  the  goods  in  New  York  without  its  being  noticed  by 
libellee's  agents, — the  bill  of  lading  receipting  for  them  as  in 
apparent  good  order  and  condition. 

The  case  of  The  Columbo,  6  Fed.  Cas.  (No.  3,040)  178, 
which  takes  a  ground  so.mewhat  modifying  the  general  rule  as 
to  the  burden  of  proof  above  referred  to,  says,  "When,  there- 
fore, a  question  arises  as  to  the  condition  of  the  contents  of 
casks  or  bales,  in  a  case  where  this  clause  is  inserted  in  the  bill 
of  lading  (referring  to  the  usual  clause  weight  and  contents 
unknovm),  the  burden  rests  upon  the  shipper,  in  the  first  in- 
stance, to  prove  the  condition  of  the  goods  at  the  time  of  ship- 
ment. *  *  *  If  the  external  covering  of  the  goods  is 
damaged  when  they  are  delivered,  so  as  to  account  for  an  in- 
jury to  the  contents,  then  the  evidence  may  be  dispensed  with. 
The  admission  in  the  bill  of  lading  would  then  be  primd  facie 
sufficient."  This  admission  doubtless  refers  to  the  expression 
of  bills  of  lading  "received  in  apparent  good  order  and  condi- 

2-D. 
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tion."  This  positive  evidence  of  rough  usage  relates  only  to 
one  of  the  three  cases  and  is  sufficient  in  the  view  of  the  Co- 
lumbo  case  to  dispense  with  the  burden  of  proving  the  condi- 
tion of  such  case  at  the  time  of  shipment 

The  inspection  of  the  goods  at  the  place  of  delivery  shows 
by  a  preponderance  of  evidence  that  they  were  properly  packed 
and  that  the  cases  were  sufficient  to  protect  the  contents  if 
properly  stowed,  and  the  evidence  of  witnesses  on  both  sides, 
that  the  damaged  condition  of  the  goods  at  the  place  of  delivery 
was  obvious  to  any  one  handling  them,  supporting  irresistibly 
the  conclusion  that  if  the  goods  had  been  in  the  same  condition 
at  the  port  of  shipment,  it  could  not  have  failed  to  have  been 
known  to  the  carrier  on  receiving  them,  and  being  such  posi- 
tive notice  to  it  of  their  damaged  condition,  it  would  not  have 
been  likely  to  have  signed  a  receipt  for  them  as  "in  apparent 
good  order  and  condition." 

The  defense  makes  much  of  the  testimony  of  the  witness 
Harris,  that  a  case  with  %  inch  sides  would  be  a  "fair  con- 
tainer." It  is  not  clear  as  to  what  size  of  case  he  had  in  mind 
when  he  said  this ;  he  had  just  been  describing  a  case  of  plate 
glass  that  he  had  seen  imported  containing  glass  10  by  14  feet 
in  size  weighing  about  1040  pounds,  the  sides  of  which  were 
%  inch  thick;  and  he  may  have  had  that  much  larger  and 
heavier  case  in  mind  when  he  said  a  case  with  %  inch  sides 
would  be  a  fair  container.  At  any  rate  he  does  not  say  that  a 
case  with  i/o  inch  sides  and  of  the  dimensions  and  weight  of 
the  cases  involved  in  these  proceedings,  would  not  be  a  fair 
container. 

Even  Captain  Fuller,  a  witness  for  the  libellee,  experienced 
in  handling  and  stowing  freight,  is  positive  on  the  sufficiency 
of  the  cases  if  properly  stowed.  His  testimony  is  to  the  effect 
that  glass  should  always  be  stowed  on  end  and  that  these  cases 
were  strong  enough  if  they  had  been  so  stowed.  He  says  glass 
is  never  stowed  flat  and  that  if  stowed  flat  the  protection  was 
insufficient.  He  also  savs  the  cases  were  evidentlv  laid  on  the 
flat,  because  if  thev  had  not  been  of  course  thev  would  not  have 
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been  broken.  This  evidence  is  significant  from  the  experience 
of  this  witness  in  handling  and  stowing  freight.  Another  of 
the  witnesses  for  the  libellee,  Louis  ^larks,  speaking  of  the 
cases  as  th(\v  took  them  out  of  the  ship,  says,  '*As  near  as  I  can 
remember  they  were  standing  on  edge;  there  may  have  been 
one  or  two  lying  down,  but  as  near  as  I  can  remember  they 
Avere  most  of  them  on  edge."  This  testimony  is  consistent 
with  the  testimony  of  Captain  Fuller  and  supports  a  strong 
probability  that  these  three  cases  were  stowed  flat  and  there- 
fore were  exposed  to  breakage  from  being  in  that  position.  If 
they  were  stowed  flat,  such  stowing  was  negligence  by  the  car- 
rier and  fully  accounts  for  the  injuries  received. 

There  is  also  the  presumption  in  favor  of  shippers  of  large 
experience  that  they  use  the  best  methods  of  packing 
goods.  ''Shippers  of  merchandise  of  large  experience,  in  ab- 
sence of  evidence  to  the  contrary,  are  presumed  to  use  the  best 
method  of  packing  the  same  to  bo  carried  over  land  or  upon  the 
sea.''  (Syllabus)  The  Moravian,  2  Ilask.,  157:  17  Fed.  Cas. 
(Xo.  9,789)  725,  726. 

The  libellee  claims  that  because  the  cases  were  not  marked 
**glass''  it  is  therefore  relieved  from  liability.  The  evidence 
shows  that  glass  is  generally  marked  ''glass"  on  the  outside  of 
the  package.  One  of  the  exceptions  of  the  bill  of  lading  re- 
cites that  the  carrier  shall  not  be  liable  for  any  loss  or  damago 
arising  from  '^obliteration,  errors,  insufficiency  or  absence  of 
marks,  numbers  or  description."  Section  4281  R.  S.  U.  S. 
provides  that  ''if  any  shipper  of  *  *  *  glass  *  *  * 
contained  in  any  parcel  or  package  or  trunk,  shall  lade  the  same 
as  freight  or  ba^age  on  any  vessel,  without  at  the  time  of  such 
lading,  giving  to  the  master,  clerk  or  owner  of  such  vessel  rc^ 
ceiving  the  same  a  written  notice  of  the  true  character  and 
value  thereof,  and  having  the  same  entered  on  the  bill  of  lading 
therefor,  the  master  and  owner  of  such  vessel  shall  not  be 
liable  a.s  carriers  thereof  in  anv  form  or  manner."  The  bill 
of  lading  dc»scribes  this  shipment  as  "8  cases  plate  glass,"  wdiich 
takes  it  out  of  the  statute  referred  to.     The  question  remains 


20  DISTRICT  OF  HAWAII.  [Vol.  3] 

whether  the  ship  is  relieved  through  the  exception  referred  to 
in  the  bill  of  lading,  and  I  find  that  it  is  not.  In  the  first 
place  there  is  no  evidence  that  the  damage  arose  from  the  ab- 
sence of  the  mark  **glass''  on  the  cases.  In  the  second  place  a 
special  agreement  limiting  the  liability  of  a  carrier  cannot  be 
pleaded  as  an  exemption  from  resigns ibility  for  loss  resulting 
from  gross  negligence.  As  stated  in  the  case  of  Men^iman  v. 
The  May  Queen,  supra,  139,  '*The  officers  of  the  vessel  knew 
perfectly  well  the  contents  of  the  boxes  and  a  failure  on  their 
part  to  observe  every  precaution  necessary  to  ensure  their  safe 
delivery,  must  be  regarded  as  such  gross  negligence  as  subjects 
the  vessel  to  the  usual  liability  for  the  loss  by  breakage." 

The  testimony  of  libelant  showing  the  damage  to  the  glass 
in  question  to  the  extent  of  the  destruction  of  its  whole  value, 
is  not  contested.  The  libelant  claims  damages  in  the  amount 
of  $381).08.  This  is  made  up,  according  to  the  evidence,  of 
$340.80,  invoice  price  of  the  goods,  and  $42.28  freight.  The 
libellee  contends  that  as  it  is  agree<l  by  the  bill  of  lading  that 
the  value  of  each  package  does  not  exceed  the  sum  of  $100,  on 
which  basis  the  freight  is  adjusted,  the  libelant  cannot  now- 
set  a  higher  value  thereon.  This  contention  is  correct.  Hart 
r.  Pennsylvania  B,  li.  Co.,  112  U.  S.  331. 

A  decree  may  be  entered  for  the  libelant  for  $342.28,  with 
interest  from  January  14,  1905,  the  date  of  the  demand  made 
by  the  libelant  on  the  libellee,  estimated  at  $47.55,  and  costs. 


PACIFIC  MAIL  STEAMSHIP  COMPANY  r.s.  THE 

PACIFIC. 

March  12,  190G. 

• 

Ad  of  Navigation — Basis  for  proceedings  in  rem:  An  ocean-going^ 
steam  tlredge  engaged  in  dredging  a  harbor,  being  about  to  proceed  to  an- 
other place  in  such  harbor,  slipped  a  wire  cable  by  which  it  was  moored 
to  the  cable  of  a  harbor  buoy,  letting  it  fall  to  the  bottom  of  the  harbor^ 
which  cable  was  used  by  it  as  a  means  of  shifting  its  position  in  such  dredg- 
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iag  operations.  Held,  under  a  libel  in  rem  for  damage  arising  from  the 
fooling  of  the  propeller  of  the  libelant's  steamship  with  such  cable,  that 
the  act  of  slipping  such  cable  was  an  act  of  navigation  of  the  dredge,  and 
UBS  ground  for  a  libel  in  rem. 

Verification  by  an  agent:  Verification  by  an  agent  in  the  absence  of 
Hbelant,  such  absence  being  shown,  is  sufficient.     Bule  of  Court  No.  38. 

Same — Authority  of  officer  of  corporation:  Authority  of  officer  of 
corporation  to  act  for  his  corporation  in  the  verification  of  a  libel  by  sach 
corporation  acting  as  agent  for  libelant,  must  be  shown. 

In  Admiralty:     Exceptions  to  libel  in  rem. 

Kinney^  McClanahan  &  Cooper,  Proctors  for  Libelant. 

E.  M.  Watson  and  Holmes  &  Stanley,  Proctors  for  Libellee. 

Dole,  J.  This  is  a  libel  in  rem  for  tort,  in  which  it  is  al- 
leged in  brief  that  the  libelant's  steamship  on  leaving  the  port 
of  Honolulu  and  maneuvering  to  reach  a  proper  course  for 
leaving  such  port,  fouled  a  wire  cable  and  anchor  chain  lying 
on  or  near  the  bottom  of  the  harbor  with  her  starboard  pro- 
peller, causing  serious  delay  and  damage  to  such  vessel;  and 
that  such  cable  was  the  property  of  the  libellee  which  is  an 
ocean-going  steam  dredge  engaged  in  dredging  the  harbor  of 
Honolulu  and  was  used  by  it  in  connection  with  such  dredging 
operations,  being  fastened  to  the  chain  of  a  government  buoy 
on  the  opposite  side  of  the  harbor  from  where  the  libellee  had 
been  operating,  and  was  a  means  by  which  the  position  of  the 
dredge  was  shifted  from  one  point  to  another;  and  that  the 
said  dredge,  for  the  sake  of  moving  its  position  to  another 
locality,  cast  off  such  wire  cable  and  allowed  it  to  drop  to  the 
bottom  of  the  harbor  and  left  it  there,  and  that  it  was  in  such 
position  as  left  by  the  dredge  when  the  libelant's  steamship 
fouled  the  same. 

The  North  American  Dredging  Company  intervened  for  its 
interests  in  the  said  dredge,  claiming  to  be  the  owner  thereof, 
and  filed  exceptions  to  the  libel,  the  first  ground  therepf  being 
that  the  allegations  of  the  libel  do  not  disclose  any  admiralty 
or  maritime  lien  upon  the  said  dredge  whereupon  an  attach- 
ment should  be  founded. 
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In  support  of  this  position  the  intervenor  cited  the  case  of 
Currie  v.  McKnight,  H.  L.  App.  Cas.  (1897),  97,  in  which 
case  it  appeared  that  the  ship  of  the  libellee,  the  Dunlossit, 
was  lying  alongside  of  another  vessel  at  a  certain  pier;  that 
there  was  a  heavy  gale  blowing  and  the  master  of  the  Dunlossit 
wishing  to  go  to  sea  and  being  unable  to  induce  the  master  of 
the  other  vessel  to  let  go  his  moorings  which  were  in  his  way, 
cut  them  himself  and  sent  her  adrift  so  that  she  went  ashore 
and  was  damaged,  and  her  owners  brought  proceedings  to  main- 
tain a  maritime  lien  against  the  Dunlossit  for  the  damage  done 
resulting  from  the  act  of  the  master  of  the  Dunlossit  The 
court  ruled  "that  the  damage  in  respect  of  which  a  maritime 
lien  is  admitted  must  be  either  the  direct  result  or  the  natural 
consequence  of  a  wrongful  act  or  maneuver  of  the  ship  to  which 
it  attaches.  Such  an  act  or  maneuver  is  necessarily  due  to  the 
want  of  skill  or  negligence  of  the  persons  by  whom  the  vessel 
is  navigated;  but  it  is,  in  the  language  of  maritime  law,  at- 
tributed to  the  ship  because  the  ship  in  their  negligent  or  un- 
skilful hands  is  the  instrument  which  causes  the  damage." 
And  that  consequently  the  injuries  sustained  by  the  libelant's 
ship  were  not  owing  to  any  movement  of  the  Dunlossit  but 
were  occasioned  bv  an  act  of  the  Dunlossit's  crew  not  done  in 
the  course  of  her  navigation  but  for  the  purpose  of  removing 
an  obstacle  which  prevented  her  from  starting  on  the  voyage, 
and  therefore,  that  there  was  no  lien.  The  case  of  The  Ida, 
1  Lush.  (Adm.  Rep.)  6,  9,  was  also  cited  on  the  same  point, 
the  authority  of  which  case  is  to  the  same  effect. 

In  the  ease  before  the  court  there  is,  I  think,  a  difference  in  the 
circumstances  which  removes  it  from  the  precedents  of  the  cases 
referred  to,  in  that  the  dredge  in  the  course  of  its  operations  in 
the  harbor  of  Honolulu  and  as  a  part  of  such  operations,  being 
about  to  move  to  another  part  of  the  harbor,  cast  off  the  wire 
cable  bv  which  it  was  moored  or  attached  to  the  anchor  chain 
of  the  buoy  referred  to.  In  other  words,  its  master,  wishing 
to  go  to  another  place,  instead  of  detaching  this  wire  cable  from 
the  anchor  chain  of  the  buoy  to  which  it  was  fastened  and  haul- 
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ing  it  aboard,  slipped  8uch  wire  cable  and  proceeded  to  its  new 
locality.  The  act  of  slipping  this  cable  was,  it  appears  to  me, 
an  act  of  the  ship  performed  in  its  maneuvering  for  another 
place  and  may  be  spoken  of  as  an  act  of  navigation,  affording 
a  basis  for  a  libel  in  rem. 

The  case  of  the  Inland  &  Seaboard  Coasting  Co.  v.  The  Com- 
modore, 40  Fed.  Ecp.  258,  was  cited  by  counsel  for  the  in- 
tervener and  supports  this  view,  although  in  that  case  the  point 
did  not  appear  to  have  been  discussed.  In  that  case  a  dredge 
had  left  an  anchor,  used  in  mooring  it,  at  the  bottom  of  the 
harbor  and  another  vessel  had  fouled  with  it  and  had  thereby 
received  damage.  The  court  said,  "The  tort  was  the  tort  of 
the  dredge ;  the  negligence  which  caused  the  tort  was  the  negli- 
gence of  the  dredge." 

This  ground  of  the  exceptions  is  therefore  overruled. 

The  second  ground  of  the  exceptions  is  that  "it  does  not 
appear  from  the  said  libel  that  the  agents  who  attempt  to  verify 
the  same  for  and  on  behalf  of  the  libelant  *  *  *  a  Cali- 
fornia corporation,  have  authority  to  do  so." 

Rule  38  of  the  rules  of  this  court  provides  that  "verification 
shall  be  made  by  the  party  or  by  one  of  the  parties,  or  in  his  or 
their  absence  by  the  agent,  attorney  in  fact  or  proctor  acquaint- 
ed with  the  facts.  When  the  verification  is  not  made  by  a 
party,  the  aJBSant's  means  of  knowledge  or  information  in  such 
ease  and  the  reason  why  the  verification  is  not  made  by  a  party, 
shall  be  stated."  The  libel  is  signed  "  Pacific  Mail  Steamship 
Company  by  H.  Hackfeld  &  Company,  L't'd.,  its  agent.  By 
(signature)  F.  W.  Klebahn,  Secretary."  The  libel  is  verified 
by  Frederick  W.  Klebahn,  who  states  in  his  oath  of  verifica- 
tion that  he  is  the  Secretary  of  H.  ITackfeld  &  Co.,  L't'd.,  the 
agent  of  the  libelant,  and  that  as  such  Secretary  he  makes  the 
affidavit  for  the  libelant;  that  libelant's  nearest  place  of  busi- 
ness is  more  than  100  miles  frpm  the  Territory  of  Hawaii  and 
that  it  has  no  officer  nearer  to  the  jurisdiction  of  this  court  than 
the  State  of  California,  and  that  H.  Hackfeld  &  Co.,  L't'd.,  is 
the  only  agent  of  the  libelant  within  the  Territory  of  Hawaii, 
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and  that  he  makes  this  verification  from  personal  knowledge 
as  well  as  from  information  received  from  the  captain,  officers, 
crew  and  servants  of  the  libelant's  ship  Siberia. 

Under  the  rule  of  court  and  this  affidavit,  the  verification  is 
sufficient  if  the  Secretary  of  H.  Hackfeld  &  Co.,  L't'd.,  is  au- 
thorized so  to  act  for  his  company.  There  is  nothing  to  show 
this  authority.  It  should  have  been  stattd  in  the  affidavit  or 
otherwise.  Counsel  for  libelant  contend  that  the  usual  forms 
for  such  verifications  do  not  contain  allegations  as  to  authority 
and  cite  Xo.  620  of  Desty's  Forms,  which  is  a  verification 
by  attorney  and  therefore  does  not  apply  to  the  case  of  a  veri- 
fication by  an  officer  of  an  agent  corporation.  Form  Xo.  102 
in  Benedict's  Admiralty,  for  a  jurat  by  libelant's  proctor,  con- 
tains the  statement  that  deponent  is  authorized  to  act  for  libel- 
ant in  the  matter.  They  also  contend  that  an  objection  to  the 
verification  cannot  be  raised  on  exceptions.  I  find  in  Form 
No.  181  of  Desty's  Forms,  a  form  for  exceptions  to  a  libel  in 
admiralty,  the  objection  that  the  libel  "is  not  verified  as  re- 
quired by  the  rules  and  practice  of  this  court." 

Under  these  considerations  the  second  ground  of  the  excep- 
tions is  allowed,  and  a  showing  of  the  authority  of  the  Secre- 
tary of  H.  Hackfeld  &  Co.,  L't'd.,  to  act  for  the  agent  corpora- 
tion must  be  made. 

The  third  ground  of  exceptions,  to  wit,  that  "the  damages 
to  the  amount  of  $30,000  claimed  in  and  by  the  said  libel,  are 
stated  so  indefinitely  that  the  allegations  thereof  cannot  be 
answered  to,"  is  overruled,  such  allegations  appearing  to  the 
court  to  be  sufficient. 


PACIFIC  MAIL  STEAMSHIP  COMPANY  vs.  THE 

PACIFIC. 

Julv  27,  1906. 

Practice — Pleading — Allegation  of  ignorance:  A  plea  of  ignorance, 
though  technically  an  answer  is  rather  a  declaration  of  inability  to  answer. 
In  an  answer  to  a  libel  in  admiralty  ignorance  may  be  pleaded  to  several 
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of  the  articles  and  allegations  of  the  libel  in  one  allegation  applying  to 
them  all. 

Same — Same — Same:  It  is  unnecessary  to  ««tate  belief  with  an  allega- 
tion of  ignorance. 

Exceptions  to  answer — Pertinent  allegations  of  libel:  Exceptions  to 
answer  sustained  for  failure  to  answer  pertinent  allegations  of  the  libel. 

Same:  Exception  to  answer  as  a  whole  overruled,  a  portion  of  the 
speeifie  exceptions  being  overruled  and  a  portion  sustained,  and  it  being 
dear  from  the  exceptions  allowed  that  the  answer  is  insufficient  and  re- 
quires amendment. 

Exceptions  to  interrogatories  attached  to  insufficient  answer:  Ex- 
ceptions to  interrogatories  appended  to  answer,  sustained  pro  forma,  the  an- 
swer being  insufficient  and  requiring  amendment. 

In  Admiralty:     Exceptions  to  answer. 

Kinney,  McClanahan  &  Derby,  Proctors  for  Libelant. 

E.  M.  Watson  and  Holmes  &  Stanley,  Proctors  for  Libellee. 

Dole,  J.  The  libel  in  this  case  is  for  damages  on  account 
of  injuries  alleged  to  have  been  received  by  libelant  through 
the  propeller  of  one  of  its  steam  vessels  fouling  with  a  wire 
cable  and  chain  lying  on  the  bottom  of  the  harbor  at  the  port 
of  Honolulu  upon  the  occasion  of  the  departure  of  such  vessel 
for  Japan,  on  the  10th  of  November,  1905.  The  libel  alleges 
that  such  cable  belonged  to  and  was  used  by  the  libellee,  a 
dredger,  in  its  work  of  dredging  the  harbor  of  Honolulu,  and 
was  cast  overboard  and  dropped  into  the  harbor  for  its  own 
convenience  in  such  dredging  operations.  The  North  Ameri- 
can Dredging  Company  filed  its  claim  as  owner  of  the  libellee 
and  also  its  answer,  whereupon  the  libelant  filed  exceptions  to 
such  answer. 

The  first  twelve  articles  of  the  answer  and  article  16  are  ex- 
cepted to  as  not  conforming  to  admiralty  rules  27  and  28,  in 
that  they  are  not  full,  explicit  and  distinct  to  each  separate  al- 
legation of  said  articles  and  that  they  are  evasive  and  conjunc- 
tive. 

Rule  28  does  not  refer  to  the  requirements  of  an  answer  but 
to  the  rights  of  a  libelant  as  to  exceptions.     Rule  27  provides 
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that  "the  answer  shall  be  full  and  explicit  and  distinct  to  each 
separate  article  and  separate  allegation  in  the  libel  in  the  same 
order  as  numbered  in  the  libel."  This  applies  to  admissions 
and  denials  rather  than  to  a  plea  of  ignorance,  which  is  the 
plea  made  by  the  answer  to  the  articles  under  consideration. 
In  regard  to  such  a  plea  the  same  reasoning  does  not  apply  as 
in  case  of  admissions  or  denials,  for  if  one  is  ignorant  as  to 
several  facts  he  is  ignorant  as  to  each  of  them  and  no  separate 
or  disjunctive  statement  to  that  effect  can  make  his  allegation 
of  ignorance  any  stronger  or  more  complete.  In  the  one  case 
there  is  the  admission  or  denial  that  certain  all^ations  are 
true  and  this  is  affected  by  the  relation  of  the  subjects  of  such 
allegations  to  each  other.  Some  of  them  may  be  true  standings 
alone  and  not  true  as  part  of  a  statement  connecting  them  with 
others.  But  where  ignorance  is  pleaded  to  them  all,  does  not 
that  express  ignorance  of  them  separately  also  ? 

The  view  above  expressed  in  regard  to  the  plea  of  ignorance 
is  borne  out  bv  some  of  Benedict's  forms.  For  instance,  in 
section  473  of  the  third  edition,  an  answer  alleges  in  its  first 
article  that  the  "respondent  is  ignorant  of  the  matter  con- 
tained in  the  first,  fourth  and  fifth  articles  of  the  said  libel,  and 
as  to  the  matters  contained  in  the  second  and  third  articles  of 
the  said  libel,  he  has  no  personal  knowledge,  but  on  informa- 
tion and  belief  he  avers  that  the  same  are  in  a  groat  part  falsely 
allied  and  that  the  truth  is  as  hereafter  alleged."  There  is 
no  support  to  the  contention  of  libelant's  coimsel  that  this  form 
is  intended  for  use  in  cases  only  where  the  value  in  dispute 
does  not  exceed  fifty  dollars.  The  same  author,  on  page  485, 
gives  a  form  of  an  answer  in  which  each  of  the  first  two  articles 
admit  allegations  in  the  first  and  second  articles  of  the  libel 
respectively  and  plead  ignorance  as  to  others.  The  admissions 
are  explicit  and  disjunctive  as  are  also  the  allegations  of.  ignor- 
ance, such  separate  allegations  of  ignorance  being  necessary 
for  clearness  from  the  circumstance  that  certain  allegations  in 
each  article  of  the  libel  are  admitted  and  certain  others  met 
by  the  plea  of  ignorance.     I  am  satisfied  that  it  is  not  required 
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by  rule  27  that  a  plea  of  ignorance  where  applied  to  several 
articles  and  allegations  of  a  libel  should  be  separately  made 
to  each  article  and  each  allegation,  but  may  be  made  once  for 
all  the  articles  of  the  libel  to  which  it  wholly  applies.  Although 
a  plea  of  ignorance  is  technically  an  answer,  it  is  not  strictly 
an  answer  but  rather  a  declaration  of  inability  to  answer. 

Counsel  for  libelant  suggests  that  with  a  plea  of  ignorance 
the  claimant  should  be  required  to  state  his  belief  about  some 
of  the  matters  at  least  that  it  alleges  it  is  ignorant  of.  This 
is  not  required  in  admiralty  {City  of  SalerrUj  10  Fed.  Rep. 
843-844),  and  it  is  obvious  that  it  must  often  happen  that  a 
libel  contains  allegations  of  fact  in  regard  to  which  the  re- 
spondent can  have  no  belief. 

Exceptions  13  and  14  applying  to  articles  13  and  14  of  the 
libel  are  sustained,  as  such  articles  contain  certain  allegations 
of  matters  pertinent  to  the  issue,  to  which  no  answers  have 
been  made. 

Exception  15,  referring  to  article  14  of  the  answer  which 
purports  to  answer  article  15  of  the  libel,  is  sustained  on  the 
ground  mentioned  in  the  exceptions,  to-wit,  that  it  fails  to 
deny  or  admit  certain  of  the  allegations  of  such  article  15  of 
the  libel  therein  quoted. 

Exception  16,  referring  to  article  15  of  the  answer,  answer- 
ing article  16  of  the  libel,  is  sustained  on  the  fourth  ground  of 
the  exceptions,  to  wit,  that  it  fails  to  deny  or  admit  certain 
allegations  of  the  libel  therein  quoted. 

Exception  18,  referring  to  article  18a  of  the  libel  is  allowed 
on  the  ground  that  no  answer  is  made  to  said  article  of  the 
libel. 

Article  second  of  the  answer  contains  a  second  allegation 
besides  the  one  niled  upon,  to  which  no  exception  has  been 
taken.  This  is  a  denial  of  the  allegation  of  jurisdiction  con- 
tained in  the  libel.  Although  it  is  necessary  that  a  libel  should 
set  fourth  a  case  within  the  jurisdiction  of  the  court  it  is  not 
necessary  that  an  allegation  of  jurisdiction  should  bo  made, 
though  it  is  common  practice  to  do  so.     It  would  appear  how- 
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ever  that  where  a  respondent  desires  to  avail  himself  of  any 
special  line  of  defence,  he  should  offer  it  with  proper  aver- 
ments supporting  it. 

Article  8  of  the  answer  also  contains  a  second  allegation  not 
included  in  the  finding  above  made  in  regard  to  the  exception 
to  such  article,  which  second  allegation  is  excepted  to.  The 
allegation  is  the  denial  of  the  charge  of  "gross  and  culpable 
negligence  and  wrongful  act  of  the  libellee,"  through  which, 
as  claimed  by  the  libel,  the  injuries  complained  of  were  caused. 
The  exception  to  this  is  based  on  the  failure  of  the  answer  to 
allege  facts  or  circumstances  showing  or  tending  to  show  that 
the  claimant  was  not  guilty  of  such  negligence.  Counsel  con- 
tends that  negligence  is  a  question  of  law,  and  a  denial  of  a 
legal  conclusion  is  a  nullity.  I  doubt  the  correctness  of  this 
contention ;  "while  negligence  is  usually  an  inference  from  the 
facts,  it  must  be  proved,  and  competent  and  sufficient  evidence 
is  as  much  required  to  prove  it  as  to  prove  any  other  fact." 
Patto7i  V.  Southern  Ry.  Co.,  82  Fed.  Eep.  979,  980.  "The  ques- 
tion of  negligence  is  one  of  law  for  the  court  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  con- 
clusions from  them."  Nelson  v.  N.  0.  &  N.  E.  R.  Co.,  100  Fed. 
Hep.  731,  737.  The  allegation  of  n^ligence  is  an  allegation 
of  a  fact  which  the  claimant  has  the  right  to  deny  without  aver- 
ments in  support  of  such  denial,  if  he  chooses  to  do  so.  The 
exception  to  the  allegation  in  question  is  therefore  overruled. 
The  same  ruling  applies  to  the  fifth  ground  of  exception  16, 
the  article  excepted  to  denying  on  information  and  belief  cer- 
tain statements  of  the  libel  alleging  care  and  caution  and  ab- 
sence of  negligence  on  the  part  of  the  servants  of  the  libelant. 

Exception  19  to  "claimant's  answer  as  a  whole  on  the 
ground  that  it  is  conjunctive,  evasive  and  insufficient  and  fails 
to  allege  any  facts  or  circumstances  showing  or  tending  to  show 
a  defence  to  the  wronful  act  or  acts  charged  and  alleged  in 
said  libel"  is  overruled.  The  findings  made  show  that  the 
answer  is  partially  in  accordance  with  the  admiralty  rules  and 
partially  defective,  and  it  is  clear  that  it  is  insufficient  and  re- 
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quires     amendment.     The    ground    is,    I    think,    sufficiently 
covered. 

Under  the  findings  as  to  the  insufficiency  of  the  answer,  the 
exec'ptions  to  the  interrogatories  are  sustained  pro  forma.  The 
answer  lx>ing  insufficient,  the  right  of  the  libellee  to  propose 
interrogatories  has  not  yet  accrued. 


PACIFIC  :mail  steamship  company  vs.  the 

PACIFIC. 
October  20,  1900. 

Xegative  proposition — Burden  of  proof:  Under  the  pleadings  it  be- 
came necessary  to  the  ease  for  libelant  to  prove  the  negative  proposition 
that  a  cable  attached  to  a  buoy  was  not  removed  by  the  libellee,  and,  being 
without  information,  and  the  claimant  from  the  nature  of  the  case  being 
in  possession  of  full  information  on  the  subject,  it  was  held  that  the  burden 
of  proof  was  on  the  claimant  to  disprove  the  proposition. 

Weight  of  testimony — Diagram:  A  diagram  drawn  by  a  witness  to 
illustrate  his  testimony  is  entitled  to  more  weight,  other  things  being 
equal,  than  a  diagram  by  counsel  and  accepted  by  a  witness. 

Negligence  from  sunken  cable — Liability:  One  placing  cables  at  or 
near  the  bottom  of  waters  used  for  navigation,  so  that  they  obstruct  naviga- 
tion, is  liable  for  such  damages  as  may  arise  thereby  to  vessels  navigating 
such  waters. 

Contributory  negligence — Bespousibility  of  lihelant :  If  the  libelant, 
by  his  negligence,  increased  the  amount  of  injury  he  received,  the  libellee 
eannot  be  held  liable  for  such  additional  injury,  although  responsible  for 
the  injuries  resulting  from  the  first  accident. 

ApportionmeJit — Contributory  negligence:  Where  the  injury  caused  by 
libelant's  negUgence  can  be  separated  from  that  caused  by  libellee,  appor- 
tionment must  be  made  and  the  libellee  held  liable  only  for  the  portion  of 
the  total  injury  caused  by  its  negligence. 

Same:  Where,  in  the  case  of  contributory  negligence,  the  proportion 
of  (iamages  caused  thereby  can  be  definitely  ascertained,  and  is  more  or  less 
than  one-half  of  the  total  damages, — in  this  case  less, — the  decree  should 
1*  in  accordance  therewith  instead  of  following  the  general  rule  of  ad- 
miralty in  such  cases  of  relieving  the  libellee  of  one-half  of  the  damages. 
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In  Admiralty:  Libel  in  rem  for  damages  for  injuries  to 
tlie  Steamship  Siberia. 

Kinney,  McCIanahan  <£•  Cooper,  Proctors  for  Libelant. 
Natha/n  11.  Frank,  E,  M,  Watson,  and  Holnies,  Stanley  & 
Olson,  Proctors  for  the  Claimant. 

Dole,  J.  The  Pacific  ifail  Steamship  Company,  a  corpora- 
tion, brought  this  libel  against  the  Pacific, — described  as  an 
ocean-going  steam  dredge,  an  American  vessel  of  about  eight 
hundred  tons  gross  burden,  and  complains  substantially  as 
follows : 

That  on  the  10th  day  of  Xovember,  1905,  "the  libelant's 
steamship  ^  Siberia,'  a  twin  screw  American  vessel  of  about 
twelve  thousand  tons  gross  l)urden,  in  good  condition  and  well 
manned  and  provided,''  was  maneuvering  with  the  assistanct^ 
of  a  tug  boat  in  the  harl>or  of  Honolulu  of  the  Territory  of 
Hawaii  preparatory  to  leaving  such  harbor  under  a  licensed 
pilot  on  its  regular  voyage  to  the  port  of  Yokohama  and,  while 
so  maneuvering,  a  heavy  wire  cable  and  anchor  chain  lying  on 
or  near  the  bottom  of  the  harbor  fouled  her  starboard  propeller, 
shaft  and  shaft  sleeve  in  such  a  way  as  to  endanger  and  cause 
her  great  damage,  and  that  such  fouling  was  not  caused  or 
brought  on  by  any  carelessness  or  want  of  skill  or  precaution 
on  the  part  of  her  officers  and  pilot;  that  the  Siberia  then, 
because  of  the  difficulty  of  maneuvering  with  only  one  pro- 
peller in  use  in  a  harbor  of  the  size  of  the  port  of  Honolulu 
and  the  shallowness  of  the  water  therein,  and  of  the  danger  of 
anchoring  in  the  condition  she  was  in  for  the  same  reason,  and 
because  of  her  size  and  the  depth  of  water  she  was  drawing-, 
proceeded  with  one  propeller  out  of  the  harbor  to  deep  water 
outside,  where  slie  anchored;  that  she  promptly  obtained  the 
services  of  a  diver  who  succeeded  in  removing  the  anchor  chain 
from  the  propeller  and  its  shaft  and  disconnecting  it  from  the 
wire  cable  to  which  it  was  attache<l,  but  found  it  impossible, 
under  the  circumstances,  to  unwind  or  remove  the  wire  cable 


p.  M.  S.  S.  CO.  vs.  THE  PACIFIC.  31 

irom  the  shaft  and  sleeve,  so  that,  after  a  delay  of  more  than 
seven  hours,  the  master  decided  to  proceed  on  the  voyage,  leav- 
ing such  wire  cable  around  her  shaft  and  sleeve;  that,  having 
arrived  at  the  port  of  Yokohama  on  the  21st  day  of  November, 
she  employed  divers  to  remove  the  said  wire  cable  from  the 
shaft  and  sleeve,  which  operation  consumed  three  days  and  one 
night;  that  upon  the  arrival  of  the  said  vessel  on  its  return 
voyage  in  the  port  of  San  Francisco  about  the  12th  day  of 
January,  1906,  she  was  placed  in  dry  dock  and  surveyed  and 
upon  the  examination  by  the  surveyors  it  was  found  necessary 
to  remove  the  starboard  propeller  and  propeller  hub  and  to 
draw  her  starboard  tail  shaft  in  order  to  ascertain  and  repair 
the  damage  done  thereto  and  to  the  vessel  by  the  said  wire 
<»ble  and  anchor  chain ;  that  the  necessary  repairs  were  there- 
upon made;  which  docking,  surveying  and  repairs  consumed 
four  days  and  four  nights,   amended  to  five  days  and  four 
nights ;  that  by  such  delay  she  was  hindered  in  the  prosecution 
of  her  business  as  a  common  carrier  and  delayed  in  starting 
on  her  next  regular  voyage ;  that  all  things  done  in  the  premises 
by  the  libelant  and  its  officers,  agents  and  employes  were  nec- 
essarily done  in  the  proper  and  reasonable  exercise  of  due  pre- 
caution, skill  and  seamanship;  that  the  wire  cable  and  anchor 
chain  which  fouled  her  propeller  as  aforesaid  was  used  by  the 
libellee  while  engaged  in  dredging  operations  within  the  har- 
bor of  Honolulu,  the  said  anchor  chain  being  attached  to  a 
government  buoy  located  in  the  said  harbor,  and  that  the  said 
wire  cable  was  fastened  to  such  anchor  chain  and,  so  fastened, 
was  used  by  the  libellee  in  its  work  of  dredging  as  aforesaid, 
by  means  of  which  the  position  of  the  libellee  was  shifted  from 
one  point  to  another;  that  a  few  days  prior  to  the  said  10th 
day  of  November,  the  libellee  changed  her  working  position 
and  in  so  doing  she  cast  off  the  said  wire  cable  fastened  to  the 
said  anchor  chain  and  caused  the  end  of  the  section  of  said 
cable  connected  with  the  anchor  chain  of  the  said  buoy  to  drop 
to  the  bottom  of  the  harbor  and  lay  there  until  the  said  10th 
•dav  of  November  "a  menace  and  obstruction  to  the  fr^e  navi- 
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gation  thereof" ;  that  on  the  said  10th  day  of  November,  neither 
the  officers  and  crew  of  the  said  steamship  Siberia,  nor  the 
said  pilot  knew  that  the  said  wire  cable  was  lying  on  the  bot- 
tom of  the  said  harbor,  and  there  was  no  "mark  of  identifica- 
tion or  warning  attached"  thereto;  and  the  said  wire  cable 
was  not  lawfully  within  the  lines  of  the  said  harbor;  with  alle- 
gations charging  gross  and  culpable  negligence  and  careless- 
ness on  the  part  of  the  libellee,  her  officers,  crew,  agents,  ser- 
vants and  employes,  and  the  absence  of  contributory  negligence 
on  the  part  of  the  libelant ;  and  further  alleging  that  the  value 
of  the  said  Siberia  on  the  said  10th  day  of  November  was 
approximately  two  million  dollars  and  the  value  of  her  cargo 
approximately  one  million  dollars,  and  that  the  value  of  the 
libellee  and  her  machinery  and  equipment  was  one  hundred 
thousand  dollars;  and  asking  for  damages  for  the  injuries  and 
expenses,  delays,  etc.,  caused  as  aforesaid  to  the  said  Siberia 
by  such  fouling,  in  the  sum  of  thirty  thousand  dollars. 

The  answer,  as  amended,  denies  "that  the  wire  cable  used 
by  it  .  .  .  .or  any  other  wire  cable  whatsoever  be- 
longing to  or  used  by  said  dredge  is  the  one  which,  with  the 
anchor  chain  attached,  fouled  the  said  steamship  Siberians 
starboard  propeller,  shaft  and  shaft  sleeve  as  in  said  libel  al- 
leged or  otherwise  or  at  all  fouled  said  steamship  Siberia's  star- 
board propeller,  shaft  and  shaft  sleeve,"  and  admits  that  while 
engaged  in  dredging  in  the  said  harbor  of  Honolulu,  at  a  place 
adjacent  to  the  Marine  Railway,  immediately  prior  to  the  10th 
day  of  November,  1905,  she  caused  a  large  wire  cable  connected 
with  her  immediate  rigging  and  machinery  to  be  fastened  to 
the  anchor  chain  of  a  government  buoy  located  on  the  opposite 
side  of  the  harbor  channel  from  where  she  was  then  operating, 
for  use  in  her  work  of  dredging,  which  cable  consisted  of  two  or 
more  separate  sections  securely  shackled  so  as  to  make  one  con- 
tinuous line  to  the  said  buoy ;  and,  by  Article  15  of  the  amend- 
•  ed  answer,  "that  it  temporarily  caused  the  end  of  the  section 
of  said  cable  immediately  connected  with  the  said  anchor  chain 
of  said  buoy  to  drop  to  the  bottom  of  said  harbor,  but  alleges 
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that  the  same  was  taken  up  and  removed  from  said  position 
and  taken  on  board  of  said  dredge  before  the  said  10th  day  of 
Xovember,  1905";  and  generally  and  specifically  denies  all 
carelessness  or  negligence  on  the  part  of  the  officers  and  crew 
of  the  libellee. 

The  main  issue  of  fact  in  this  case  is  the  question  whether 
the  wire  cable  which,  attached  to  the  chain  of  a  buoy  in  the 
harbor,  fouled  the  starboard  propeller  of  the  Siberia,  was 
the  property  of  the  claimant  or  in  use  by  the  libellee.  If  the 
court  should  find  that  such  cable  was  not  the  property  of  the 
claimant,  or  a  cable  used  by  the  libellee,  that  would  dispose  of 
the  case  in  favor  of  the  libellee. 

A  preliminary  question  comes  up  in  relation  to  this  issue. 
It  is  allied  in  Articles  13,  14  and  15  of  the  libel  that  the 
libellee,  having  been  operating  in  the  vicinity  of  the  Marine 
Railway  "for  a  few  days  immediately  prior  to  said  10th  day 
of  Xovember,  1905,'^  and  being  then  connected  with  the  an- 
chor chain  of  the  buoy  in  question  by  wire  cable,  she  changed 
her  working  locality  to  a  point  toward  the  harbor  entrance, 
but  before  doing  so,  cast  off  the  said  wire  cable  and  "caused 
the  end  of  the  section  of  said  cable  immediately  connected 
with  said  anchor  chain  of  said  buoy  to  drop  to  the  bottom  of 
said  harbor,  where  it  lay  on  said  10th  day  of  November,  A.  D. 
1905,  a  menace  and  obstruction  to  the  free  navigation  there- 
of." The  claimant,  in  Article  15  of  the  amended  answer,  ad- 
mits that  at  the  time  alleged  in  the  libel,  the  dredge  "tempo- 
rarilv  caused  the  end  of  the  section  of  the  said  cable  immedi- 
ately  connected  with  said  anchor  chain  of  said  buoy  to  drop  to 
the  bottom  of  the  said  harbor  but  alleges  that  the  same  was 
taken  up  and  removed  from  said  position  .  .  .  before 
the  said  10th  day  of  November,  1905." 

From  these  pleadings  there  develops  the  negative  propoei- 

■ 

tion  that  the  libellee  did  not  remove  such  cable  from  the  botr 
torn  of  the  harbor  and  the  chain  of  the  buoy  before  the  10th 
day  of  November,  the  day  of  the  accident. 
The  libelant  is  not  in  possession  of  information  relating  to 

3— D. 
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the  question  of  the  removal  of  the  cable  from  the  buoy  which 
the  claimant  alleges  it  placed  there  and  removed  therefrom  a 
few  days  before  the  fouling  of  the  Siberia's  propeller,  and 
claims  that  the  fact  that  it  is  not  in  possession  of  such  informa- 
tion, and  the  claimant  being  obviously  in  possession  of  all  of  the 
information  as  to  the  removal  of  such  cable  from  thu  buoy,  if  it 
was  removed,  the  burden  of  proof  is  on  the  claimant  to  show 
that  it  was  removed  before  the  time  of  the  accident. 

The  claimant,  being  in  full  possession  of  the  facts,  which 
are  unknown  to  the  libelant,  must,  according  to  the  rule  in 
such  cases,  assume  the  burden  of  proof,  because  if  the  negative 
proposition  advanced  by  the  libelant  is  not  true,  the  claimant 
has  the  information  by  which  it  can  disprove  it,  and  it  is 
vitally  for  its  interest  to  do  so,  if  it  is  the  fact  that  such  line 
was  removed  before  the  10th  day  of  November. 

"  When  the  means  of  proving  the  fact  are  equally  within 
the  control  of  each  party,  then  the  burden  of  proof  is  upon 
the  party  averring  the  negative;  but  when  the  opposite  party 
must,  from  the  nature  of  the  case,  be  in  possession  of  full  and 
plenary  proof  to  disprove  the  negative  averment,  then  it  is 
manifestly  just  and  reasonable  that  the  party  thus  in  the  pos- 
session of  the  proof  should  be  required  to  adduce  it,  or  upon 
his  failure  to  do  so,  we  must  presume  it  does  not  exist,  which 
of  itself  establishes  a  negative."  Greai  Western  R,  R.  Co.  v. 
Bacon,  30  111.  347:  83  Am.  Dec.  200;  Hojfschlaeger  Co.  v. 
Young  Nap,  2  U.  S.  Dist.  Ct.  Haw.,  97,  98-99 ;  Clapp  v.  Town 
of  Illingion,  87  Ilim  524:  34  N.  Y.  Supp.  283,  285. 

At  the  trial  of  the  case,  the  buoy  to  which  was  attached  the 
wire  cable  which,  with  the  anchor  chain  of  the  buoy,  fouled 
the  starboard  propeller  of  the  Siberia,  was  recognized  as 
buoy  No.  2 ;  another  buoy  which  was  considerably  referred  to 
in  the  testimony,  which  was  anchored  close  to  the  light-house 
and  several  hundred  feet  away  from  buoy  No.  2,  was  recog- 
nized as  buoy  No.  1.  They  will  be  referred  to  in  this  decision 
as  buoy  2  and  buoy.l,  respectively. 

Considerable  testimony  was  introduced  of  a  circumstantial 
nature,  bearing  on  the  question  whether  the  wire  cable  which 
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was  attached  to  buoy  2  and  fouled  the  propeller  of  the  Siberia 
was  the  cable  of  the  libellee,  which  testimony  pro  and  con  was 
aimed  to  bring  out  the  kind  of  the  cable  and  the  method  by 
which  it  was  attached  to  buoy  2.  It  appears  from  the  evidence 
on  both  sides  that  the  libellee  was  accustomed  to  attach  its 
swinging  cables  to  buoys  by  means  of  loops  which  were  thrown 
over  the  buoys. 

On  the  defense,  the  claimant  introduced  a  witness  by  th3 
name  of  Harry  Spencer,  whose  evidence  was  taken  by  deposi- 
tion in  California.  It  appears  by  this  deposition  that  Spencer 
was  an  employe  of  the  claimant  and  during  the  time  the  libellee 
was  dredging  in  the  harbor  of  Honolulu  was  employed  thereon 
as  mate  of  the  libellee  (Spencer  p.  7)  up  to  and  after  the  time 
of  the  accident,  and  that  it  was  his  duty  as  mate  of  the  dredge 
to  lay  out  the  cable  lines  from  both  sides  of  the  dredge  (id. 
p.  8),  attaching  them  to  some  fixed  object  to  be  used  for  the 
purpose  of  swinging  the  dredge  sideways  during  its  work  of 
dredging.  This  witness  states  that  at  the  time  the  line  from 
the  dredge  was  attached  to  buoy  2,  the  dredge  was  working  in 
a  position  "somewhere  between  the  U.  S.  Naval  ^Vliarf  Xo.  2 
and  the  buoy  Xo.  1"  (id.  p.  12),  and  that  she  had  at  that  time 
swinging  lines  on  both  buoys  1  and  2  and  that  it  was  his  duty 
to  place  such  lines  (id.  p.  12)  and  also  to  take  them  up  (id. 
p.  13),  and  that  he,  with  men  to  help  him,  removed  them  both 
(id.  p.  16), — ^the  line  from  buoy  2  before  the  time  of  the  acci- 
dent of  Xoveraber  10th  and  the  line  attached  to  buoy  1  after 
the  accident  (id.  p.  17).  Upon  cross-examination  he  stated 
that  he  removed  the  line  from  buoy  2  one  or  two  days  before 
the  accident  (id.  p.  25).  Upon  being  asked  what  fixed  that 
time  in  his  mind  his  answer  was  "because  we  needed  it  (the 
cable)"  (id.  p.  26).  Upon  being  pressed  to  state  what  made 
him  remember  particularly  that  he  removed  the  line  from  buoy 
2  before  the  accident,  and  from  buoy  1  after  the  acci- 
dent, his  only  answer  was  because  they  needed  the 
wire  (id.  pp.  37,  40),  and  in  reference  to  buoy  2  he  said 
the  long  one  from  buoy  2,  which  he  described  as  being  three 
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or  four  hundred  feet  long  (id.  p.  41).  It  appears  from  his 
and  Matson's  testimony  that  it  was  the  custom  of  the  dredge, 
upon  changing  her  position  from  where  she  was  working  to  an- 
other, to  disconnect  the  swinging  wires  near  the  dredge,  letting 
the  parts  attached  to  the  buoys  drop  to  the  bottom  of  the  har- 
bor, buoying  the  ends  with  ropes  attached  to  floating  pieces  of 
wood  in  order  to  conveniently  pick  them  up,  and  that  they 
would  pick  them  up  at  an  indefinite  time  afterwards,  described 
by  Spencer  as  two  or  three  days  or  more  (id.  pp.  42-43).  He 
was  unable  to  give  the  names  of  any  of  the  men  who  were  work- 
ing with  him  in  removing  the  lines  from  buoy  2  an<l  buoy  1 
(id.  pp.  38,  40),  or  the  day, — either  of  the  week  or  month, 
when  he  removed  the  lines  from  either  buoy  (id.  p.  40).  On 
cross-examination  he  said  that  the  dredge  was  alongside  the 
light-house  when  she  was  using  the  line  attached  to  buoy  2 
(id.  p.  41).  He  was  unable  to  fix  the  times  of  the  removal  of 
swinging  lines  which  Avere  attached  to  other  fixed  objects,  as  dol- 
phins and  piles,  his  only  answer  as  to  the  removal  of  the  cable 
from  buoy  2  being  that  he  remembered  the  removal  of  the  line 
attached  to  buoy  2  because  they  needed  the  longest  wire  at  that 
time. 

His  testimony  is  the  only  evidence  introduced  as  to  the  re- 
moval of  the  swinging  line  from  buoy  2  and  therefore  becomes 
of  great  importance  in  this  case,  for,  if  it  is  accepted,  it  de- 
cides the  case  in  favor  of  the  libellee.  In  examining  the  evi- 
dence of  Mr.  Spencer,  we  find  that  he  states  that  on  proceeding 
from  the  dredge  to  buoy  2  for  the  purpose  of  fixing  a  line  to  it, 
they  went  out  in  a  boat  (id.  p.  16)  ;  that  the  depth  of  the  water 
along  which  they  laid  the  line  was  "one  foot  up  to  three  or  four 
or  five,  along  like  that"  (id.  p.  16).  The  next  question  was, 
"  For  how  many  feet  ? "  Answer :  "About  three  or  four  hun- 
dred feet,"  and  that  in  going  there  the  water  was  not  always 
deep  enough  to  float  the  boat ;  that  they  had  to  get  out  and  walk 
and  push  the  boat  along,  and  this  for  a  distance  of  three  or 
four  hundred  feet  (id.  p.  16).  A  witness  introduced  by  the 
libelant,  Edward  Nelson,  who  was  captain  of  the  dredge  dur- 
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ing  the  period  in  question,  and  whose  evidence  was  taken  by 
deposition  in  California,  stated  that  they  began  the  use  of  the 
wire  to  buoy  2  on  Xovember  5th,  and  finished  in  the  forenoon 
of  Xovember  6th.     (Kelson,  pp.  79,  80). 

The  testimony  of  J.  R.  Slattery,  the  captain  of  the  corps  of 
Engineers  of  the  United  States  Army  who  was  in  charge  of  the 
improvements  in  Honolulu  Harbor,  and,  at  the  time  the  work 
was  being  done  by  the  dredger  Pacific  in  such  harbor,  had  su- 
pervision of  that  work,  was  taken  by  deposition  before  Federal 
Commissioner  Hatch.  In  his  testimony  he  referred  to  re- 
ports from  Xovember  3rd  to  Xovember  12th,  made  by  in- 
spectors appointed  by  him  to  superintend  the  dredging  opera- 
tions. Such  reports  were  offered  to  be  introduced  in  evidence, 
to  be  marked  Libelant's  Exhibits  B  to  I,  for  the  purpose  of 
showing  the  location  of  the  dredge  on  each  of  the  days  preced- 
ing the  accident  and  on  the  day  the  accident  occurred.  These 
reports  were  objected  to  by  counsel  for  the  defendant,  but  it 
does  not  appear  on  the  record  that  such  objection  was  acted 
upon.  The  reports  referred  to  (Exhibits  B  to  I)  have  not 
been  found  and  the  court  has  therefore  been  unable  to  refer  to 
them.  The  location  of  the  dredge,  however,  from  Xovember 
3rd  to  Xoveml)er  10th  is  laid  down  on  the  map  offered  by  libel- 
ant as  Libelant's  Exhibit  5  and  introduced  in  evidence,  by  dia- 
grams with  appropriate  memoranda.  By  this  it  appears  that 
the  position  of  the  dredge  on  Xovember  5th  during  the  whole 
of  the  dav  was  off  the  end  of  the  Marine  Railway  a  little  to  sea- 
ward,  and  that  on  Xovember  6th,  for  the  whole  of  the  day,  the 
position  of  the  dredge  was  about  half  way  between  the  end 
of  the  Marine  Railway  and  United  States  Xaval  WTiarf  Xo.  1, 
and  on  Xovember  4th  it  was  operating  seaward  of  the  Marine 
Railway  inshore  from  the  position  on  Xovember  5th.  A 
straight  line  from  either  the  first  or  last  mentioned  positions, 
one  of  which  would  obviously  bo  the  position  from  which  the 
line  was  taken  to  buoy  2,  and  which  agrees  with  Spencer's  tes- 
timony, to  the  position  of  buoy  2,  as  described  by  Captains 
Tripp,  Lorenzen  and  Fuller,  persons  well  acquainted  with  the 
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harbor, — ^and  in  the  case  of  Captains  Tripp  and  Fuller,  har- 
bor masters, — ^would  lie  about  in  line  with  the  bows  of  the 
Mokolii  pointing  toward  the  town. 

The  course  mentioned  by  Spencer  requiring  him  to  go  three 
or  four  hundred  feet  through  shallow  water  would  require  a 
course  around  the  stern  of  the  Mokolii, — an  indirect  course 
and  obviously  not  the  convenient  one,  as  the  other  course  across 
the  bows  of  the  Mokolii  is  the  most  direct  and  is  through  the 
deep  waters  of  the  harbor.  Spencer^s  evidence  on  this  point  is 
rebutted  by  the  testimony  of  Monoghan,  who  operated  the 
launch  which  towed  the  pontoon  carrying  the  wires  which  were 
laid  to  buoy  2,  and  by  a  number  of  boys  who  were  playing  and 
bathing  around  the  wharves  that  day  and  who  went  on  the 
launch  as  visitors  and  for  pleasure.  If  Spencer's  statement  of 
using  a  boat  on  that  occasion  may  be  construed  to  mean  a  row 
boat  in  contradistinction  from  a  motor  boat,  it  is  also  rebutted 
by  the  above  witnesses. 

Captain  Nelson  testifies  that  the  line  from  the  dredge  to 
the  buoy  was  taken  apart  and  the  section  attached  to  buoy  2 
dropped, — ^which  corresponds  to  the  allegation  of  the  amended 
answer,  and  the  other  part  fastened  to  an  anchor  for  swinging 
the  dredge,  but  eventually  taken  up,  as  the  anchor  dragged 
(Xelson,  pp.  90-91),  and  the  line  carried  to  the  Kinau  wharf 
(id.  p.  91).  When  the  line  was  taken  apart,  the  section  at- 
tached to  buoy  2  was  dropped  to  the  bottom  of  the  harbor. 
Spencer,  in  his  testimony,  makes  no  reference  to  this  incident 
narrated  by  Captain  Xelson,  but  confines  his  testimony  on  this 
point  to  the  one  statement  that  the  line, — obviously  meaning 
the  whole  line  with  the  loop  attached,  except  the  end  remain- 
ing attached  to  the  dredger, — ^was  taken  up  because  they  needed 
it,  being  a  long  line.  It  may  be  that  his  memory  related  to  the 
using  of  the  part  of  the  line  which  Nelson  says  was  attached 
to  an  anchor,  as  he  states  thev  needed  the  line  because  it  was 
a  longer  one  for  swinging  the  dredge.  Taking  Nelson's  tes- 
timony on  this  point  with  Spencer's,  it  seems  probable  that 
the  long  wire  mentioned  by  Spencer  as  "needed,"  was  this  part 
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of  the  swinging  wire  to  buoy  2  which  Nelson  says  they  sepa- 
rated from  the  remaining  section  attached  to  buoy  2,  and  fas- 
tened to  an  anchor  as  a  new  swinging  line.  There  is  no  evi- 
dence in  the  whole  case  which  refers  to  the  removal  of  the  sec- 
tion left  attached  to  the  buoy  and  dropped  to  the  bottom  of  the 
harbor,  when  the  line  was  taken  apart, — no  evidence  showing 
that  that  section  left  attached  to  the  buoy  was  ever  picked  up, 
except  Spencer's  statement  that  he  removed  the  line  because 
they  needed  to  use  the  longer  line,  and  his  statement  that  he 
took  it  up  himself  (p.  17). 

There  is  another  matter  of  testimony  going  to  Spencer's 
credibility,  which  I  wish  to  refer  to  here.  He  repeatedly  states 
in  the  most  positive  manner  that  he  removed  the  swinging  line 
attached  to  buoy  1  shortly  after  the  accident,  but  not  the  next 
day  (Spencer,  pp.  49,  50),  and  that  he,  with  men  under  him, 
pulled  it  up  from  the  bottom  of  the  harbor  and  took  the  loop 
apart  (id.  p.  46),  and  that  the  loop  was  a  loop  made  of  a  wire 
cable  seventy-five  to  one  hundred  feet  long  doubled  around  and 
fastened  to  a  long  wire,  and  that  that  was  about  the  average 
length  of  the  wire  he  used  in  making  a  loop  (id.  pp.  39-40). 
Xow  we  have  the  evidence  of  a  large  number  of  persons  (F,  W. 
Klebahn,  Tr.  pp.  261-262 ;  C.  S.  Holloway,  Tr.  p.  277 ;  Captain 
Fuller,  Tr.  p.  283;  James  Lyle,  Tr.  pp.  360-361;  Wm.  Pololu, 
Tr.  p.  299,  and  Keawe,  Tr.  pp.  340-341)  who  went  out  on  the 
day  after  the  accident  to  buoy  1  to  examine  a  cable  attached  to 
its  chain.  The  buoy  had  been  pulled  out  of  the  water  by  the  pile 
driver  by  order  of  Captain  Fuller,  harbor  master,  and  the  chain 
and  part  of  the  wire  cable  attached  to  it  were  on  the  deck  of 
the  pile  driver,  the  rest  of  the  line  running  into  the  channel 
toward  the  channel  wharf  and  there  buoyed  by  a  piece  of  wood. 
This  line  was  left  in  that  condition  and  was  removed  during 
the  day  by  someone  to  the  court  unknown,  and  yet  Spencer 
states  that  he  pulled  up  and  removed  the  line  attached  to  buoy 
1  two  or  three  days  after  the  accident,  a  statement  very  diffi- 
cult to  accept  in  view  of  the  above  evidence.  Moreover  the 
unanimous  testimony  of  all  these  witnesses  who  testified  on 
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the  subject  was  that  the  loop  found  on  buoy  1  was  a  running 
noosp. 

Claimant's  counsel  have  taken  the  ground  in  their  brief  that 
it  is  a  mere  presumption  that  the  wire  attached  to  the  chain 
of  buoy  1  was  the  wire  laid  there  by  the  libellee.  I  consider 
the  evidence  preponderating  in  favor  of  the  theory  that  it  was 
the  cable  of  the  libellee.  Spencer  states  that  he  placed  a  cable 
over  buoy  1  before  the  accident  and  removed  it  aft^r  the  acci- 
dent. WTien  the  buoy  was  raised  by  the  pile  driver  into  the  air, 
a  wire  cable  fastened  to  its  anchor  chain  came  up  with  it.  This 
cable  extended  out  into  the  harbor  channel  toward  the  channel 
wharf,  or  in  that  general  direction,  and  w^as  buoyed  at  the  end 
by  a  rope  to  a  stick  of  wood,  which  corresponds  to  claimant's  evi- 
dence as  to  its  custom  and  manner  of  leaving  its  swinging  lines 
after  using  them,  and  the  direction  in  which  the  line  from  buoy 
1  was  left.  If  it  was  not  the  libellec's  cable  then  the  libellce's 
cable  was  on  the  chain  at  the  time,  if  we  accept  Spencer's  tes- 
timony, and  could  hardly  have  escaped  observation.  The  sug- 
gestion of  counsel  for  the  claimant,  both  in  regard  to  buoy  1 
and  buoy  2,  that  some  unknown  person  may  have,  unknown  to 
anyone,  placed  a  loop  with  a  line  attached  over  these  buoys,  is 
so  unlikely  under  the  circumstances  of  this  case,  as  to  be  en- 
titled to  little  consideration. 

Spencer's  story  of  the  course  of  his  boat  along  shallow 
waters  of  the  reef  in  which  they  had  to  get  out  and  push  the 
boat,  is  preposterous  on  the  face  of  it,  in  view  of  facts  develop- 
ed in  the  course  of  the  trial  as  to  the  location  of  the  dredge,  the 
Mokolii  and  buoy  2,  and  is  wholly  refuted  by  the  evidence  of 
witnesses  whom  there  is  no  reason  to  doubt.  The  court  cannot, 
in  view  of  the  character  of  his  testimony,  give  any  weight  to 
his  story,  standing  alone,  of  the  removal  of  the  wire  from 
buoy  2. 

With  this  finding,  the  question  of  the  responsibility  for  the 
cable  which  fouled  the  propeller  of  the  Siberia  comes  down 
to  circumstantial  evidence.  The  testimony  which  develops 
this  relates  mainly  to  the  kind  of  wire  cable  foimd  on  the  pro- 
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jxjller,  shaft  and  shaft  sleeve,  and  to  the  condition  of  the  coil 
and  the  position,  character  and  condition  of  the  clamps  and 
shackle,  entangled  in  it 

A  very  strongly  contested  point  in  this  circumstantial  evi- 
dence was  in  relation  to  the  character  of  the  wire  cable  found 
on  the  Siberia's  shaft  and  that  used  by  the  libellee.  It  is  set- 
tled bv  the  introduction  of  Libelant's  Exhibit  1,  which  is  the 
piece  of  wire  cable  taken  from  the  propeller  by  the  witness 
Domei  in  Japan,  that  such  cable  was  that  known  as  right  lay, 
which  is  a  cable  made  of  strands  of  twisted  wire,  seven  strands 
in  this  case,  the  wires  of  which  strands  are  twisted  in  the  op- 
posite direction  from  the  direction  in  which  the  strands  are 
twisted.  Claimant  introduced  considerable  testimony  to  show 
that  up  to  some  time  after  the  day  of  the  accident  tliey  used 
for  swinging  lines  to  the  dredge  nothing  but  right  and  left  lay 
wire  cable,  which  is  a  cable  made  of  strands  of  twisted  wires, 
every  other  strand  being  twisted  in  opposite  directions;  that 
is  to  say,  holding  such  a  piece  of  cable  so  that  the  strands  run 
upwards  to  the  right,  the  wires  composing  every  other  strand 
are  twisted  upwards  to  the  right  and  those  of  the  alternate 
strands  are  twisted  upwards  to  the  left. 

Spencer  swears  that  the  wire  used  on  buoy  2  was  right  and 
left  lay  and  that  they  had  no  right  lay  wire  on  board  the  dredge 
and  did  not  use  any  other  kind  at  that  time  (Spencer,  p.  18), 
and  that  all  the  wire  that  they  used  was  most  generally  kept 
on  thi.  dredge  and  on  the  pontoons  (id.  pp.  28-29),  and  that  all 
that  wire  which  they  were  using  at  that  time  was  wire  that 
was  brought  down  on  the  dredge  from  San  Francisco  (id.  p. 
53).  He  admits  that  after  Ifovember  10th,  1905,  perhaps  a 
month  later,  they  used  right  lay  wire  for  swinging  wires,  say- 
ing that  they  used  "lots  of  it"  (id.  p.  45). 

Captain  Miller  testified  for  the  claimant  that,  being  engaged 
in  the  wrecking  business,  he  did  ^vork  for  the  dredger  company 
in  removing  obstacles  and  was  on  the  dredge  very  often,  al- 
most every  day  during  the  whole  of  the  time  she  was  in  Hono- 
lulu harbor  (Tr.  p.  148).     He  testifies  that  he  noticed  the  wire 
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which  they  were  using  because  it  was  unusual,  and  that  it  at- 
tracted his  attention  and  that  it  was  right  and  left  lay  (id. 
p.  148)  ;  that  it  was  open  to  everyone  to  see  this  because  they 
kept  their  wire  at  a  storehouse  near  the  railroad  wharf  (id. 
p.  149).  There  are  certain  elements  of  w^eakness  in  Captain 
Miller's  testimony.  First,  on  the  direct  examination  he  was 
shown  a  piece  of  new  right  and  left  lay  wire  and  asked  to  state 
the  lay;  he  first  said  it  was  right  hand  lay  wire.  Upon  being 
pressed  by  counsel  he  began  again  by  the  statement  "that  is  a 
right  hand  lay  wire"  (id.  p.  149),  and,  as  he  went  on  with  his 
answer,  he  changed  his  statement  and  called  it  a  right  and  left 
lay  wire.  His  description  is  incorrect  in  that  he  said  "the  in- 
dividual wires  are  twisted  in  a  contrary  way  to  which  .the 
strands  are  twisted,  right  hand,  and  the  individual  wires  are 
twisted  left  hand,"  which  is  a  good  description  of  right  laj 
wire,  and  then  he  goes  on  to  say  "that  is  what  we  call  right 
and  left  hand  lay  wire,"  and  a  few  lines  further  along  (p.  150) 
he  was  shown  Libelant's  Exhibit  1  and  asked  what  kind  of  lay  it 
was  and  he  answered  "That  is  a  right  hand  lay  wire;  the  in- 
dividual wires  is  laid  the  same  way  as  the  strand,"  which  is  a 
wrong  description,  as  the  court  has  stated  above  that  in  a 
right  hand  lay  wire  the  individual  wires  are  laid  in  the  oppo- 
site way  from  the  strands.  Another  weakness  in  Captain  Mil- 
ler's testimony  is  that  although  he  states  he  was  familiar  with 
the  use  of  wires  by  the  dredge  all  through  her  work  and  that 
she  used  the  same  kind  of  wires  as  mentioned,  he  qualifies  this 
remark  by  saying  he  would  not  want  to  say  that  she  did  not 
use  others  (id.  p.  152).  So  that,  if  we  accept  Spencer's  statement 
that  after  the  accident  perhaps  a  month,  they  used  right  lay 
wires  for  swinging  wires  and  "lots  of  them,"  such  use  did  not 
attract  the  attention  of  Captain  Miller.  Captain  Miller  ad- 
mits his  want  of  familiarity  with  right  and  left  lay  wires  (id. 
p.  148)  and  his  testimony  must  be  taken  as  simply  based  on 
an  impression  which  he  received  when  his  attention  was  di- 
rected first  to  right  and  left  lay  wire  as  being  a  form  new  to 
him  and  after  that  time,  having  no  reason  to  notice  them,  he 
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failed  to  give  them  any  particular  attention  and  did  not  know 
when  the  dredge  began  to  use  right  lay  wire,  and  so  if  such 
wires  were  used  before  the  10th  it  would  not  necessarily  have 
attracted  his  attention. 

Matson,  for  the  claimant,  was  asked  on  page  64  of  his  depo- 
sition, when  the  subject  under  consideration  was  the  loop  placed 
over  buoy  2,  "Do  you  remember  what  kind  of  wire  it  was  that 
was  used  on  that  pennant,  whether  right  lay  or  right  and  left 
lay?"  He  answered  "I  didn't  notice  it,  I  didn't  look  over  the 
wire."  Then  on  being  asked  "Do  you  know  what  kind  of  wire 
you  were  then  using  aboard  the  dredge?"  he  answered  "Yes, 
sir,  we  were  using  right  and  left." 

Xow  in  connection  with  the  incident  already  referred  to — 
the  raising  of  buoy  1  by  the  pile  driver  and  finding  a  wire 
cable  attached  to  its  chain,  we  find  that  the  witnesses  who  were 
present  and  who  have  testified  to  other  matters  connected  with 
such  cable,  with  the  exception  of  Keawe,  did  not  notice  the  lay 
of  the  wire.  Keawe  testified  that  he  was  over  forty  years  old, 
a  carpenter,  had  worked  for  the  government  nearly  twenty 
years  around  the  wharves,  carpentering,  going  on  scows  and 
out  to  buoys,  repairing  of  wharves  and  has  had  some  experi- 
ence with  wires  on  shore  and  on  the  pile  driver  (Tr.  pp.  340, 
355).  He  said  the  wire  found  on  buoy  1  was  like  Libelant's 
Exhibit  9  (right  lay),  and  not  like  Libelant's  Exhibit  10 
(right  and  left  lay)  (id.  p.  345),  and  on  cross-examination, 
upon  being  asked  what  a  right  lay  wire  is,  said  "There  is  one 
kind  of  wire  has  one  lay  that  is  different  from  another  kind 
of  wire  which  you  can  plainly  see  has  a  double  lay,  one  going 
one  way  and  the  other  going  the  other  way"  (id.  p.  354). 
Counsel  for  claimant  has  attempted  to  belittle  this  testimony 
of  Keawe  in  regard  to  the  lay  of  the  wire  found  on  buoy  1, 
speaking  of  Keawe  as  a  "common  laborer"  (Claimant's  Brief, 
p.  16).  The  evidence  shows  that  he  is  a  mechanic  of  long  ex- 
perience in  government  work,  in  which  he  has  had  much  to 
do  relating  to  the  use  of  wire  cables  and  general  repairing  work. 
No  reason   exists   for  tht'^wing  aside  his  positive  testimony, 
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especially  considering  his  satisfactory  description  of  the  differ- 
ence between  right  lay  and  right  and  left  lay  wire  cables. 

There  is  another  attempt  by  the  claimant's  counsel  to  de- 
stroy the  testimony  of  this  witness  and  of  Pololu,  by  trying 
to  show  from  the  records  of  their  pay  rolls  that  they  did  not 
and  could  not  have  been  present  on  the  occasion  referred  to. 
To  show  this,  the  witness  Moi'se,  foreman  of  the  wharf  depart- 
ment, was  called  by  the  claimant,  he  having  been  previously 
sworn  as  a  witness  for  the  libelant,  and  his  time  book  for  the 
month  of  Xovember  was  introduced  in  evidence.  It  appears 
from  the  testimony  of  this  witness  that  he  was  accustomed  to 
rather  a  loose  practice  in  keeping  his  time  book.  For  instance, 
if  a  workman  worked  the  smaller  part  of  a  day  on  one  job  and 
then  was  transferred  for  the  rest  of  the  day  to  another  job, 
his  pay  for  the  smaller  part  of  the  day  would  sometimes  be 
lumped  in  with  his  pay  for  the  rest  of  the  day.  His  book 
shows  Keawe  is  credited  for  the  11th  of  Xovember  on  the  ac- 
count of  the  Sorenson  wharf  and  he  says  in  his  testimony 
(p.  388),  in  answer  to  the  question  ^^Where  is  his  pay  for  lift- 
ing it  (the  buoy)  up;  is  that  on  the  14th  of  Xovember?'' — 
"Well,  I  don't  remember  exactly  the  day  of  the  month;  it  was 
a  couple  of  hours  and  was  a  short  while  only  and  I  have  got  him 
booked  down  on  the  Sorenson  wharf,  charged  to  Sorenson's 
wharf."  Then  the  question  "Is  this  credit  to  Keawe  on  Xo- 
vember 14th,  $2.50,  does  that  include  the  lifting  up  of  the 
buoy  ?  A.  May  be  that  was  lifting  up  the  buoy,  or  examining 
the  buoy"  (Tr.  p.  388).  He  says  at  the  bottom  of  this  page 
and  at  the  top  of  the  next  page  that  both  Pololu  and  Keawe 
were  paid  for  the  work  of  lifting  up  the  buoy  at  the  time  that 
Captain  Fuller  and  others  were  out  at  the  buoy.  On  that 
page  he  says,  "If  I  w^orked  on  a  job  a  couple  of  hours,  got 
through  and  transferred  my  men  to  the  next  job,  I  charged  it 
to  the  last  job,"  and  re])eats  the  statement  on  page  390  in  the 
following  words:  "If  they  -worked  a  quarter  of  a  day  .  .  . 
and  if  nothing  more  would  be  done,  I  would  give  them  a  quar- 
ter of  a  day  for  it,  and  sometimes  if -they  have  a  small  job  and 
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finish  it  up  and  go  to  another  place  I  would  charge  it  on  the 
big  job."  There  is  a  credit  for  both  Pololu  and  Keawe  on  the 
13th  for  a  day's  work  and  the  witness  says,  on  page  393,  in 
answer  to  the  question  "You  know  as  a  matter  of  fact  that  he 
did  that  work  for  the  government  and  was  paid  for  it  ?"  "He 
did  the  work  for  the  government  and  got  pay  for  it.  Keawe 
is  credited  to  Sorenson's  wharf  for  the  13th."  It  is,  I  think, 
apparent  from  Morse's  testimony  and  from  a  reference  to  the 
book  (Libelant's  Exhibit  O),  that  where  a  workman  worked 
for  the  lesser  part  of  a  day  at  one  place  and  then  was  trans- 
ferred for  the  rest  of  the  day  to  another  place,  for  the  work 
of  which  a  separate  account  was  kept,  he  would  sometimes  give 
him  his  full  day's  credit  on  the  account  for  the  work  at  the 
latter  place.  There  is  no  testimony  in  the  record  which  shakes 
the  evidence  as  to  the  presence  of  both  Pololu  and  Keawe  on 
the  occasion  of  the  raising  of  buoy  1  by  the  pile  driver,  and 
the  discovery  of  the  wire  cable  on  its  anchor  chain. 

Claimant's  witnesses  Spencer  and  Matson,  both  of  whom 
say  they  were  present  when  the  line  to  buoy  2  was  attached 
by  throwing  a  loop  over  the  buoy,  testify  that  the  loop  was 
made  by  taking  a  cable  from  seventy-five  to  one  hundred  feet 
long,  doubling  it  and  fixing  the  ends  to  a  shackle  by  means  of 
eyes  either  made  by  splicing  or  by  clamps,  to  the  pin  of  which 
shackle  was  attached  the  line  running  to  the  dredge  (Spencer, 
pp.  13-14;  Matson,  pp.  62-63).  This  form  of  loop  was  shown 
in  Claimant's  Exhibit  1,  filed  as  Libellee's  Exhibit  D,  both 
witnesses  approving  this  form  of  diagram.  Mr.  Lyle,  witness 
for  the  libelant, — the  diver  who  went  out  to  the  Siberia  after 
she  had  left  the  harbor  with  her  starboard  propeller  fouled, 
and  who  worked  on  it  for  some  hours  and  finally  detached  the 
buoy  chain  which  was  entangled  with  the  propeller  by  cutting 
a  loop  of  wire  cable  holding  this  chain,  both  ends  of  which  loop 
were  entangled  in  a  mass  of  cable  wound  tightly  around  the 
shaft  or  shaft  sleeve  or  both, — testified  that  the  piece  of  wire 
cable  introduced  in  evidence  as  Libelant's  Exhibit  1,  which 
was  a  piece  taken  off  the  propeller  shaft  in  Yokohama  by  Domei, 
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a  diver  who  afterwards  was  a  witness  in  this  court,  was  like 
the  wire  coiled  around  the  shaft,  except  that  he  says  the  cable 
on  the  shaft  when  he  was  working  at  it  was  new,  while  the 
exhibit  was  rusty  (Tr.  p.  70)  ;  also  that  the  clamp  introduced 
in  evidence  as  Libelant's  Exhibit  3  and  the  shackle  introduced 
in  evidence  as  Exhibit  2,  were  similar  to  those  which  he  found 
on  the  cable  and  chain  (Tr.  p.  68).  This  wire  loop  was  held 
by  the  chain  four  or  five  feet  from  the  shaft.  Wrapped  in  the 
wire  which  was  around  the  shaft  or  shaft  sleeve,  he  found  em- 
bedded a  shackle  and  two  clamps  so  that  only  a  small  part  of 
them  was  visible.  It  was  the  top  part  of  the  shackle  which 
was  visible,  meaning,  as  I  understand,  the  l)ow  of  the  shackle, 
as  ho  says  it  was  the  shoulders  of  both  shackle  and  clamps  that 
he  saw  (Tr.  p.  68).  He  made  no  successful  attempt  to  remove 
the  wire  cable  and  advised  the  captain  that  it  was  safe  to  pro- 
ceed on  his  voyage  with  the  wire  remaining  on  the  shaft  (id. 
p.  69),  which  was  done.  He  says  that  after  he  had  cut  this 
wire  and  released  the  chain,  about  four  feet  on  one  side  and 
five  or  five  and  a  half  on  the  other  were  the  lengths  of  the 
projecting  pieces  (id.  pp.  69-70).  He  identifies  the  chain  ex- 
hibited as  Libelant's  Exhibit  4  as  looking  like  the  chain  which 
ho  loosed  from  the  propeller  (id.  p.  70).  The  clamps  were 
tarred  as  if  new  but  the  shackle  had  no  tar  on  it  and  there  was 
no  marine  growth  on  either  or  on  the  wire  cable  (id.  p.  71). 
On  cross-examination  he  swears  that  Exhibit  4  was  a  piece  of 
the  chain  (id.  p.  82).  He  says,  on  cross-examination,  that  he 
reported  "twenty-three  parts  of  wire  around  there"  (id.  p.  S3), 
which  I  understand  to  mean  the  shaft.  The  aim  of  the  de- 
fense was  obviously  to  prove  the  loop  found  on  the  propeller 
shaft  to  be  a  short  one,  four  or  five  feet  long,  so  that  it  would 
appear  unlikely  that  the  wire  cable  was  the  cable  of  the  dredge, 
as  it  had  attempted  to  show  that  its  cable  was  attached  to  the 
buoy  by  a  loop  made  by  a  cable  seventy-five  to  one  hundred 
feet  long  with  the  ends  brought  together,  which  would  make  a 
loop  of  from  thirty-seven  to  fifty  feet  long;  which  would,  in 
the  opinion  of  the  defense,  bring  the  clamps  and  shackle  so  far 
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back  as  not  to  fit  the  conditions  which  were  discovered  on  the 
propeller. 

I  find  from  the  evidence  of  Domei,  the  diver  who  removed 
the  wire  cable  and  afterwards  testified  in  this  case,  that  he 
found  one  shackle  and  one  small  clamp,  although  he  speaks  of 
them  both  as  shackles  (Domei,  p.  15)  ;  that  both  of  these  were 
unattached  to  any  wire  although  tightly  wrapped  by  wire  into 
the  coils  around  the  shaft  (id.  p.  24).    The  second  clamp  which 
Lyle  says  he  saw  was  not  noticed  by  Domei.     Domei  says  that 
the  cable  was  wrapped  around  the  shaft  twenty  times  (id.  p. 
11),  and  three  times  around  the  guard  (id.  pp.  21-22),  which 
corresponds  to    Lyle's    "twenty-three    parts    of    wire    around 
there"   (Tr.   p.    83).     The  diameter  of  the  shaft  was   lO^/o 
inches,  according  to  Hamilton,  Chief  Engineer  of  the  Siberia 
(Hamilton,  pp.  28-29),  and  the  diameter  of  the  shaft  with  the 
liner  21%  inches,  and  that  of  the  shaft  sleeve  about  30  inches. 
On  the  most  favorable  calculation  to  the  defense,  the  circum- 
ference of  such  shaft  sleeve  must  have  been  over  seven  fe-et, 
and  twenty  coils  would  consume  140  feet  at  least  of  wire  cable, 
and  the  three  coils  around  the  guard  something  more.      So 
that  it  is  perfectly  safe  to  assume,  even  allowing  the  loop  con- 
tended for  by  the  defense  as  shown  by  Libellee^s  Exhibit  D, 
that  in  these  twenty-three  coils,  the  whole  of  such  loop  with  its 
clamps  would  be  involved  in  the  wire  fouling  the  propeller 
shaft.     As  the  shackle  and  the  clamp  were  detached  from  any 
wire,  it  is  impossible  to  say  where  they  had  been  fastened  to 
the  wire  coiled  around  the  shaft  sleeve.     Domei  says  one  sec- 
tion  of  the  wire  protruded  about  three  or  four  feet  and  he  cut 
it  off  (id.  p.  11)  ;  also  a  shorter  one  protruded,  both  pieces  pro- 
truding on  the  starboard  side  of  the  shaft  and  that  they  were 
about  one  foot  apart  (id.  p.  12).     This  protruding  end,  which 
he  cut  off,  is  the  piece  which  has  been  introduced  in  evidence 
as  Libelant's  Exhibit  1  (id.  p.  15).     He  said  that  the  large 
shackle  introduced  in  evidence  as  Libelant's  Exhibit  2  is  the 
same  shape  and  size  as  the  one  which  ho  took  from  the  pro- 
peller (id.  p.  16).     He  stated  that  there  were  three  turns  of 


48  DISTRICT  OF  HAWAII.  [Vol.  3] 

the  wire  over  the  guard  as  well  as  twenty  wraps  around  the 
shaft  (id.  pp.  21-22).  Domei  guessed  at  the  length  of  the  long 
wire  which  he  took  off  the  shaft  as  between  thirty  and  fifty 
feet  (id.  p.  22).  In  view  of  the  definite  statement  that  such 
cable  was  wrapped  twenty  times  around  the  shaft  sleeve  and 
three  times  around  the  guard,  this  guess  cannot  be  allowed 
very  much  weight.  This  wire  was  in  two  pieces,  the  short  one 
about  six  feet  long  and  the  long  one.  The  piece  which  was  ex- 
hibited in  court  was  part  of  the  long  one.  The  small  shackle 
entangled  in  the  wire  was  opened  out. 

The  libelant  has  put  in  testimony  from  the  witness  Morse 
as  to  the  method  used  by  libellee  in  fastening  swinging  cables 
to  fixed  objects  in  Honolulu  harbor  and  introduces  Libelant's 
Exhibit  7  (Tr.  p.  105),  which  is  a  diagram  showing  the  method 
by  which  libellee  fastened  its  cable  to  an  anchor  on  the  reef, 
which,  as  the  diagram  plainly  shows,  was  in  the  nature  of  a 
running  noose.  The  testimony  connected  with  the  cable  on 
buoy  1  is  circumstantial  but  relevant  in  this  connection. 
Several  of  the  witnesses  who  examined  this  cable  the  day  after 
the  accident  when  it  was  pulled  up  by  the  pile  driver,  agreed 
that  the  loop  around  the  anchor  chain  was  made  by  doubling 
up  the  end  of  a  wire  and  fastening  it  with  clamps, — two  clamps 
in  this  case, — making  what  the  witnesses  sometimes  called  an 
eye ;  then  a  shackle  is  ^laced  on  the  end  of  such  loop  or  eye  and 
over  the  body  of  the  cable,  making  a  running  noose,  which  was- 
thrown  over  the  buoy.  This  testimony  is  illustrated  by  Libel- 
ant's Exhibits  12  and  13  and  Libellee's  Exhibits  L  and  N. 
Exhibit  13,  drawn  by  Lyle,  corresponds  with  Libelant's  Ex- 
hibit 7  testified  to  by  Morse  (Tr.  p.  362),  and  represents  a 
small  eye  made  by  two  clamps,  to  the  end  of  which  is  attached 
the  shackle  through  which  the  line  runs,  making  a  noose.  Ex- 
hibits L  and  N,  made  by  Mr.  Frank  and  endorsed  by  libelant's 
witnesses  Pololu  and  Faria  respectively  on  cross-examination, 
represent  an  eye  made  by  bending  the  chain  over  and  fasten- 
ing the  end  to  the  cable  by  two  clamps,  but  in  this  case  tlie  eye 
is  made  long  and  that  part  of  the  eye  where  the  clamps  are  has 
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been  drawn  through  the  shackle  so  that  the  noose  is  made  of 
a  double  cable  around  the  chain,  instead  of  the  single  cable  as 
in  the  testimony  and  exhibits  of  Morse  and  Lyle. 

The  difference  between  these  two  sets  of  diagrams  as  to  the 
cable  attached  to  buoy  1  is  important,  inasmuch  as  Mr.  Lyle 
found  only  one  wire  cable  around  the  anchor  chain  of  the  buoy 
entangled  in  the  starboard  propeller  of  the  Siberia  (Tr. 
p.  66),  whereas  if  the  loop  on  buoy  2  was  made  according  to 
the  libellee's  Exhibits  L  and  N, — that  is  a  long  eye,  and  if  the 
clamps  making  the  eye  had  been  pulled  through  or  close  to  the 
shackle  as  shown  by  such  exhibits  in  the  case  of  buoy  1,  then 
the  circumstance  of  the  wire  on  the  propeller  as  Lyle  found  it 
would  not  correspond  to  such  a  condition,  as  in  that  case  there 
would  have  been  two  wire  cables  aroufld  the  anchor  chain.  The 
testimony,  however,  of  Morse  as  to  libelant's  Exhibit  7,  which 
illustrates  a  line  of  the  dredge  attached  to  an  anchor  on  the 
reef,  and  Lyle's  testimony  as  to  the  loop  found  on  buoy  1, 
illustrated  by  Exhibit  13,  drawn  by  himself  (Tr.  pp.  362,  367), 
in  both  of  which  the  eye  is  made  small  and  fastened  by  the 
clamps  and  no  part  of  which  was  drawn  through  or  close  to 
the  shackle,  thus  leaving  but  a  single  wire  cable  around  the 
anchor  in  the  one  case  and  the  anchor  chain  in  the  other,  har- 
monizes with  the  single  cable  around  the  anchor  chain  fouling 
the  propeller  as  found  by  Lyle.  The  Exhibits  L  and  IN"  were 
drawn  by  counsel  for  the  claimant  on  the  cross-examination 
of  libelant's  witnesses  Pololu  and  Faria  and  were  accepted  by 
such  witnesses  (Tr.  pp.  311,  324-325).  Mr.  Lyle  drew  his  own 
diagram  (Exhibit  13),  which  is  a  circumstance  in  favor  of 
its  accuracy  and  tends  to  outweigh  a  diagram  made  by  counsel 
and  accepted  by  a  witness  who,  as  in  these  cases,  may  be  said 
to  have  been  at  a  loss  for  words  clearly  to  state  what  they 
wished  to  describe.  However  that  miiy  be,  with  the  condition 
of  the  coil  of  wire  around  the  propeller  shaft  sleeve  with  the 
shackle  and  both  clamps  separated  from  the  wire  cable  by  the 
great  force  of  the  propeller  which  produced  the  entanglement, 
it  is  not  easy  to  lay  dovm  a  specific  proposition  as  to  the  kind 
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of  loop  which  was  used,  except  that  it  was  not  a  loop  made  of 
a  large  eye  which  had  drawn  so  tight  that  two  wire  cables  must 
have  been  around  the  anchor  chain.  Such  a  loop  may  have 
been  used  and  the  clamps  creating  it  together  with  the  shackle 
may  have  been  caught  in  the  coil  before  a  sufficient  strain  was 
put  on  the  wire  cable  to  pull  the  noose  tight;  or  it  may  be, 
which  is  more  likely,  that  the  loop  was  according  to  the  de- 
scription of  the  witnesses  Morse  and  Lyle,  shown  by  Libelant's 
Exhibits  7  and  13,  with  a  small  eye,  and  that  the  shackle  and 
clamps  became  entangled  in  the  coil  before  there  had  been 
strain  enough  to  cause  it  to  slide  along  the  wire  into  a  close 
loop  around  the  anchor  chain.  If  such  is  the  case,  and  the 
loop  was  about  six  feet  in  length,  that  w^ould  produce  the  con- 
dition found  by  Domei  ia  which  there  was  a  piece  of  wire  pro- 
truding three  or  four  feet,  which  he  cut  off,  being  a  piece  of 
the  long  wire,  and  a  shorter  one  protruding  about  one  foot,  the 
shorter  one  being  found  to  be  about  six  feet  long  when  he  re- 
moved it  (Domei,  p.  23).  Either  of  these  theories  accounts 
reasonably  for  the  condition  of  the  coil  as  found  by  Lyle  and 
Domei.  It  is  more  difficult  to  account  for  the  condition  of  the 
coil  on  the  tlieory  of  the  loop  described  by  Spencer  and  Matson, 
for,  although  the  coil  was  long  enough  to  take  up  the  whole  of 
such  loop, — which  would  be  from  thirty-seven  to  fifty  feet 
long, — ^yet  the  fact  of  a  short  end  being  found  in  the  coil, 
strongly  tends  to  support  the  theory  of  the  kind  of  loops  already 
referred  to  and  delineated  in  Libelant's  Exhibits  7  and  13. 

An  attempt  was  made  by  the  defense  to  show  that  the  pin  of 
the  shackle  used  by  the  libellee  in  making  the  loop  in  question 
was  held  in  place  by  a  nut  screwed  on  to  the  end  of  the  pin,  in- 
stead of  by  a  key,  which  is  a  piece  of  soft  iron  passed  through 
an  aperture  in  the  end  of  the  pin,  and  bent  to  one  side,  or  is  a 
pin  with  a  split  end  which  is  opened  out  when  the  pin  is  put 
through  the  shackle,  thus  holding  it  fast  (Tr.  pp.  223,  228). 
Spencer  says  (p.  14)  that  he  believer  the  pin  was  fastened  in 
the  shackle  by  a  nut  screwed  up  and  Matson  corroborates  this- 
This  testimony,  if  accepted,  tends  to  strengthen  the  defense 
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somewhat,  as  obviously  the  pin  of  the  shackle  would  be  more 
easily  displaced  by  the  strain  of  the  fouling  of  the  propeller  if 
fastened  with  a  key  than  if  fastened  by  a  nut;  but  the  court 
has  nothing  before  it  by  which  it  can  gauge  the  power  of  the 
terrific  strain  put  on  the  tangled  mass  of  wire  cable  and  an- 
chor chain,  and  it  moreover  appears  that  the  clamp  which  was 
found  in  the  wrap  by  Domei  (p.  24)  had  been  disconnected 
from  the  cable  although  it  had  l>een  fastened  to  it,  if  at  all,  by 
two  nuts,  and  had  also  been  opened  out.  The  court,  as  else- 
where suggested,  is  unable  to  rely  to  any  great  extent  upon  the 
statements  of  Spencer,  and  entertains  also  some  want  of  con- 
fidence in  ilatson's  testimony,  yet,  if  their  testimony  on  this 
point  should  be  accepted,  the  conclusion  of  the  court  on  the 
main  issue  would  not  thereby  bo  affected. 

The  evidence  is  preponderating  under  all  the  circumstances 
in  favor  of  the  contention  that  the  wire  which  fouled  the 
Siberia's  propeller  was  the  wire  of  the  libellee.  The  argument 
of  counsel  for  the  claimant  that  someone  else  may  have  at- 
tached a  wire  to  the  buoy  exactly  like  the  wire  of  the  dredge, 
with  clamps  and  shackle  exactly  like  those  in  use  by  the  dredge, 
without  anyone  knowing  it,  is  too  remote  a  supposition  to  have 
weight  in  this  case,  especially  as  none  of  the  witnesses  were 
aware  that  any  parties  beside  the  libellee  had  ever  used  the 
method  of  attaching  wire  cables  to  buoys  in  the  Honolulu  har- 
bor, by  throwing  a  loop  of  such  cable  over  a  buoy. 

Under  the  foregoing  analysis  of  the  evidence,  I  make  t\te 
following  findings: 

I  have  already  placed  the  burden  of  proof  as  to  the  removal 
of  the  wire  cable  of  the  libellee  from  buoy  2  before  ^November 
10th,  1905,  on  the  claimant  and  find  that  such  removal  has  not 
been  shown,  but  the  preponderance  of  evidence  favors  the  prop- 
osition that  it  was  not  removed.  I  find  that  the  wire  cable 
found  on  the  anchor  chain  of  buoy  1,  on  the  11th  of  November, 
as  testified  to,  was  the  cable  of  the  libellee  and  that  the  wire 
of  that  cable  was  right  lay  wire ;  and,  as  a  result  of  such  find- 
ing that  the  claimant  has  failed  to  prove  that  it  did  not  use 
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any  wire  for  swinging  lines  before  the  10th  of  Xovember  ex- 
cept right  and  left  lay.  I  find  that  the  wire  cable  fouling  the 
starboard  propeller  of  the  Siberia  was  the  wire  cable  of  the 
libellee  and  used  by  it  as  a  swinging  line  for  working  the  dredge 
and  attached  by  it,  as  admitted,  to  such  buoy  several  days  be- 
fore the  10th  of  Xovember,  and  left  by  it  on  such  buoy  until 
the  time  of  the  accident. 

These  findings  bring  up  the  question  of  negligence  for  the 
consideration  of  the  court.  In  its  decision  on  (Exceptions  in 
this  case,  the  court  cited  the  case  of  Inland  &  Seaboard  Coast- 
ing Co.  x\  The  Commodore,  40  Fed.  Rep.  258,  in  w^hich  case  a 
dredge  had  left  an  anchor  used  in  mooring  it  at  the  bottom  of 
the  harbor  and  another  vessel  had  fouled  it  and  therebv  re- 
ceived  damage.  The  court  said:  ^^The  tort  is  the  tort  of  the 
dredge;  the  negligence  which  caused  the  tort  is  the  negligence 
of  the  dredge." 

The  authorities  on  this  question  of  negligence  are  harmon- 
ious on  the  rule  that  where  an  anchor,  a  telegraph  line  or  a 
mooring  cable  is  left  on  the  bottom  of  navigable  waters  used 
by  ships  in  such  a  way  that  a  ship  moving  in  such  waters,  with 
a  draft  which  is  not  too  great  for  its  movement,  without  touch- 
ing bottom,  is  fouled  by  such  a  cable,  telegraph  line  or  anchor^ 
it  is  negligence  on  the  part  of  those  placing  it  in  such  a  posi- 
tion. In  this  case  a  charge  is  made  that  the  libellee  cast  off  its 
swinging  line  and  caused  the  end  of  the  section  thereof  con- 
nected with  the  buoy  in  question  to  drop  to  the  bottom  of  the 
harbor  and  left  it  there,  in  which  position  it  fouled  the  star- 
board propeller  of  the  Siberia.  By  the  authorities  it  would 
appear  that  the  negligence  would  have  been  the  same  if  the 
cable  had  fouled  the  propeller  of  the  Siberia  under  similar 
circumstances,  when  it  was  attached  to  the  dredge  and  was 
being  used  by  it,  although  it  is  admitted  that  the  dredging 
operations  were  legal  and  under  authority,  the  point  being  that 
it  is  negligence  for  such  cable  to  be  so  located  that  it  can  foul 
or  damage  a  vessel  properly  navigating  such  waters. 
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In  the  case  of  Western  Union  Telegraph  Co.  v.  Inrnan  &  I 
Steamship  Co.,  59  Fed.  Rep.  365,  367,  the  court  said: 

"  It  being  clear  that  the  steamer  was  navigating,  it  is  for  the 
owner  of  the  cables  to  show  that  they  were  not  so  maintained 
as  to  obstruct  navigation." 

The  syllabus  in  this  case  contains  the  following: 

"A  vessel  which,  though  touching  bottom,  forces  her  way  by 
her  own  screw  through  the  soft  mud,  is  ^navigating* ;  and  if, 
while  so  doing,  her  screw  is  fouled  by,  and  breaks,  a  submarine 
cable,  the  burden  is  on  the  cable  company  to  show  that  the 
cable  was  so  constructed  and  maintained  as  ^not  to  obstruct 
navigation'  as  required  by  He  v.  St.  5263 ;  and  this  burden  is 
not  sustained  when  there  is  nothing  to  show  the  actual  condi- 
tion of  the  cable  at  the  time,  and  it  appears  that  it  was  origi- 
nally laid  near  the  end  of  an  existing  pier  used  by  large  ocean 
steamers,  and  over  a  mud  bank,  which  they  must  necessarily 
plow  through  at  certain  states  of  the  tide." 

Section  5263  of  the  Revised  Statutes  gives  permission  to 
tel^^aph  companies  to  lay  and  operate  telegraph  lines  "over, 
under  or  across  the  navigable  streams  or  waters  of  the  United 
States;  but  such  lines  of  telegraph  shall  be  so  constructed  and 
maintained  as  not  to  obstruct  the  navigation  of  such  streams 
and  waters." 

The  case  of  Blanchard  v.  ^Vesterii  Union  Telegraph  Co., 
60  X.  Y.  510,  says  (p.  515) : 

"  Navigation  is  injuriously  interrupted  when  the  channel 
of  the  river  is  made  less  safe,  and  ships  and  vessels  are  hin- 
dered, delayed  or  injured.  Telegraph  cables  so  laid  or  sus- 
pended in  the  water  as  to  catch  upon  the  keels,  or  come  in  con- 
tact with  vessels  navigating  the  stream,  with  such  draught  as 
the  depth  of  water  will  permit,  and  which,  but  for  such  cables, 
would  pass  without  difficulty  or  interruption,  are  improperly 
placed,  and  do  injuriously  interrupt  navigation.  ...  A 
prima  fa^ie  case  was  made  against  the  defendant  when  the 
plaintiffs  proved  that  the  steamer,  adapted,  in  all  respects  to 
the  navigation  of  the  river,  and  which  had  for  years,  and  in 
safety,  passed  over  this  part  of  the  stream  almost  daily,  and 
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requiring  less  depth  of  water  than  other  vessels  passing  over 
at  the  same  point  without  grounding,  had  come  in  contact  with 
Uie  defendant's  cable  and  received  injury.  The  very  fact  of  a 
collision  and  consequent  injury  unexplained,  authorized  the 
finding  that  the  defendant  had,  by  its  cables,  unlawfully  ob- 
structed the  navigation  of  the  river,  and  caused  the  damage." 

Xumerous  other  decisions  support  such  rule  of  negligence. 

The  defense  in  this  case  has  tried  to  show,  through  the  evi- 
dence of  Matson  and  Spencer,  the  former  of  whom  fixed  the 
position  of  the  buoy  in  shallow  water  on  the  reef  (Matson,  p. 
64),  and  the  latter,  who  described  the  approach  to  the  buoy  in 
proceeding  toward  it  in  order  to  attach  their  swinging  line  to 
it,  as  through  shallow  water  in  which  they  had  to  get  out  and 
wade  and  push  their  boat  (Spencer,  p.  16),  in  which  testimony 
he  was  supported,  though  less  circumstantially,  by  Matson,  to 
show^  that  the  Siberia  was  guilty  of  negligence  in  backing 
into  shallow  water.  This  evidence,  as  has  been  shown  above, 
is  not  w^orthy  of  credence,  being  wholly  disproved  by  prepon- 
derating and  reliable  evidence  to  the  contrary.  The  Siberia 
drew  twenty-eight  feet  in  its  usual  maneuver  before  leaving 
the  harbor,  backing  to  a  position  approaching  buoy  2,  which 
was  of  sufficient  depth  for  its  movement,  and  was  fouled  by 
this  cable  at  a  considerable  distance  from  the  buoy  itself,  which, 
in  its  proper  position,  was  in  twenty-four  feet  of  water  but  had 
been  moved  out  of  such  position  obviously  by  the  strain  placed 
upon  it  by  such  cable  when  attached  to  the  dredge. 

The  evidence  does  not  show  negligence  on  the  part  of  the 
Siberia  in  its  maneuver  before  leaving  the  harbor.  The  at- 
tempt to  show  that  there  was  no  officer  on  the  stem  of  the  ship 
during  such  maneuver  failed,  the  witnesses  who  did  not  see 
such  officer  being  overborne  by  other  witnesses  who  did  see  him, 
and  one  of  whom  not  only  saw  him  but  shouted  and  signalled 
to  him  in  relation  to  the  movement  of  buov  2  toward  the  stem 
of  the  Siberia  (Tr.  pp.  327-328),  showing  that  such  fouling 
had  taken  place.  I  find  that  the  fouling  was  due  to  the  negli- 
gence of  the  libellee  in  placing  its  cable  where  it  obstructed  the 
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navigation  of  the  harbor  by  fouling  with  the  propeller  of  the 
Siberia. 

The  discussion  of  the  question  of  a  float  on  the  end  of  the 
section  of  the  line  attached  to  buoy  2,  as  stated  by  Captain 
Xelson,  is  unimportant  in  this  connection.  The  only  evidence 
on  this  point  is  that  it  was  the  custom  of  the  libellee  to  attach 
such  buoy,  there  being  no  special  evidence  that  such  was  done 
in  this  case.  Such  buoys  were  handy  pieces  of  wood  and  were 
for  the  purpose  of  floating  the  rope  attached  to  the  sunken 
cable  by  which  the  libellee  might  find  such  rope  and  recover 
such  line.  Such  floats  from  the  nature  of  the  case  would  be  in- 
conspicuous at  a  distance  and  there  is  no  evidence  that  they 
were  placed  there  for  the  sake  of  a  warning  to  ships. 

In  regard  to  the  question  of  damages,  it  appears  that  the 
Siberia,  immediately  on  fouling  with  the  cable  attached  to 
buoy  2,  proceeded  out  of  the  harbor  by  means  of  her  port  pro- 
peller and  with  the  assistance  of  the  steam  tug  Fearless,  to 
an  anchorage  in  the  roadstead  outside  of  such  harbor,  where 
she  anchored  and  thereupon  sent  for  a  diver 'who,  after  some 
seven  hours'  work,  succeeded  in  removing  the  chain  of  the  buoy 
from  her  starboard  propeller,  in  which  work  he  had  to  cut  a 
loop  of  the  wire  cable  which  held  such  chain,  the  rest  of  the 
cable  being  wrapped  tightly  around  the  propeller  shaft  sleeve; 
that,  thereupon,  under  the  advice  of  the  diver  and  with  the 
ends  of  the  wire  cable  so  severed  protruding,  the  ship  pro- 
ceeded on  her  voyage  to  Yokohama;  that  on  the  examination 
of  the  ship  in  dry  dock  in  San  Francisco  after  the  completion 
of  such  voyage,  bits  of  wire  obviously  from  the  wire  cable,  part 
of  which  was  wrapped  around  the  propeller  shaft  sleeve,  had 
become  involved  in  the  bearings  of  the  shaft  and  had  entered 
such  bearings  so  that  they  were  embedded  therein,  being  found 
in  the  lignum-vitae  wood  forming  a  part  of  such  bearings,  and 
that,  in  such  position,  these  pieces  of  wire,  from  the  revolutions 
of  the  shaft  during  the  voyage  had  caused  damage  to  the  lig- 
num-vitae and  to  the  shaft  itself,  so  that  the  shaft  subsided 
slightly  in  its  bearings,  causing  a  diminution  of  power.     It 
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also  appears  that  the  propeller  blades,  as  seen  by  the  diver  in 
Yokohama  (Domei,  p.  35),  and  the  witnesses  who  examined 
the  vessel  in  dry  dock  in  San  Francisco  (Watson,  pp.  8-9  ; 
Evers,  p.  23;  Stewart,  p.  95;  Gardner,  p.  129),  had  received 
injuries  on  their  edges;  that  such  injuries  were  on  their  for- 
ward edges,  all  of  them  being  affected  but  one  more  than  the 
other  two.  The  witness  Lyle  stated  that  while  he  was  at  work 
removing  the  chain  from  the  propeller,  he  examined  the  upper 
blade  and  found  nothing  the  matter  with  it  (Tr.  p.  76).  From 
the  evidence  it  would  appear  that  these  injuries  were  caused 
partly  by  the  entanglement  of  the  propeller  with  the  anchor 
chain  of  the  buoy,  as  pieces  were  taken  out  of  the  edge,  which 
must  have  been  caused,  as  witnesses  Evers  and  Domei  both 
testified,  by  striking  a  hard  object.  These  injuries  reached  as 
far  as  four  feet  from  the  hub  of  the  propeller  (Evers,  p.  37)  ; 
other  injuries,  reaching  about  eighteen  inches  from  the  hub, 
which  the  witness  Stewart  speaks  of  as  follows, — "  I  found 
that  the  leading  edges  of  the  three  propeller  blades  were  chafed 
and  flattened  off''  (Stewart,  p.  95),  \vould  appear  to  have  been 
caused  by  the  longer  of  the  two  protruding  ends  of  the  cable 
left  after  the  loop  had  been  severed  by  the  diver  in  Honolulu, 
which  would  be  struck  by  the  propeller  in  its  revolutions. 

The  question  arises  whether  it  was  necessary  for  the  Siberia 
to  proceed  outside  of  the  harbor  and  anchor  in  a  seaway  at  the 
time  of  the  accident  The  fee  for  the  diver's  services  on  that 
occasion  was  one  thousand  dollars  (Tr.  pp.  73,  360).  His 
testimony  is  that  his  ordinary  charge  for  work  in  still  water  is 
forty  dollars  a  day  (id.  p.  368).  It  is  evident  that  he  was  justi- 
fied in  charging  much  more  than  the  latter  amount  for  his  ser- 
vices in  the  open  sea  where  there  was  a  wave  movement  affect- 
ing and  interfering  -with  his  work  and  probably  some  movement 
of  the  vessel.  The  harbor  of  Honolulu  is  enclosed  between  the 
land  and  the  reef  and  is  ordinarily  perfectly  smooth,  except 
as  to  the  ripples  caused  by  the  wind  within  this  area.  No  neces- 
sity appears  in  the  testimony  for  the  movement  which  took 
place  to  the  outside  of  the  harbor.     It  was  not  an  emergency 
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under  difficult  and  dangerous  circumstances  which  would  ex- 
cuse a  master  or  a  pilot  from  ordinary  cool  judgment.  The 
ship  was  within  a  few  hundred  feet  from  the  city  wharves  and 
might  have  been  taken  there  either  by  warping  or  the  assist- 
ance of  the  tug,  or  both,  in  which  case  it  seems  obvious  that 
the  work  done  by  1!he  diver  could  have  been  done,  the  water 
being  still,  at  his  usual  charge,  and  it  appears  to  the  court  that 
the  libelant  is  not  entitled  to  charge  for  the  special  cost  of  such 
services  which  were  unnecessarily  made  outside  of  the  harbor. 
The  seven  hours'  work  done  would,  so  far  as  the  evidence  goes, 
represent  a  day's  work ;  being  done  in  the  night  time  may  have 
entitled  the  diver  to  extra  pay,  though  there  is  no  evidence  be- 
fore the  court  on  this  point.  It  would  seem  that  if  the  libellee 
is  charged  forty  dollars  for  these  ser\uces  neither  party  would 
have  any  reason  to  complain. 

This  ruling  as  to  the  unnecessary  action  of  the  Siberia  in 
leaving  the  harbor  affects  also  its  responsibility  for  such  in- 
juries as  may  have  resulted  by  its  continuance  of  the  voyage 
without  removing  the  wire  coil  from  the  propeller  shaft.  It  is 
clear  that  this  might  have  been  done  without  delaying  the  ship 
more  than  two  or  three  days,  if  she  had  remained  in  the  har- 
bor. She  took  the  responsibility  of  going  on  without  this,  and 
with  a  protruding  end  of  the  coil  of  wire  interfering  with  the 
revolutions  of  the  propeller,  which,  the  evidence  shows,  caused 
some  injury.     She  is  therefore  liable  for  such  injury. 

"  Therefore,  if  it  be  true  that  plaintiff,  by  negligence  on  his 
part,  did  increase  the  amount  of  damage  and  injury  he  re- 
ceived, then  for  that  additional  damage  he  cannot  hold  the  com- 
pany responsible,  though  they  might  be  responsible  for  the  first 
accident,  and  for  the  injury  directly  caused  by  it"  Secord  v. 
St.  Paul  M.  &  M.  By.  Co.,  18  Fed.  Eep.  221,  226;  Wilmot  v. 
Howard,  39  Vt.  447;  Shearm-an  &  Redfield  on  Negligence, 
Sec.  32,  and  cases  cited  in  notes ;  Wharton  on  Negligence,  Sec. 
868  ot  seq.  and  cases  cited  in  notes;  Stehhins  v.  R.  R.  Co.,  54 
Vt.  173;  Sherman  v.  Fall  River  Iron  Worlcs  Co.,  84  Mass. 
524,  526. 
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It  is  contended  by  counsel  for  the  claimant  that  the  damage 
to  the  blades  of  the  propeller  was  entirely  caused  on  the  trip 
from  Honolulu  to  Yokohama  by  the  projecting  ends  of  the  wire 
cable,  which  had  been  severed  by  the  diver  in  Honolulu  and 
left  projecting,  which  were  struck  by  the  blades  at  every  revo- 
lution. As  intimated  above,  I  am  not  able  to  find  that  this 
cause  was  responsible  for  more  than  the  injuries  which  were 
found  within  about  eighteen  inches  of  the  hub.  Those  beyond 
the  eighteen  inches,  in  which  the  edges  of  the  blades  were 
broken  or  toothed  were  apparently  caused  by  the  propeller's 
striking  the  chain  at  the  time  of  the  fouling,  or  it  may  be  by 
wrapping  it  around  the  blades  with  great  force. 

In  addition  to  these  were  the  injuries  to  the  nuts  fastening 
the  propeller,  and  to  what  is  callevl  the  propeller  gland,  which, 
in  all  probability,  were  caused  both  by  the  heavy  strain  of  the 
chain  or  wire  cable  or  both  at  the  time  of  the  fouling,  and  also 
by  the  revolutions  of  the  propeller  causing  friction  with  the 
protruding  ends  of  the  wire  cable.  It  is  not  possible  to  seg- 
regate exactly  the  injuries  to  the  propeller  blades,  to  the  nuts 
for  fastening  them  to  the  hub,  which  had  to  bo  renewed,  and 
to  the  packing  gland  on  the  forward  side  of  the  propeller  hub, 
which  also  had  to  be  renewed,  which  were  caused  at  the  time  of 
the  fouling,  from  those  caused  on  the  voyage  from  Honolulu 
to  Yokohama  bv  the  loose  ends  of  the  wire  cable  as  testified  to. 
I  can  do  no  better,  under  the  evidence,  than  to  attribute  one- 
half  of  such  injuries  to  each  of  the  said  causes  respectively, 
according  to  the  rule  of  damages  in  admiralty,  and  so  find. 
The  Serapis,  49  Fed.  Rep.  393,  397-398. 

The  claim  is  made  by  the  defense  that  the  other  injuries 
which  resulted  to  the  Siberia  after  leaving  Honolulu,  in  re- 
lation to  the  fouling  of  her  propeller,  were  not  the  direct  result 
of  the  fouling  but  of  an  intervening  cause,  to  wit :  the  continu- 
ance of  the  voyage  to  the  Orient  and  back  to  San  Francisco; 
and  cites  Scheffer  v.  i2.  R,  Co.,  105  IT.  S.  249;  Goodlander 
Mill  Co.  V.  Standard  Oil  Co,,  63  Fed.  Rep.  400,  and  Jenks  v. 
Wilbraham,  77  Mass.  142,  in  support  of  its  contention.     So 
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far  as  the  continuance  of  the  voyage  from  Honolulu  to  Yoko- 
hama is  concerned,  the  point  is  not  well  taken,  inasmuch  as 
there  are  no  facilities  at  Honolulu  by  means  of  which  the  in- 
juries could  have  been  examined  and  repaired.  The  Siberia 
was  justified  in  proceeding  with  her  freight  and  passengers  to 
the  next  port  on  her  schedule,  and  that  was  the  course  most 
favorable  to  the  libellee  in  the  matter  of  damages,  as  the  other 
possible  course, — ^her  return  to  San  Francisco  for  dockage  and 
repairs,  would  have  involved  expenses  in  relation  to  convey- 
ance of  the  mails,  passengers  and  freight  to  their  destination 
by  another  vessel,  with  the  probable  delays  incident  to  such  an 
enterprise,  which  must  inevitably  have  been  far  beyond  the 
comparatively  minor  expenses  caused  by  her  own  continuance 
of  the  voyage.  The  negligence  of  the  libellee  was  the  efficient 
cause  of  all  injuries  resulting  from  the  fouling,  including  those 
which  necessarily  occurred  by  reason  of  the  continuance  of  the 
voyage,  so  far,  at  least,  as  to  be  within  reach  of  dockage  facili- 
ties, and  it  is  liable  therefor,  except  the  damage  caused  by  the 
loose  ends  of  the  wire  cable,  which  might  have  been  removed 
in  Honolulu. 

At  this  point  the  question  arises  as  to  the  liability  of  the 
libellee  for  such  injuries  as  were  caused  on  the  return  trip 
from  the  Orient  to  San  Francisco,  for  it  appears  by  the  testi- 
mony of  Mr.  Beaton,  on  cross-examination,  who  was  the  super- 
intendent of  the  San  Francisco  dry-dock,  that  he  thinks  there 
were  facilities  for  dry-docking  in  China  or  Japan  and  that  the 
Siberia  had  been  dry-docked  there  on  a  former  trip.  He  is 
not  sure  about  this,  but  says,  "I  think  there  are,  but  I  don't 
know.  I  am  pretty  sure  she  was  on  there.  Certainly  I  don't 
know,  but  that  is  my  impression"  (Beaton,  p.  125).  Xeither 
side  carried  this  point  further.  The  above  testimony  is,  to  my 
mind,  hardly  definite  enough  to  justify  the  court  in  holding 
the  libelant  to  the  responsibility  for  such  injuries  as  may  have 
resulted  from  the  continuance  of  the  voyage  to  San  Francisco 
without  going  into  dry  dock  in  "China  or  Japan." 
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Considerable  evidence  was  drawn  out  concerning  the  neces- 
sity of  docking  the  Siberia  upon  the  completion  of  her  voy- 
age. It  is  perfectly  clear  to  me  that  it  was  necessary,  the  in- 
formation in  the  possession  of  the  company  in  regard  to  the 
accident,  the  work  of  the  divers  in  Honolulu  and  Yokohama 
and  the  diminished  speed  of  the  propeller,  was  suflScient  to 
justify  the  placing  of  the  ship  in  dry  dock  for  investigation, 
and  in  order  to  do  what  such  investigation  might  show  to  be 
necessary.  Stewart  testifies  (p.  97)  that  if  all  the  wire  had 
been  removed  from  the  shaft  in  Honolulu  he  should  still  have 
recommended  dry  docking.  The  injuries  found  justified  such 
action  and  there  is  no  evidence  to  show  that  she  was  retained  in 
dry  dock  longer  than  was  necessary.  The  repainting  of  the 
hull,  which  was  proved  to  be  necessary  in  order  to  protect  the 
antifouling  paint  already  on  from  injury  because  of  exposure 
to  the  air,  did  not  extend  its  continuance  in  the  dry  dock. 

Although  the  libel  does  not  specifically  refer  to  the  expenses 
of  the  repainting  as  a  basis  for  damages,  it  might  be  regarded 
as  within  the  general  allegation  of  injuries  caused  by  the  neg- 
ligence of  the  libellee.  It  certainly  was  necessary  to  prevent 
injury  in  the  dry  dock.  Libelant's  answer  to  the  first  inter- 
rogatory of  the  amended  answer  asking  for  the  items  making 
up  the  damages  prayed  for,  contains  no  reference  to  a  claim 
for  repainting.  Testimony  was  however  introduced  by  libel- 
ant, without  opposition,  showing  the  expenses  of  such  repaint- 
ing, aggregating  about  $1350.  According  to  the  testimony  of 
Eailton, — ^the  libelant's  auditor,  the  Siberia  was  customarily 
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docked  for  cleaning  and  painting  every  fourth  voyage;  and  ac- 
cording to  Hamilton,  Chief  Engineer  of  the  Siberia,  she  was 
usually  docked  every  third  voyage,  and  this  Avas  her  thirteenth 
voyage  and  she  had  not  been  docked  since  her  tenth  voyage.  In 
view  of  this  evidence  I  do  not  find  that  the  repainting  is  an 
equitable  charge  against  the  libellee.  It  may  be  that  the 
Siberia  would  have  been  docked  at  that  time  in  the  regular 
course  of  things  for  cleaning  and  painting,  if  the  other  cause 
for  docking  had  not  arisen.     Such  action  was  due  either  then 
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or  at  the  end  of  the  next  voyage.  The  necessity  of  painting, 
which  developed,  was  equally  an  opportunity,  as  the  Siberia 
thereby  escaped  the  usual  dockage  charges  which  would  range 
from  $2,256.80  to  $4,513.60.  This  point  suggests  a  wide  field 
of  conjecture ;  for  instance  to  take  one  proposition,  if  the  evi- 
dence had  shown  that  the  Siberia  would  have  drydocked  at  such 
time  for  painting,  would  libelant  be  entitled  to  dockage  fees 
for  more  than  the  surplus  time  for  repairs  ? 

The  above  finding,  charging  libelant  with  one-half  of  the 
expenses  relating  to  the  injuries  to  propeller  blades,  to  the  nuts 
fastening  them  to  the  hub,  and  to  the  packing  gland  forward 
of  the  hub,  raises  the  question  whether  the  libelant  should  be 
held  responsible  for  a  part  of  the  dockage  fees  and  the  demur- 
rage on  this  account.  I  am  of  the  opinion  that  it  should  be  so 
held  as  a  part  of  the  results  of  its  negligence.  The  case  of 
The  Max  Morris,  137  U.  S.  14,  15,  leaves  the  question  open 
as  to  whether  in  such  a  case  the  decree  should  be  for  one-half 
or  for  a  different  proportion  of  the  damages  sustained.  To 
award  a  proportion  in  accordance  with  the  facts,  which  might 
be  more  or  less  than  one-half,  would  seem  to  conform  to  jus- 
tice and  to  an  intelligent  consideration  of  the  ethics  of  such 
a  question. 

"The  difficulty  of  separating  the  damage  from  each  inde- 
pendent cause  may  be  great,  but  it  does  not  change  the  nature 
of  th3  tortious  act  of  the  defendant  or  relievo  him  from  lia- 
bility; Little  Schuylkill  Nav.  Co,  v.  Richard's  Adm'r.,  7  P.  F. 
Smith,  146-147;  Seely  v,  Alden,  11  Id.  302."  Gould  v.  Mc- 
Kenna,  86  Pa.  St  297,  303. 

"And  whenever  the  injury  produced  by  the  plaintiff's  neg- 
ligence is  capable  of  a  distinct  separation  and  apportionment 
from  that  produced  by  the  defendant,  such  an  apportionment 
must  be  made,  and  the  defendant  held  liable  onlv  for  such  a 
part  of  the  total  damage  as  his  negligence  produced."  Beach, 
Contributory  Negligence  (3rd  ed.)  Sec.  69,  p.  109. 

It  is  fortunate  that  in  this  case  a  copy  of  the  bill  for  the  re- 
pairs made  to  the  Siberia  in  dry  dock  of  injuries  which  were 
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the  result  of  the  fouling,  is  a  part  of  the  record,  as  Libelant's 
Exhibit  6.  This  bill,  which  is  in  considerable  detail,  shows 
the  number  of  hours  expended  in  repairing  the  injuries  for 
which  the  libelant  is  found  to  be  partially  responsible,  to  be 
a  little  over  one-fifth,  or  22%,  of  the  number  of  hours  charged 
in  making  the  total  repairs.  With  this  showing,  I  find  that  the 
libelant  should  be  held  responsible  for  11%  of  the  dockage  fees 
and  11%  of  the  proper  charge  for  delay  in  San  Francisco. 

The  following  is  the  bill  of  particulars  furnished  by  libelant 
in  answer  to  claimant's  first  interrogatory: 

"  a.     Machinery  Repairs  on  'Siberia' $  3,442.09 

b.  Surveys  of  'Siberia'  and  Reports  thereon.  .         200.00 

c.  Drv'docking  of  'Siberia'  during  time  alleged 

in  libel    15,932.60 

d.  Services  of    Diver    and    his  Apparatus  in 

Honolulu    1,000.00 

e.  Services  of  Divers  in  Japan 125.00 

f.  Delay  of  'Siberia"  in  Honolulu. 300.00 

g.  Delay  of  'Siberia'  in  San  Francisco 4,000.00 

Total    $24,999.69  " 

In  accordance  with  the  evidence  and  the  above  findings,  this 
claim  is  modified  as  follows: — The  cost  of  repairs  to  the  pro- 
peller blades,  propeller  hub  and  propeller  gland,  as  shown  by 
divisions  1,  2,  10,  11,  12,  13  and  14  of  Libelant's  Exhibit  6, 
is  $869.46.  The  item  for  total  repairs,— $3442.09, — is  there- 
fore diminished  by  one-half  of  $869.46,  which  is  $434.73, 
leaving  $3007.36  as  the  amount  to  be  allowed  for  repairs. 

The  charge  of  $15,932.00  for  dry  docking,  which  is  based 
on  charges  of  20  cents  a  ton  for  day  time  and  10  cents  a  ton 
for  night  time:  the  tonnage  of  the  Siberia  bt-ing  11,284, 
and  $1.50  an  hour  for  18  hours'  use  of  the  air  compressor, 
$1.50  an  hour  for  72  hours'  use  of  the  steam  capstan,  is  di- 
minished by  11%  of  that  amoimt,  v/hich  is  $1,752.59,  leaving 
$14,180.01  as  the  amount  to  be  allowed  for  dockage. 
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The  item  for  services  of  diver  in  Honolulu,  of  $1,000,  is  re- 
duced to  $40.00. 

The  item  of  $300  for  seven  hours'  delay  of  Siberia  in. 
Honolulu  is  reduced  to  $250.45,  in  accordance  with  the  finding 
on  the  next  item. 

The  item  of  $4,000  for  delay  in  San  Francisco  is  reduced  to 
$3,434.75,  it  being  shown  that  her  average  net  earnings  for  her 
previous  twelve  voyages  was  $858.68%  a  day,  and  that  she 
had  been  delayed  in  starting  on  her  next  voyage  after  the  dock- 
ing and  because  of  it,  four  days;  and  further  reduced  by 
$377.82,  11%  of  that  amount,  leaving  $3,056.93. 

The  claim  of  libelant  by  items,  as  modified  and  allowed  by 
the  court,  is  as  follows : — 

a.  Machinery  Repairs  on  Siberia $  3,007.36 

b.  Sun'eys  of  Siberia  and  Reports  thereon 200.00 

c.  Drydocking  of  Siberia 14,180.01 

d.  Services  of  Diver  in  Honolulu 40.00 

e.  Services  of  Diver  in  Japan 125.00 

f.  Delav  of  Siberia  in  Honolulu 250.45 

g.  Delay  of  Siberia  in  San  Francisco 3,056.93 

Total    $20,859.75 

A  decree  will  be  signed  for  this  amount  in  favor  of  the  libel- 
ant, with  interest  from  March  12th,  1906,  the  date  of  the 
amendment  of  the  libel  on  exceptions,  with  costs,  except  those 
accruing  on  the  exceptions  to  the  libel  and  on  libelant's  motion 
to  amend  the  libel. 


Modified  on  appeal:     See  North  American  Dredging  Co,  v. 
Pacific  Mail  S.  8.  Co,,  185  Fed.  698. 


64  DISTRICT  OF  HAWAII.  [Vol.  3] 


PACIFIC  MAIL  STEAMSHIP  COMPANY  vs.  THE 

PACIFIC. 

December  3,  1909. 

Costs — U.  S.  Commissioner's  fees:  Taking  and  certifying  a  deposition 
to  file  is  not  ''attending  to  a  reference  in  a  litigated  matter  in  pursuance 
of  an  order  of  the  court." 

Same — Marshal's  charges  for  keeping  personal  property  attached  on 
mesne  process:  Charges  of  a  U.  S.  Marshal  for  expenses  of  keeping  per- 
sonal property  attached  on  mesne  process^  aggregating  more  than  the  statu- 
tory fees,  may  be  allowed  as  costs  by  the  court  upon  petition  under  oath 
setting  forth  the  facts. 

Same — Marshal's  traveling  expenses  in  serving  subpoena:  A  U.  S. 
Marshal  may  elect  to  receive  for  such  services  in  lieu  of  mileage  his  * '  actual 
traveling  expenses, ' '  to  be  proved  on  his  oath  to  the  satisfaction  of  the 
court. 

Construction — ''Mesne  process" :  A  process  of  attachment  prayed  for 
in  a  libel  and  authorized  by  the  court  is  mesne  process  in  the  meaning  of 
section  829  R.  S.  U.  S. 

In  Admiralty :     ilotion  to  tax  costs. 

Kinney,  Ballou,  Frosser  &  Anderson,  for  the  Libelant. 
E.  M.  Waison,  for  the  Libellee. 

Dole,  J.  Counsel  for  the  libellee  objects  to  Commission- 
er's fees  at  ten  dollars  a  day,  contending  that  the  fees  should 
be  three  dollars  a  day. 

The  law  on  this  point  is  section  21  of  the  Act  of  May  28, 
1896  (29  Stat.  L.,  p.  185),  which  amends  section  847  of  the 
Revised  Statutes  and  provides  pay  for  a  United  States  Com- 
missioner for  taking  and  certifying  depositions  to  file  in  civil 
cases,  ten  cents  a  folio,  and  also  ten  cents  a  folio  for  furnish- 
ing copies  on  request  Taking  and  certifying  a  deposition  is 
not  ^^attending  to  a  reference  in  a  litigated  matter 
in  pursuance  of  an  order  of  the  court,"  for  which  service  he  is 
entitled  to  a  per  diem  of  three  dollars.  Tesla  Electric  Co,  v. 
Scott,  101  Fed.  Eep.  524,  525.  This  case,  which  was  decided  in 
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the  year  1900,  gets  its  law  from  section  847  of  the  Eevised 
Statutes,  apparently  overlooking  the  law  cited  above  of  1896 
which  reduces  the  charge  from  twenty  cents  a  folio  to  ten  cents 
a  folio. 

Counsel  for  the  claimant  also  objected  to  the  marshal's 
charges  for  expenses  connected  with  the  attachment  of  the  ves- 
sel, charging  for  boat  hire ;  also  for  boat  hire  for  inspection  to 
s€e  if  the  position  of  the  custodian  was  satisfactory;  also  for 
meals  to  the  custodian  and  the  cost  of  delivering  them  on  board ; 
also  boat  hire  in  connection  with  changing  the  custodian ;  boat 
hire  to  release  custodian ;  boat  hire  for  custodian  and  return ; 
boat  hire  and  hack  hire  to  the  dredger  to  give  notice  to  stop 
work;  hack  hire  to  see  if  vessel  was  securely  anchored;  bus 
hire,  Xawiliwili;  board  and  lodging  at  Lihue;  fare  to  Kauai 
and  return,  and  hack  hire  to  hotel ;  hack  hire  for  sending  sub- 
poenas. 

The  law  allows  for  the  necessary  expenses  of  keeping  a 
vessel  attached  in  admiralty  $2.50  a  day.  Section  823  of  the 
Revised  Statutes  limits  the  fees  and  other  compensation  that 
may  be  taxed  and  allowed,  to  those  provided  in  the  statute 
except  in  cases  otherwise  expressly  provided  by  law.  The  act 
of  February  26,  1853  (10  Stat  L.,  chap.  80,  p.  164)  provides 
for  service  of  an  attachment  $2  for  each  person  on  whom  such 
service  may  be  made,  but  provides  "that  on  petition  setting 
forth  the  facts  on  oath,  the  court  may  allow  such  further  com- 
pensation for  the  keeping  of  personal  property  attached  and 
held  on  mesne  process,  as  shall,  on  examination,  be  found  to 
be  reasonable."  This  provision  is  repeated  in  section  829  of 
the  Revised  Statutes,  "for  the  keeping  of  personal  property 
attached  on  mesne  process,  such  compensation  as  the  court  on 
jietition  setting  forth  the  facts  under  oath  may  allow";  also, 
"for  the  necessary  expenses  of  keeping  boats,  vessels,  or  other 
pro|)erty  attached  or  libeled  in  admiralty,  not  exceeding  $2.50 
a  day."  The  charges  in  this  case  amount  to  considerably  over 
$2.50  a  day.     I  take  it  that  the  provision  referring  to  keeping 

5-D. 
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of  personal  property  attached  on  mesne  process  includes  the 
process  of  attachment  in  this  case. 

The  matter  of  hack  hire  and  other  traveling  expenses  in- 
curred in  the  serving  of  subpoenas  is  expressly  provided  for 
in  the  allowance  in  section  829  of  the  Revised  Statutes  of  six 
cents  a  mile  in  ^^going  only,"  or,  if  the  !ilarshal  so  elect,  *'his 
actual  traveling  expenses,  to  be  proved  on  his  oath  to  the  satis- 
faction of  the  court."  Such  charges  in  the  cost  bill  will  have 
to  be  rectified  one  wav  or  the  other  on  this  basis. 

The  clerk  is  instructed  to  amend  the  bill  of  costs  relating 
to  the  Commissioner's  and  the  Marshal's  charges  in  accordance 
with  the  statute. 

The  matter  of  the  Marshal's  charges  other  or  more  than  is 
provided  by  law,  if  so  desired,  will  be  considered  by  the  court 
upon  a  petition  under  oath  setting  forth  the  circumstances 
under  which  they  accrued. 


THE  UXITED  STATES  OF  AMERICA  vs.  WILLIAil 
MOORE,  JOHX  DUFFEY  and  JOH??^  ROONEY. 

Mav  11,  1906. 

Federal  Courts — Eules  of  evidence  in  criminal  cases:  '*Thc  rules  of 
evidence  governirg  federal  courts  in  criminal  trials  are  those  which  \^e^e 
in  force  in  the  state  at  the  time  such  courts  were  established  therein,  sub- 
ject to  such  changes  as  have  been  made  by  Congress,  and  are  not  change  I  by 
subsequent  state  enactments/'  (Withaup  v.  United  States,  127  Fed.  Bep. 
530).  In  the  Territory  of  Hawaii  such  rules  are  those  which  were  in  force 
in  the  Eepublic  of  Hawaii  at  the  time  it  was  organized  as  a  Territory  and 
created  a  federal  district. 

Same — Competency  of  witness  convicted  of  infamous  crime:  At  the 
time  Hawaii  was  created  a  Territory  of*  the  United  States,  the  local  rules 
of  e'vidence  permitted  all  persons  to  testify  except  those  convicted  of  perjury 
or  subornation  of  perjury;  held,  that  the  same  rule  applies  to  the  District 
Court  of  such  Territory  in  criminal  cases. 

Same:  Such  practice  supported  by  the  American  statutory  rule  (1  U. 
S.  Stat.  L.  116)  disqualifying  persons  convicted  of  perjury  and  suborna- 
tion of  perjury. 
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Criminal  Law :     Question  of  admission  of  certain  testimony. 

J.  J.  Dunne,  Ass't.  U.  S.  District  Attorney,  for  the  Govern- 
ment. 
]r.  T.  Rawlins,  for  Defendant  Moore. 
L.  M.  Straus,  for  Defendant  Duffev. 

Dole,  J.  Counsel  for  defendants  objected  to  a  witness 
called  by  the  prosecution  on  the  ground  that  he  was  serving  a 
sentence  for  the  commission  of  an  infamous  crime,  and  con- 
tended that  he  was  thereby  incompetent  under  United  States 
decisions.  The  Hawaiian  laws  provide,  by  an  enactment  made 
in  1876  and  still  in  force  (Revised  Law^  of  Hawaii,  1905,  sec. 
1947),  that  "no  person  offered  as  a  witness  shall  hereafter  be 
excluded  by  reason  of  incapacity  from  crime  (perjury  and 
subornation  of  periury  only  excepted)."  The  common  law 
rule  excludes  all  persons  from  testifying  who  have  been  con- 
victed of  an  infamous  crime.  AVhich  of  these  rules  governs  the 
action  of  this  court  on  this  question  ? 

The  provision  of  section  858  of  the  Revised  Statutes,  referred 
to  on  this  question,  is  as  follows :  "  In  all  other  respects  [re- 
ferring to  the  previous  portions  of  such  section]  the  laws  of  the 
State  in  which  the  court  is  held  shall  be  the  rules  of  decision 
as  to  the  competency  of  witnesses  in  the  courts  of  the  United 
States  in  trials  at  common  law,  and  in  equity  and  admiralty." 
This  is  substantially  the  enactment  of  July  16th,  1862.  The 
court  in  Logan  v.  United  States,  144  U.  S.  263,  303,  citing  the 
authority  of  United  States  r.  Beid,  53  U.fS.  361,  363,  366, 
decided  that  this  rule  had  no  reference  to  criminal  pro- 
cedure in  federal  courts,  and  held  that  "the  competency  of  wit- 
nesses in  criminal  trials  in  the  courts  of  the  United  States  held 
within  the  State  of  Texas  is  not  governed  by  a  statute  of  the 
State  which  was  first  enacted  in  1858,  but,  except  so  far  as  Con- 
gress has  made  specific  provisions  upon  the  subject,  is  governed 
by  the  common  law,  which,  as  has  been  seen,  was  the  law  of 
Texas  before  the  passage  of  that  statute  and  at  the  time  of  the 
admission  of  Texas  into  the  Union  as  a  State." 
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The  court  in  United  States  v.  Reid,  supra,  had  occasion  to 
consider  the  similar  rule  enacted  as  section  34  of  the  "Act  to 
Establish  the  Judicial  Courts  of  the  United  States,"  approved 
September  24th,  1789,  in  reference  to  its  application  to  crim- 
inal trials  in  federal  courts.  The  section  in  question  is  as 
follows : 

^'  That  the  laws  of  the  several  States,  except  where  the  Con- 
stitution, treaties  or  statutes  of  the  United  States  shall  other- 
wise require  or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law,  in  the  courts  of  the  United  States,  in 
cases  where  they  apply." 

The  court  ruled,  pages  362-363,  that  the  language  of  this  sec- 
tion of  the  Act  of  1789  "cannot,  upon  any  fair  construction  be 
extended  beyond   civil  cases  at  common  law  as  contradistin- 
guished from  suits  in  equity,"  and  it  "was  merely  intended  to 
confer  on  the  courts  of  the  Unitx^d  States  the  jurisdiction  nec- 
essary to  enable  them  to  administer  the  laws  of  the  States. 
But  it  could  not  be  supposed,  without  very  plain  words  to  show 
it,  that  Congress  intended  to  give  the  States  the  power  of  pre- 
scribing the  rules  of  evidence  in  trials  for  offenses  against  the 
United  States.     For  this  construction  would  in  effect  place  the 
criminal  iurisprudence  of  one  sovereignty  under  the  control  of 
another."     The  court  goes  on  to  say  that  although  there  is  no 
"Act  of  Congress  prescribing  in  express  words  the  rule  by 
which  the  courts  of  the  United  States  are  to  be  governed  in 
the  admission  of  testimony  in  criminal  cases,     *  .  *     *     we 
think  it  may  be  found  with  sufficient  certainty,  not  indeed  in 
direct  terms,  but  by  necessary  implication,  in  the  Acts  of  1789 
and  1790  establishing  the  courts  of  the  United  States  and  pro- 
viding for  the  punishment  of  certain  offenses.     And  the  law  by 
which  in  the  opinion  of  the  court  the  admissibility  of  testimony 
in  criminal  cases  must  be  determined,  is  the  law  of  the  state 
as  it  was  when  the  courts  of  the  United  States  were  established 
by  the  Judiciarv  Act  of  1789." 

The  explanation  of  this  conclusion,  as  stated  by  the  court, 
is,  briefly,  that  the  different  colonies  which  joined  together  to 
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form  the  United  States  under  the  Constitution,  had  already 
abolished  in  their  own  legislation,  before  the  enactment  of  the 
Judiciary  and  Crimes  Acts,  certain  offensive  features  of  the 
common  law  relating  to  procedure  in  criminal  cases.  The 
makers  of  the  Constitution  neglected  to  incorporate  within  its 
enactments  similar  measures  for  the  protection  of  the  rights 
of  persons  charged  with  offenses  against  the  United  States. 
The  Judiciary  Act  of  1789  (1  Stat.  L.,  chap  XX,  p.  73)  and 
the  Crimes  Act  of  1790  (1  Stat.  L.,  chap  IX,  p.  112),  although 
enacting  certain  regulations  in  regard  to  juries,  and  the  pro- 
ceedings and  right  of  peremptory  challenge  in  criminal  cases 
before  the  jury  is  empaneled,  do  not  furnish  rules  as  to  the 
admissibility  of  testimony  except  as  to  the  exclusion  of  per- 
sons convicted  of  perjury  or  subornation  of  perjury,  yet  it  is 
obvious  that  some  established  rule  was  necessary  to  enable  the 
courts  to  administer  the  criminal  jurisprudence  of  the  United 
States. 

"And  it  is  equally  obvious  that  it  must  have  been  the  inten- 
tion of  Congress  to  refer  them  to  some  kno\\Ti  and  established 
rule,  which  was  supposed  to  be  so  familiar  and  well  understood 
in  the  trial  by  jury  that  legislation  upon  the  subject  would  be 
deemed  superfluous.  *  *  *  This  could  not  be  the  com- 
mon law  as  it  existed  at  the  time  of  the  emigration  of  the  colo- 
nists, for  the  Constitution  had  carefully  abrogated  one  of  its 
most  important  provisions  in  relation  to  testimony  w^hich  the 
accused  might  offer.  It  could  not  be  the  rule  that  at  that  time 
prevailed  in  England,  for  England  was  then  a  foreign  country, 
and  her  laws  foreign  laws.  And  the  only  known  rule  upon  the 
subject  which  can  be  supposed  to  have  been  in  the  minds  of 
the  men  who  framed  these  Acts  of  Congress,  was  that  which 
was  then  in  force  in  the  respective  states,  and  which  they  were 
accustomed  to  see  in  daily  and  familiar  practice  in  the  state 
courts." 

The  court  says  further,  on  page  365,  "The  law  of  evidence 
in  this  country,  like  our  other  laws,  being  founded  upon  the 
ancient  common  law  of  England,  the  decisions  of  its  courts 
show  what  is  our  own  law  upon  the  subject  where  it  has  not 
been  changed  by  statute  or  usage.     But  the  rules  of  evidence 
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in  criminal  cases,  are  the  rules  which  were  in  force  in  the  re- 
spective states  when  the  Judiciary  Act  of  1789  was  passed. 
Congress  may  certainly  change  it  whenever  they  think  proper, 
within  the  limits  prescribed  by  the  Constitution.  But  no  law 
of  a  state  made  since  1789,  can  affect  the  mode  of  proceeding 
or  the  rules  of  evidence  in  criminal  cases." 

Does  the  rule  adopted  in  United  States  v.  Reid,  supra,  apply 
to  such  other  communities  as  have  been  admitted  to  the  Ameri- 
can system  since  the  organization  of  the  United  States  ?  Tb« 
following  expression  among  those  quoted  from  United  States 
r.  Reidy  is  significant: 

"  The  only  known  rule  upon  the  subject  which  can  be  sup- 
posed to  have  been  in  the  minds  of  the  men  who  framed  these 
Acts  of  Congress  (the  Judiciary  and  the  Crimes  Acts)  was  that 
which  was  then  in  force  in  the  respective  states,  and  which 
they  were  accustomed  to  see  in  daily  and  familiar  practice  in 
the  state  courts." 

Such  an  argument  would  certainly  apply  to  the  case  of  a 
new  community  admitted  to  the  sisterhood  of  states  subsequent 
to  the  organization  of  the  United  Stat  as,  where  such  community 
had  already  in  use  established  rules  of  evidence  in  its  criminal 
procedure.  Judge  Van  Devanter  in  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  applies  the  principles  adopted 
in  United  States  v,  Reid,  to  the  status  of  Colorado  in  the  case 
of  ^S'ithaup  V.  United  States,  127  Fed.  Rep.  530.  He  says, 
pages  533-534: 

^^The  territory  embraced  in  the  State  of  Colorado  had  not 
been  acquired  by  the  United  States  in  1789  and  1790,  and  was 
not  admitted  into  the  Union  as  a  state  until  1876.  So  there  are 
here  no  known  and  established  local  rules  in  force  in  1789  and 
1790  w^hich  could  have  been  contemplated  by  Congress  when 
the  judiciary  and  crimes  acts  were  passed.  'VVlien,  however, 
Colorado  was  admitted  into  the  Union  as  a  state,  it  had  known 
and  established  rules  concerning  evidence  in  criminal  cases. 
An  Act  of  the  Territory  of  Colorado  passed  Xovember  5,  1861, 
and  in  force  at  the  time  of  the  state's  admission,  declared  the 
rules  of  evidence  of  the  common  law  to  be  binding  on  all  courts 
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and  juries  in  criminal  cases,  save  in  some  respects  not  here  ma- 
terial. The  acts  of  Congress  under  which  the  state  was  ad- 
mitted made  it  a  judicial  district,  established  courts  of  the 
United  States  therein,  and  clothed  them  with  criminal  juris- 
diction. To  enable  them  to  administer  the  criminal  laws  of 
the  United  States,  it  was  essential  that  there  should  be  some 
certain  and  established  rules  of  evidence.  Congress  made  no 
provision  upon  the  subject,  other  than  to  declare  that  ^the  laws 
of  the  United  States  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  said  state  as  elsewhere  within 
the  United  States.'  It  is  not  material  that  there  are  here  no 
known  and  established  local  rules  in  force  in  1789  and  1790 
which  could  have  been  contemplated  by  Congress  \vhen  the 
judiciary  and  crimes  acts  were  passed,  for  there  was  no  pur- 
pose at  that  time,  and  could  have  been  none,  to  make  those  acts 
operative  in  what  is  now  the  State  of  Colorado.  But  it  is  ma- 
terial that  Colorado  had  known  and  established  rules  upon  the 
subject  at  that  time  when  those  acts  were  subsequently  fully 
extended  to  the  new  state,  and  given  the  same  operation  there 
which  had  been  given  to  them  in  Virginia  and  other  states  at 
the  time  of  their  enactment.  The  situation  incident  to  the  ad- 
mission of  Colorado  as  a  state,  and  the  manner  with  which  Con- 
gress dealt  w^ith  it,  were  essentially  the  same  as  those  shown  in 
Vnited  Staies  v.  Reid,  supra.  Applying  the  principles  of 
that  decision,  it  is  obvious  that  it  was  the  purpose  of  Congress, 
save  where  it  had  legislated  otherwise,  or  should  do  so  in  the 
future,  to  refer  the  courts  of  the  United  States  in  the  new  state 
to  the  known  and  established  rules  concerning  evidence  in 
criminal  cases  which  were  in  force  in  Colorado  at  the  time 
when  the  judiciary  and  crimes  acts  were  given  the  same  oper- 
ation in  that  state  as  in  other  states,  which  was  when  Colorado 
was  admitted  into  the  Union  as  a  state.'' 

If  the  reasoning  of  this  case  is  correct,  it  applies  as  well  to 
the  Territory  of  Hawaii  as  to  the  State  of  Colorado ;  for  when 
Hawaii  was  admitted  into  the  Union  as  a  Territory  ^4t  had 
known  and  established  rules  concerning  evidence  in  criminal 
cases,"  including  the  rule  above  cited,  admitting  all  persons 
who  had  been  convicted  of  crimes  except  perjury  and  suborna- 
tion of  perjury,  to  testify.  The  act  of  Congress  imder  w^hich 
it  was  admitted  (act  of  April  30,  1900,  31  Stat.  L.,  chap.  339, 
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sec.  86,  p.  141),  made  it  a  judicial  district  and  established  a 
court  of  the  United  States  therein,  clothed  with  criminal  juris- 
diction. To  enable  it  to  administer  the  criminal  laws  of  the 
United  States,  it  was  essential  that  there  should  be  some  cer- 
tain and  established  rules  of  evidence.  Congress  made  no  pro- 
vision on  the  subject  other  than  to  declare  '*that  the  Constitu- 
tion, and,  except  as  herein  otherwise  provided,  all  the  laws  of 
the  United  States,  which  are  not  locally  inapplicable,  shall  have 
the  same  force  and  effect  within  the  said  Territory  as  elsewhere 
in  the  United  States"  (Id.,  sec.  5),  and  to  continue  in  force  the 
existing  Hawaiian  laws  concerning  evidence  in  criminal  trials, 
including  the  law  above  referred  to  admitting  all  persons  to 
testify  except  persons  convicted  of  perjury  and  subornation  of 
perjury.     Id.,  sec.  6. 

I  am  disposed  to  accept  the  reasoning  of  Judge  Van  Devanter 
as  applicable  to  the  status  of  Hawaii  upon  its  admission  as  a 
Territory.  The  policy  expressed  in  the  decision  of  United 
States  V,  Beid,  also  applies; — the  rule  in  force  in  the  respec- 
tive states  was  that  "which  thev  were  accustomed  to  see  in 
daily  and  familiar  practice  in  the  state  courts." 

The  fact  of  the  enactment  of  the  statute  against  perjury  by 
Congress  in  1790  (1  U.  S.  Stat.  L.,  116)  which  disqualified 
persons  convicted  of  perjury  and  subornation  of  perjury  from 
testifying,  is  interesting  in  this  connection,  for  considering  it 
in  relation  to  the  maxim  expressio  tirdus  est  exclusio  alterius, 
it  tends  to  support  the  contention  of  the  prosecution  that  the 
witness  objected  to  is  not  disqualified  under  American  law, 
although  I  do  not  find  that  this  provision  has  been  commented 
on  by  the  United  States  courts  in  relation  to  this  question. 

lender  the  foregoing  considerations  and  authorities,  the  ob- 
jection to  the  witness  offered  by  the  prosecution,  is  overruled. 
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BANKRUPT. 

May  18,  1906. 

Bankruptcy — Attorney's  fees:  Petition  for  fees  of  attorneys  of  credi- 
tors of  involuntary  bankrupt,  for  legal  advice  on  the  question  of  bringing 
proceedings  furnished  before  the  inception  of  bankruptcy  proceedings,  dis- 
allowed. 

Involuntary  Bankruptcy:     Petition  for  attorneys'   fees. 

Thayer  £  Ilevienioay,  for  Petitioners. 

Dole,  J.  This  is  a  case  of  involuntary  bankruptcy,  the  bank- 
rupt being  a  corporation.  The  firm  of  Thayer  &  Heraenway,  at- 
tomeys-at-law,  filed  a  petition  for  the  allowance  of  fees  out  of  the 
assets  of  the  said  estate  for  their  services  therein,  according  to 
the  following  schedule : 

1906. 

Feb.  20     Consultation  with  creditors ;  advised  as  to  procedure ; 
21     Conference  with  creditoi's; 

24  Prepared  opinion  on  question  whether  a  "restaurant 
keeper"  or  corporation  engaged  in  such  an  occupa- 
tion could  be  put  into  bankruptcy  involuntarily; 
also,  whether  creditors  who  were  likewise  directors 
could  pass  a  resolution  declaring  the  willingness  of 
the  corporation  to  be  declared  bankrupt; 

26  Conference  with  creditors,  and  drew  petition  in  in- 
voluntary bankruptcy; 

27  Interview  with  various  creditors; 

28  Had  petition  in  bankruptcy  signed  and  filed; 

Mar.    1     Advised  in  the  matter  of  continuance  of  business 
pending  the  adjudication; 
9     Interview  with  creditors; 
12     Attended   in   United   States   District   Court,   return 
day  of  petition  for  adjudication ;  continued  to  19th ; 
19     Attended    hearing     on     adjudication,    adjudication 
made; 
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20  Drew  and  filed  order  directing  Thayer  and  Homen- 
way  to  assist  bankrupt  in  preparing  schedules; 

21  Prepared  notice  to  creditors  (Referee  being  absent 
on  Kauai)  and  sent  same  to  Referee  at  Lihue; 

April  9     Worked  on  schedules  in  bankruptcy; 

10  Completed  and  filed  schedules ; 

11  Attended  first  meeting  of  creditors  for  appointment 
of  trustee  and  examination  of  bankrupt. 

The  petitioners  appeared  for  creditors  of  the  bankrupt  and 
during  the  course  of  the  proceedings  were  ordered  by  the  court, 
there  being  no  contest  by  the  bankrupt,  to  assist  in  the  prepar- 
ation of  the  schedules  of  the  said  estate. 

I  find  that  they  are  entitled  to  fees  for  professional  services 
in  preparing  petition  for  adjudication,  attendance  at  court,  re- 
turn day  and  the  day  set  for  hearing,  at  which  time  adjudica- 
cation  was  granted;  also  for  advising  in  the  matter  of  contin- 
uance of  business  pending  adjudication,  interview  with  credi- 
tors after  proceedings  begun,  and  attending  first  meeting  of 
creditors  for  appointment  of  trustee  and  examination  of  bank- 
rupt. They  are  also  entitled  to  fees  for  assisting  the  bankrupt 
in  the  preparation  of  the  schedules.  It  does  not  appear  that 
they  represented  the  bankrupt  in  any  other  way  except  in  the 
preparation  of  the  order  referred  to.  The  first  five  items  of 
their  statement  of  services  rendered  are  disallowed,  except  as 
to  drafting  petition  in  the  fourth,  there  being  no  authority  for 
charging  fees  against  the  assets  of  the  estate  for  their  services 
to  the  creditors,  otherwise  than  as  set  forth  above.  Such 
charges  relate  to  services  rendered  to  creditors  before  proceed- 
ings were  begim  and  are  matters  solely  between  them  and  such 
creditors. 

The  estate  is  a  large  one  representing  in  property  and  book 
accounts  a  value  of  $9,218.34  with  debts  of  over  $25,000.  A 
reasonable  fee  for  these  services  is,  in  my  judgment,  the  amount 
of  one  hundred  ($100.00)  dollars,  which  is  allowed  to  be  paid 
out  of  the  bankrupt  estate. 
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BAXKRUPT. 

October  13,  1906. 

Campcnsation  of  trustee  conducting  bankrupt  estate  as  a  going  con- 
cern: The  words  of  section  2,  division  5,  bankrupt  act,  allowing  I  rus- 
tles '* additional  compensation''  for  such  service,  do  not  authorize  the 
allowance  of  other  compensation  than  the  fee  and  commissions  provided 
for  compensation  of  trustees  in  section  48a  of  such  act.  The  ''additional 
compensation"  for  conducting  the  bankrupt  business  as  a  going  concern  is 
realised  by  the  allowance  of  commissions  on  the  disbursements  made  in 
such  conduct  of  the  bankrupt  business  as  well  as  on  other  disbursements. 

Expenses  necessarily  incurred  by  trustee :  Motion  for  approval  of  addi- 
tional expenses  incurred  by  trustee  allowed,  such  expenses  being  satis- 
factorily shown  to  be  ''necessarily  incurred''  by  the  trustee  in  the  per- 
formance of  his  duties.     Gen.  Order  35,  sect.  3. 

Involuntary  Banht^pfcy:     Motion  to  fix  trustee's  compen- 
sation and  for  approval  of  additional  expenditures. 

Thayer  &  Henienway,  Attorneys  for  Petitioners. 
Antone  Perry,  Attorney  for  Trustee. 

DoLE^  J.     The  court,  on  the  14th  of  April,  1906,  upon  the 
petition  of  the  trustee  of  this  estate,  made  a  temporary  order 
authorizing  such  trustee  to  continue  and  conduct  the  business 
of  the  bankrupt  as  a  going  concern  until  the  further  order  of 
the  court,  and  afterwards,  on  the  30th  day  of  April,  it  was 
ordered  that  the  trustee  continue  to  conduct  the  said  business 
for  the  further  period  of  two  months  with  leave  to  move  for 
an  extension  of  time  under  circumstances  which  would  seem  to 
require  the  same,  and  authorized  the  trustee  to  employ  assist- 
ants at  specified  rates  and  to  make  purchases  of  material  for 
carrying  on   such  business   under   certain   conditions   and   to 
make  monthly  reports  to  the  court  of  the  condition  of  the  estate, 
showing  the  value  of  stock  on  hand,  gross  sales  and  expenses 
for  the  month,  and  the  trustee  was  limited  to  monthly  expenses 
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of  $4,000  exclusive  of  the  compensation  of  the  trustee.  The 
trustee,  after  further  extension  of  time,  obtained  from  the  court 
an  order  for  the  sale  of  the  bankrupt  property  and  thereupon 
sold  the  whole  of  the  same  at  auction  and  now  comes  in  and 
asks  that  it  be  allowed  as  compensation  for  its  ordinary  ser- 
vices as  such  trustee  the  sum  of  $122.80  and  as  additional 
compensation  for  its  services  in  so  conducting  said  business 
the  sum  of  $253.70. 

This  distinction  between  compensation  for  ordinary  services 
and  for  additional  services  is  a  mistake  which  has  often  been 
made  in  bankruptcy  proceedings;  the  vague  character  of  the 
words  used  in  the  act  on  the  subject  being  somewhat  misleading. 

The  act  ])rovides  in  section  2,  division  5,  that  courts  of  bank- 
ruptcy may  "authorize  the  business  of  bankrupts  to  be  con- 
ducted for  limited  periods  by  receivers,  the  marshals,  or  trus- 
tees, if  necessary  in  the  best  interest-s  of  the  estat-es,  and  allow 
such  officers  additional  compensation  for  such  services,  but  not 
at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar 
services."  Section  48a  provides  for  the  compensation  of  trus- 
tees as  follows :  "Trustees  shall  receive  for  their  services,  pay- 
able after  they  are  rendered,  a  fee  of  five  dollars  deposited  with 
the  clerk  at  the  time  the  petition  is  filed  in  each  case,  except 
when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
from  estates  which  thev  have  administered,  such  commissions 
on  all  moneys  disbursed  by  them  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred 
dollars  or  less,  four  per  centum  on  moneys  in  excess  of  five 
hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  fifteen  hundred  dollars  and  less 
than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in 
excess  of  ten  thousand  dollars.'' 

In  spite  of  the  words  "additional  compensation"  in  the  first 
quotation,  this  last  provision  limits  compensation  to  the  fee 
and  the  commissions  mentioned  on  all  moneys  disbursed  by 
them  as  mav  be  allowed  by  the  court.  Section  72  of  the  bank- 
ruptcy  act  expressly  forbids  any  further  allowance  to  the  trus- 
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tees  than  that  expressly  authorized  in  the  act.     I  therefore  ex- 
clude the  theory  of  ordinary  services  and  extra  services  in  this 
case  as  relating  to  two  different  classes  of  compensation.    "Ad- 
ditional compensation"  can  only  be  construed  in  relation  to  the 
fact  that  where  a  trustee  is  authorized  to  conduct  the  bankrupt 
business  as  a  going  concern  he  thereby  receives  extra  compen- 
sation because  he  receives  commissions  on  all  moneys  disbursed 
by  him  in  the  conduct  of  such  going  concern,  which  includes 
moneys  paid  out  for  salaries  and  material  necessary  to  the  con- 
duct of  such  business.     This  was  not  allowed  to  trustees  pre- 
vious to  the  amendment  of  February  5th,  1903  (82  Stat.  L., 
part  1,  chap.  487,  p.  797),  the  trustees  then  being  only  al- 
lowed commissions  on  sums  paid  out  as  dividends  and  com- 
missions.    It  therefore  appears  that  Congress,  in  the  amend- 
ment referred  to,  by  allowing  commissions  on  all  moneys  dis- 
bursed, intended  to  provide  additional  compensation  to  a  trus- 
tee for  conducting  the  bankrupt  business  as  a  going  concern. 

The  pay  qi  the  trustee,  therefore,  in  this  case,  is  limited 
to  the  commissions  mentioned  on  the  total  amount  of  money 
which  it  disburses,  as  shown  by  its  accounts  of  its  administra- 
tion, and  is  referred  to  the  clerk  for  computation,  such  com- 
pensation to  be  paid  after  the  services  of  the  trustee  are  fully 
rendered. 

The  motion  for  approval  of  additional  expenditures  incurred 
in  the  engagement  of  an  extra  employe  to  perform  clerical  and 
other  ser\'ices  at  an  expense  of  $40  a  month  for  three  months, 
amounting  to  $120,  is  allowed,  as  that  expenditure  is  satisfac- 
torify  shown  to  be  "expenses  necessarily  incurred"  in  the  per- 
formance of  the  trustee's  duties  under  the  authority  of  General 
Order  Xo.  35,  section  3. 
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BANKRUPT. 

February  18,  1907. 

"Referee  acting  as  special  masUr — Fee:  A  referee  performing  services 
not  within  his  statutory  duties,  but  of  value  to  the  conduct  of  a  bankrupt 
estate  as  a  going  concern,  may  receive  compensation  therefor,  as  8  special 
master,  out  of  the  funds  of  the  estate. 

In  Banhmipicy:  Petition  of  referee  for  fee  as  special 
master. 

^^\  T,  Rawlins,  Esq.,  Referee  in  Bankruptcy. 

DoLE^  J.  When  this  estate  was  authorized  to  be  continued 
as  a  going  concern,  the  referee  was  consulted  by  the  trustee  in 
regard  to  methods  of  carrying  on  the  finances  of  such  concern. 
Beside  advising  him,  he  examined  the  results  of  every  day's 
work  and  examined  the  w^eekly  reports,  auditing  the  same. 
Such  work  was  not  within  the  duties  of  the  referee  as  fixed  bv 
the  bankrupt  act  and  was  valuable  to  the  estate,  promoting  the 
success  and  accuracv  of  the  financial  conduct  of  the  estate  as 
a  going  concern,  for  a  period  of  between  eighteen  and  nine- 
teen weeks. 

Although  the  bankrupt  act,  section  72,  doe5  not  allow  the 
referee  to  receive  any  further  compensation  for  his  services 
than  as  expressly  authorized  in  the  act,  yet  it  has  been  the 
practice  to  allow  compensation  for  services  in  the  nature  of 
master's  services  outside  of  the  duties  of  the  referee. 

Fellows  V.  Freudenthal  4  Am.  B.  R  490:  102  Fed.  Rep.  731. 

In  re  Grossman,  6  Am.  B.  R.  510:  lllFed.  Rep.  507,  and 
other  cases. 

The  petitioner  is  allowed  for  services  as  special  master,  com- 
pensation of  fifty  ($50.00)  dollars. 
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UMEKICHI   NAKA  vs.   THE  AMERICAN   SHIP  WM. 

H.  SMITH. 

May  24,  1906. 

Safe  place  to  work  and  passage  thereto — Duty  of  ship  toward  those 
engaged  to  work  on  board:  It  is  the  duty  of  a  ship  to  provide  a  safe  place 
to  work  and  a  safe  passage  thereto  for  those  engaged  to  perform  work  on 
board. 

Same — While  in  the  hands  of  stevedores:  Ship  not  required  to  keep 
op  such  safe  condition  while  in  the  hands  of  stevedores. 

Assumption  of  risks  by  stevedores — Regular  hatches:  Stevedores  pre- 
sumed to  know  that  the  regular  hatches  are  usually  kept  open  while  a  ship 
is  in  port;  and  this  custom  creates  one  of  the  risks  which  they  assume  in  en- 
gaging to  work  on  board  of  such  vessels. 

Same — Trimming  hatches:  The  foregoing  rule  does  not  apply  to  trim- 
ming hatches,  which  are  without  coamings  and  are  usually  situated  away 
from  the  middle  line  of  the  vessel. 

Same — Bisks  caused  by  employer's  negligence:  Risks  arising  out  of 
the  negligence  of  the  master  are  not  those  ordinarily  incident  to  the  employ- 
ment and  are  not,  therefore,  assumed  by  the  servant  (Bunker  Hill  etc.  Co. 
r.  Jones,  130  Fed.  Rep.  813,  818-819),  unless  the  servant  becomes  cognizant 
of  them  and  continues  his  service  without  objection  (Chocktaw  etc.  B.  B.  Co. 
t.  McDade,  191  U.  S.  64,  68). 

Ship's  liability  for  master's  negligence:  A  ship  is  liable  for  negligence 
to  ft  stevedore  where  such  stevedore  was  engaged  with  others  to  go  aboard 
and  trim  ballast,  and  a  trimming  hatch  in  the  between  deck  in  a  dimly 
lighted  passage-way  from  the  point  of  ingress  at  the  fore  hatch  toward  the 
place  where  the  work  was  to  be  done,  was  left  uncovered  by  the  master, 
and  the  stevedore  in  proceeding  to  the  place  of  work  fell  into  the  same 
receiving  injuries. 

Contributory  negligence:  A  stevedore  who  has  within  a  short  time 
worked  on  board  a  ship  and  become  acquainted  with  the  location  of  certain 
trimming  hatches,  who  goes  aboard  in  the  employment  of  a  stevedore  firm 
to  trim  ballast,  and  hastens  into  and  along  a  dim  passage  way  between 
deck  leading  to  the  place  where  the  work  is  to  be  done,  without  waiting 
for  instructions  from  his  foreman  and  without  waiting  for  his  eyes  to  be- 
come used  to  the  dimness,  and  falls  through  one  of  such  trimming  hatches 
in  such  passage,  receiving  injuries,  is  guilty  of  contributory  negligence. 

Damages  for  injuries  resulting  from  master's  negligence  as  affected  by 
contributory  negligence  of  libelant:  Damages  assessed  against  a  ship  for 
injuries  mainly  resulting  from  negligence  of  tho  master  and  partly  from 
contributory  negligence  on  the  part  of  the  libelant,  diminished  one-third. 
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In  Adiniralty:  Libel  hi  rem  for  damages  for  personal  in- 
juries. 

/.  J,  Dunne  and  E.  A,  Douthitt,  Proctors  for  Libelant. 
A.  G.  M.  Robertson,  Proctor  for  Libellee. 

Dole,  J.  The  undisputed  facts  shown  by  the  pleadings  and 
evidence  in  this  case  are  substantially  as  follows: 

Libelant  was  a  stevedore  working  under  an  employer  who 
was  under  an  engagement  with  the  ship.  The  first  work  upon 
which  these  men  were  employed  was  discharging  coal  from  the 
lower  hold.  The  ship  was  constructed  with  two  decks.  This 
coal  was  laden  in  the  lower  hold  and  partly  on  the  lower  deck. 
The  lower  deck  contained  beside  the  regular  hatches,  which 
were  throe  in  number,  small  apertures  between  the  middle  line 
of  the  ship  and  the  side,  a  little  nearer  to  the  middle  line  than 
the  side,  known  as  trimming  hatches.  These  were  holes  about 
three  feet  square  without  coamings,  and  so  arranged  that  when 
closed  the  covering  was  flush  with  the  deck.  These  were  open 
when  the  coal  was  being  discharged.  Afterwards  the  libelant 
with  other  stevedores  was  engaged  with  his  employer  in  loading 
ballast  on  to  the  vessel  and  in  this  work  they  were  locatotl  upon 
the  wharf  filling  tubs  with  ballast  which  were  hoisted  on  board 
by  a  donkey  engine  and  discharged  into  the  main  and  after 
hatches,  finishing  on  a  Saturday  afternoon.  On  Monday  morn- 
ing, upon  reporting  at  the  ofiice,  they  were  told  there  was  no 
work  for  that  day,  but  soon  after  they  were  engaged  to  stow 
the  ballast  which  had  'been  taken  on  board,  and  went  to  the 
ship  in  the  morning,  reaching  there  about  seven  o'clock.  Dur- 
ing the  interval  between  finishing  work  on  Saturday  and  begin- 
ning work  on  ilonday,  the  vessel  had  been  moved  into  the  har- 
bor and  ancliored  there  preparatory  to  being  put  in  order  for 
the  voyage,  by  having  the  ballast  stowed  and  fumigation  per- 
formed. Upon  going  aboard,  under  the  instructions  of  some- 
one on  board  who  appeared  to  have  authority,  the  libelant 
started  down  the  fore  .hatch  to  the  lower  deck  and  proceeding 
along  the  lower  deck  toward  the  main  hatch,  fell  through  one 
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of  the  said  trimming  hatches  which  was  open,  receiving  in- 
juries which  caused  a  fracture  of  his  left  thigh  for  which  dam- 
age this  suit  was  brought  claiming  damages  of  $10,000  on  a 
charge  of  negligence  against  the  ship. 

The  issue  in  the  case  is  the  question  whether  the  ship  was 
negligent  in  leaving  the  trimming  hatch  uncovered  and  failing 
to  notify  the  libelant  of  such  fact  and  in  not  lighting  the 
passage-way  from  the  fore  hatch  along  the  lower  deck  to  the 
main  hatch ;  also  a  question  of  fact  as  to  the  condition  of  such 
passage-way  in  relation  to  the  amount  of  light  there  at  the  time 
of  the  accident,  the  witnesses  for  the  libelant  generally  testi- 
fying that  it  was  quite  dark,  so  much  so  that  the  trimming 
hatch  in  question  was  not  visible  from  the  foot  of  the  ladder 
from  the  fore  hatch  to  the  'tween  deck,  the  witnesses  of  the 
libellee  testifying  to  a  greater  degree  of  light.  The  testimony 
of  all  the  witnesses  on  this  point,  except  that  of  Edward  Jenett, 
substantially  agrees  that  the  passage-way  was  so  dark  that  one 
had  to  wait  at  the  bottom  of  the  ladder  before  going  on  until 
his  eves  became  accustomed  to  the  darkness.  There  is  no  evi- 
dence  that  the  passage-way  was  artificially  lighted.  Under 
such  conditions  anyone  going  down  into  the  between  decks  and 
immediately  passing  along  would  be  likely  to  step  into  the 
trimming  hatch  from  inability  to  see  it. 

The  libellee  contends  that  inasmuch  as  the  libelant  with  his 
associates  was  at  work  in  the  vessel  some  days  beforehand  dis- 
charging coal  and  knowing  about  these  trimming  hatches,  and 
the  evidence  showing  that  they  were  open  at  such  time,  the  coal 
extending  up  through  them,  that  libelant  was  duly  informed 
of  the  locality  of  such  hatch  so  that  his  accident  was  due  to  his 
own  negligence.  This  would  probably  be  the  case  under  the 
authorities,  if  the  accident  had  happened  during  the  continu- 
ation of  the  work  of  the  stevedores  in  the  ship,  as  under  such 
circumstances  the  condition  of  the  hatch  would  have  been  di- 
m?tlv  due  to  their  own  acts  and  the  libelant  would  have  been 
sufficiently  informed  upon  being  present  the  day  before  of  its 
probable  condition  as  to  being  open  the  day  after,  but  as  libel- 
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ant  and  his  associates  after  the  work  of  discharging  coal,  were 
engaged  in  loading  ballast  on  the  ship  doing  their  work  on  the 
wharf,  filling  tubs  with  ballast  which  were  hoisted  on  board, 
and,  for  a  time,  in  doing  stevedore  work  on  another  ship,  the 
whole  occupying  Thursday,  Friday  and  Saturday,  during 
which  time  they  did  not  go  on  board  of  the  libellee,  and  two 
days  afterward  were  re-employcd  to  stow  the  ballast  which  had 
been  taken  on  board  the  libellee,  the  contention  of  the  libellee 
loses  its  force,  because  in  the  interim  the  ship  was  in  the  pos- 
session and  control  of  the  master  and  crew  and  the  condition 
of  the  hatch  on  the  morning  of  the  accident  was  not  due  to 
libelant  and  his  associates  nor  was  the  libelant  informed  bv 
anyone  belonging  to  the  ship,  that  it  was  uncovered  on  that 
morning. 

It  is  an  established  rule  that  a  ^S'cssel  complies  with  its  full 
duty  to  the  stevedores  when  it  has  furnished  a  reasonably  safe 
place  in  which  to  work,  and  an  unobstnicted  passage  thereto, 
suitably  lighted."  The  Saranac,  132  Fed.  Rep.  936;  Fitz- 
gerald V.  Conn,  R.  P.  Co,,  155  !Mass.  155,  157. 

The  case  of  The  Gladiolus,  21  Fed.  Rep.  417,  cited  by  libel- 
lee's  counsel,  illustrates  this  point.  The  ship  employed  a  steve- 
dore firm  to  prepare  the  ship  for  cargo  and  to  stow  cargo.  The 
firm  put  a  gang  on  board  who  cleared  away  coal  from  a  certain 
part  of  the  ship.  The  next  day  the  firm  put  a  different  gang 
aboard  to  load  and  one  of  them  went  through  an  open  sliding 
door  between  decks  and  stepped  into  an  open  hatch.  The 
hatches  and  doors  were  as  they  were  left  by  the  stevedore  gang 
of  the  dav  before,  which  was  the  same  condition  in  which  the 
first  gang  found  them.  The  ship  being  under  the  control  of 
the  stevedore  firm  the  day  before  the  accident,  the  negligence, 
if  any,  was  its  negligence  and  not  that  of  the  ship,  the  impli- 
cation being  that  if  such  accident  had  happened  at  the  begin- 
ning of  the  work  by  the  stevedores  with  the  conditions  as  left 
by  the  ship,  the  ship  would  have  been  liable,  except  that  the 
court  decided  that  the  injured  man  was  himself  negligent  in 
entering  between  decks,  where  an  open  hatch  was,  without  a 
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light  if  a  light  was  necessary.  In  other  words,  the  ship  was 
bound  to  be  delivered  to  the  stevedores  in  a  safe  condition  for 
the  work  assigned  them,  with  safe  passage  to  such  work,  but 
the  ship  was  not  responsible  for  keeping  up  such  condition  while 
the  ship  was  in  the  hands  of  the  stevedores.  As  to  the  negli- 
gence of  the  libelant  in  that  case,  the  circumstances  were  dif- 
ferent from  those  applying  to  this  case.  The  hatch  through 
which  he  fell  was  a  common  between  deck  hatch-way  which  is 
usually  left  open  while  a  vessel  is  lying  in  port,  such  practice 
being  known  to  sailors  and  to  men  doing  stevedore  work,  or  at 
any  rate,  they  have  full  opportunity  of  knowing  of  such  cus- 
tom. Under  those  circumstances  it  was  not  presumptive  evi- 
dence of  negligence  on  the  part  of  the  ship. 

This  reference  to  the  distinction  between  an  ordinary  hatch 
and  a  hatch  described  as  a  trimming  hatch  in  this  case,  has 
Wn  largely  commented  on  by  the  courts  and  the  rule  has  been 
established  that  there  is  no  negligence  on  the  part  of  the  ship 
in  leaving  its  regular  hatches  open  while  the  ship  is  in  port, 
and  that  all  accustomed  to  work  on  the  ship  are  presumed  to 
know  of  this  custom.  A  number  of  authorities  cited  by  the 
libollee  apply  to  such  circumstances,  that  is  to  accidents  hap- 
pening by  men  falling  into  the  regular  hatches,  and  I  do  not 
consider  that  those  cases  apply  to  this  case,  the  customary  un- 
covered condition  of  such  hatches  being  one  of  the  risks  that 
one  engaged  to  work  on  board  as  a  stevedore  assumes. 

Another  point  in  relation  to  this  attitude  of  the  courts  is  the 
fact  that  regular  hatches  are  all  provided  with  coamings  which 
consist  of  raised  planking  around  the  edge  of  the  hatch,  which 
in  darkness  furnish  some  warning  to  persons  working  around 
them,  whereas  a  trimming  hatch  has  no  raised  edge  whatever. 

Tlie  case  of  The  Guillermo,  20  Fed.  Rep.  921,  922,  appears 
to  apply  to  the  present  case. 

*'  The  libelant  went  upon  the  ship  lawfully  and  in  discharge 
of  his  duties.  The  open  hatch  was  not  in  the  situation  of  tlie 
ordinary  open  hatches  for  a  discharge  of  cargo,  such  as  may  be 
expected  to  remain  open  in  port,  and  which  persons  going  upon 
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the  ship  must  avoid  at  their  peril.  This  hatch  was  in  a  com- 
paratively narrow  passage-way,  along  the  side  of  the  ship.  To 
leave  it  open  in  a  covered  passage-way,  which  was  perfectly 
dark,  I  must  hold  negligence  in  respect  to  the  libelant,  whose 
duties  called  him  there." 

In  the  case  before  the  court,  the  hatch  in  question  was  in  a 
passage-way  along  the  side  of  the  ship  and  was  left  open  by 
the  ship  whose  duty  it  was  to  prepare  a  safe  place  to  work  in 
and  a  safe  passage  thereto,  and  although  the  passage-way  was 
not  perfectly  dark,  yet  it  was  so  dark  that  one  coming  in  from 
the  light  could  not  see  without  waiting  to  become  accustomed 
to  the  comparative  darkness.  The  libelant  was  lawfully  on 
board ;  he  wont  down  to  the  lower  deck  by  the  obvious  entrance 
thereto,  there  being  no  evidence  that  it  was  the  wrong  entrance 
or  that  there  was  any  other  to  be  used  by  the  stevedores  on  that 
occasion.  Although  one  entering  "into  a  contract  of  hiring  as- 
sumes all  the  risks  and  hazards  ordinarily  incident  to  the  em- 
ployment, and  liable  to  arise  from  the  defects  which  are  patent 
and  obvious  to  a  person  of  his  experience  and  understanding,  it 
is  equally  true  that  risks  arising  out  of  the  negligence  of  the 
master  are  not  those  ordinarily  incident  to  the  employment 
and  are  not,  therefore,  assumed  by  the  servant."  Bunker  Hill, 
etc.,  Co.  V.  Jones,  130  Fed.  Rep.  813,  818-819.  When  one  ''ex- 
pressly or  by  implication,  invites  others  to  come  upon  his 
premises,  whether  for  business  or  for  any  other  purpose,  it  is 
his  duty  to  be  reasonablv  sure  that  he  is  not  inviting  them  into 
danger,  and  to  that  end  he  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably  safe  for  the  visit.'^ 
Cooley  on  Torts,  605;  Brezee  v.  Powers,  80  Mich.  172,  177. 

"  It  is  well  settled  that  the  owaiers  of  a  ship  are  liable  for 
injuries  to  persons  not  notified  nor  warned,  and  who  are  law- 
fully aboard  the  ship,  when  such  injuries  are  caused  by,  or  di- 
rectly result  through,  negligence  in  the  construction  of  the  ship, 
the  lack  of  safe  appliances,  or  from  the  failure  to  take  reason- 
able precautions  for  the  safetv  of  such  persons."  West  India,, 
etc.,  Co.  V.  Wctbel,  113  Fed/Rep.  169,  171;  The  Thyra,  114 
Id.  978. 
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•There  is  somo  conflict  in  the  decisions;  for  instance  in  the 
last  mentioned  case  the  court  says,  ^'The  rule  is  well  establish- 
ed that  a  vessel  in  charge  of  charterers,  stevedores,  or  other  con- 
tractors is  not  liable  to  the  employes  of  such  persons  for  in- 
juries, unless  the  vessel  has  relation  by  contract  to  the  injured 
person,  or  owes  him  a  duty  arising  out  of  the  fact  that  it  is 
being  navigated."  From  my  reading  of  the  authorities  the 
rule  recc^izes  the  liability  to  stevedores  and  their  employes 
but  not  to  charterers  and  their  employes,  and  only  to  steve- 
dores when  the  condition  which  causes  the  accident  is  due  to 
the  neglect  of  the  ship  and  not  of  the  stevedores  themselves. 
The  same  case  I  think  approaches  the  above  rule  in  applying 
the  rule  of  liability  ''to  all  cases  where  the  injured  person  is 
engaged  in  some  work  that  requires  his  presence  where  he  is  at 
the  time,  and  the  injury  results  from  the  neglect  of  some  mari- 
time duty  on  the  part  of  the  officers  or  crew,  such  as  a  duty 
necessary  to  be  performed  to  enable  the  ship  to  receive  her 
cargo." 

Counsel  for  libellee  contends  that  libelant  received  the  in- 
jury complained  of  by  his  own  negligence  or,  if  not  wholly  by 
his  own  negligence,  it  was  due  in  part  to  that,  from  the  fact 
that  he,  having  worked  on  the  ship  before,  was  acquainted  with 
the  fact  and  the  location  of  the  trimming  hatches  and  was  there- 
by warned  that  they  were  there  and  should  have  exercised  pre- 
cautions in  regard  to  them. 

Although  he  had  undoubtedly  the  right  to  expect  that  the 
master  had  used  due  care  and  precaution  to  protect  the  em- 
ployes from  danger,  and  to  take  it  for  granted  that  the  hatch 
in  question  would  be  closed,  yet  I  recognize  some  force  in  the 
contention  of  libellee's  counsel,  particularly  under  the  author- 
ity of  The  Gladiolus,  supra,  cited  by  him,  in  which  the  injured 
man  was  held  n^ligent  in  entering  between  decks  where  an 
open  hatch  was  located,  without  a  light,  if  a  light  was  neces- 
sary. The  libelant  testified  that  he  was  told  that  the  ship  was 
to  go  to  sea  at  three  o'clock  on  the  day  of  the  accident,  and  as 
generally  everything  is  made  fast  and  tight  when  ships  go  to 
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sea,  he  never  dreamt  that  the  holes  would  be  open.  Also  tl^^t 
one  of  the  ship's  officers  told  him  to  go  down  below  and  work 
and  so  he  took  it  for  granted  that  everything  was  all  right  be- 
low. His  information  about  the  ship's  going  to  sea  that  day 
is  not  connected  with  the  ship's  officers  or  agents;  nor  is  it 
clear  that  the  person  who  told  him  to  go  below  had  any  au- 
thority or  represented  the  ship ;  but  he,  anxious  to  begin  work, 
hastened  below  without  waiting  for  the  orders  or  instructions 
of  his  foreman.  I  do  not  attach  any  value  to  the  foreman's 
testimony  that  he  told  the  men  to  wait  until  he  got  a  light,  as 
their  testimony  is  that  they  did  not  hear  any  such  remark,  but 
it  was  not  required  of  him  to  lead  the  way  to  the  hold;  yet 
the  libelant's  hastening  through  the  dark  passage  without  wait- 
ing for  his  eyes  to  become  used  to  the  light,  though  negligence 
in  him  was  only  contributory  negligence,  the  negligence  of  the 
master  in  leaving  the  hatch  uncovered,  a  veritable  man  trap, 
without  lighting  the  passage  or  notifying  libelant  of  the  un- 
covered hatch,  being  the  main  cause  of  the  accident. 

The  ship  is  liable  in  damages,  but  in  consequence  of  the  con- 
tributory negligence  on  the  part  of  the  libelant,  the  damages 
may  be  lessened  on  account  thereof.  As  to  the  damages,  the 
testimony  shows  that  at  the  time  of  the  taking  of  the  testimony, 
libelant  had  been  two  months  and  four  days  laid  up  at  the 
hospital ;  that  for  the  first  four  weeks  he  was  under  an  exten- 
sion operation  with  his  leg  in  plaster  of  Paris;  after  that  his 
leg  was  in  splints;  and  that  he  had  suffered  intense  pain 
with  sleeplessness  during  the  greater  part  of  this  period;  that 
he  would  not  be  well  enough  to  work  again  for  three  or  four 
months.  I  will  take  the  longer  time  stated,  four  months,  which 
I  think  is  rather  earlier  than  he  will  be  able  to  work  in  the 
same  condition  as  he  was  in  before  the  accident.  This  makes 
a  loss  of  wages  for  six  months  and  four  days.  His  wages  were 
averaged  according  to  his  own  statement  at  $40  a  month,  mak- 
ing a  loss  of  wages  of  $245.33.  There  is  no  evidence  as  to  the 
expense  of  the  surgical  treatment.  As  to  his  damages  for  the 
suffering,  mental  and  physical,  he  went  through,  I  feel  that 
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$1,000  is  a  reasonable  estimate, — certainly  no  one  would  be 
willing  to  go  through  such  suffering  and  distress  for  $1,000, — 
making  a  total  of  $1,245.33.  Deducting  one-third  of  this 
amount  on  account  of  libelant's  contributory  negligence  we  ar- 
rive at  the  sum  of  $830.22. 
I  will  sign  a  decree  in  favor  of  libelant  for  $830  and  costs. 


THE  UNITED  STATES  OF  AMERICA  vs.  WONG 

KOCK  YII,  et  al 

June  9,  1906. 

Statutes  prohibiting  and  regulating  Chinese  immigration  applied  hy  a 
iubsequent  statute  to  Chinese  immigration  from  island  territory  to  mainland 
territory  of  the  United  States — Construction  of  such  subsequent   statute: 

Certain  statutes  prohibiting  and  regulating  tbe  immigration  of  Chinese 
persons  to  the  United  States  and  their  residence  therein  were  *' re-enacted, 
extended  and  continued"  subject  to  treaty  stipulations,  by  a  subsequent 
statute,  which  provided  that  such  re-enacted  laws  shall  apply  to  the  island 
territory  of  the  United  States  **and  prohibit  the  immigration  of  Chinese 
laborers,  not  citizens  of  the  United  States  from  any  island  territory  to  the 
mainland  territory  of  the  United  States.''  Held,  that  such  re-enacted 
statutes  as  make  the  aiding  and  abetting  of  the  landing  in  the  United 
States  of  a  C^hinese  person  not  lawfully  entitled  to  enter  therein,  a  mis- 
demeanor, are  so  far  amended  in  their  application  to  island  territory,  by 
such  re-enacting  statute  as  to  make  the  aiding  and  abetting  of  the  landing 
on  the  mainland  territory  of  the  United  States  of  a  Chinese  person  not  law- 
fully entitled  to  enter  therein  from  such  island  territory,  a  misdemeanor 
also. 

Criminal  Law:     Demurrer  to  indictment  for  conspiracy. 

Robert  W.  Breckons,  U.  S.  District  Attorney,  for  Plaintiff. 
Atlcinson,  Judd  &  Mott-Smith,  Attorneys  for  Defendants. 

Dole,  J.  The  point  of  the  demurrer  relied  upon  is  as 
follows : 

"  The  facts  stated  in  said  indictment  do  not  constitute  a 
crime." 
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This  is  an  indictment  for  conspiracy  charging  that  the  de- 
fendants conspired  with  other  persons  to  the  grand  jurors  un- 
known to  feloniously  aid  and  abet  the  landing  in  the  State  of 
California  in  the  United  States,  from  some  vessel  from  the 
Territory  of  Hawaii,  of  a  certain  Chinese  laborer,  a  subject  of 
the  Empire  of  China,  who  was  not  a  member  of  the  class  of 
Chinese  persons  permitted  by  the  laws  of  the  United  States  to 
proceed  from  the  Territory  of  Hawaii  to  the  said  State  of 
California- 

The  act  of  April  20,  1902  (32  Stat.  L.,  part  1,  chap.  641, 
p.  176),  by  its  first  section,  re-enacts  all  laws  then  "in  force  pro- 
hibiting and  regulating  the  coming  of  Chinese  persons,  and 
persons  of  Chinese  descent,  into  the  United  States,  and  the 
residence  of  such  persons  therein" ;  and  also  certain  sections 
of  "An  act  to  prohibit  the  coming  of  Chinese  laborers  into  the 
United  States,"  approved  September  13,  1888  (25  Stat  L., 
chap.  1015,  p.  467),  which  act  was  made  subject,  in  part  at 
least,  to  the  ratification  of  the  pending  Cliinese  treaty  which, 
however,  was  never  ratified.  The  said  section  further  provides 
that  such  re-enacted  laws  shall  "apply  to  the  island  territory 
under  the  jurisdiction  of  the  United  States,  and  prohibit  the 
immigration  of  Chinese  laborers,  not  citizens  of  the  United 
States,  from  such  island  territory  to  the  mainland  territory  of 
the  United  States,  whether  in  such  island  territorv  at  the  time 
of  cession  or  not." 

Section  11  of  "An  act  to  amend  an  act  entitled  ^An  act  to 
execute  certain  treaty  stipulations  relating  to  Chinese'  ap- 
proved May  6,  1882"  (22  Stat.  L.,  chap.  126,  p.  58),  ap- 
proved July  5,  1884  (23  Stat.  L.,  chap.  220,  p.  117),  pro- 
vides as  follows: 

"  That  any  person  who  shall  knowingly  bring  into  or  cause 
to  be  brought  into  the  United  States  by  land,  or  who  shall  aid 
Or  abet  the  same,  or  aid  or  abet  the  landing  in  the  United 
States  from  any  vessel,  of  any  Cliinese  person  not  lawfully  en- 
titled to  enter  the  United  States,  shall  be  deemed  guilty  of  a 
misdemeanor." 
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Counsel  for  the  defendants  contend  that  whereas  the  joint 
resolution  of  annexation  (30  Stat.  L.,  p.  750)  merely  pro- 
hibits any  Chinese  from  entering  the  United  States  from  Ha- 
waii, and  the  organic  act  (31  Stat.  L.,  chap.  339,  p.  141) 
prohibits  the  immigration  of  Chinese  laborers  into  the  United 
States  and  the  Hawaiian  Islands,  and  the  said  act  of  April 
29,  1902,  appears  to  be  the  re-enactment  of  such  provisions,  it 
must  be  taken  as  a  mere  prohibition  without  creating  an  of- 
fense against  the  United  States,  and  therefore  the  charge  of 
conspiracy  does  not  lie.  He  further  contends  that  there  is  no 
specific  amendment  to  section  11  of  the  act  of  July  5,  1884, 
above  cited  and  therefore  that  such  section  is  solely  applicable 
to  persons  seeking  to  enter  the  United  States,  including  its  in- 
sular possessions,  from  a  foreign  country  and  does  not  apply 
to  a  person  seeking  to  enter  the  mainland  from  the  Territory 
of  Hawaii. 

If  the  provision  of  the  act  of  April  29,  1902,  **and  said 
laws  shall  also  apply  to  the  island  territory  under  the  jurisdic- 
tion of  the  United  States,"  went  no  further,  the  contention 
that  such  act  merely  extended  the  statutes,  against  the  entry 
of  Chinese  from  foreign  countries  to  the  United  States,  to  the 
insular  possessions,  would  have  great  force;  but  the  additional 
words,  "and  prohibit  the  immigration  of  Chinese  laborers,  not 
citizens  of  the  United  States  from  such  island  territory  to  the 
mainland  territory  of  the  United  States,''  certainly  show  an 
intention  on  the  part  of  Congress  to  prevent  such  immigration. 
The  prohibition  of  such  immigration  is  to  be  enforced  by  ap- 
plying the  provisions  of  the  re-enacted  laws  to  the  insular  pos- 
sessions. Section  11  of  the  act  of  July  5,  1884,  provides  that 
any  person  who  shall  "aid  or  abet  the  landing  in  the  United 
States  from  any  vessel,  of  any  Chinese  person  not  lawfully 
entitled  to  enter  the  United  States,  shall  be  deemed  guilty  of 
a  misdemeanor,"  etc.  This  is  one  of  the  statutes  which  is  made 
to  apply  to  island  territory  and  to  prohibit  the  immigration  re- 
ferred to.  Has  not  Congress  thus  clearly  enacted  that  any  per- 
son who  shall  aid  or  abet  the  landing  on  the  mainland  territory 
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of  the  United  States  from  any  vessel  of  any  Chinese  person  of 
the  class  referred  to,  from  the  insular  possessions  of  the  United 
States,  shall  be  guilty  of  a  misdemeanor?  And  is  not  such 
section  constructively  amended  to  that  extent  in  its  application 
to  such  insular  possessions? 

"  To  arrive  at  the  real  meaning,  it  is  always  necessary  to 
take  a  broad,  general  view  of  the  Act,  so  as  to  get  an  exact  con- 
ception of  its  aim,  scope  and  object."  Endlich,  Interpretation 
of  Statutes^  sec.  27. 

The  demurrer  is  overruled. 


HUGO  NORDICK  vs.  THE  AMERICAN  SHIP  MAXGA 

REVA. 

June  12,  1906. 

Money  tendered  and  paid  into  court  by  libellee : 

When  judgment  is  rendered  libellee  for  a  further  sum  with  costs,  any 
balance  of  such  deposit  remaining  in  court  is  liable  for  such  costs. 

In  Admiralty:     Motion  for  withdrawal  of  deposit. 

Geo\  A.  Davis,  Proctor  for  Libelant. 

Kinney,  McClanahan  &  Derby,  Proctors  for  Libellee. 

Dole,  J.  In  this  case  the  libelant  was  disrated  soon  after 
leaving  port.  lie  claimed  such  wages  as  he  would  have  been 
entitled  to  if  he  had  not  been  disrated.  The  amount  which  he 
was  entitled  to  under  the  deduction  of  his  wages  by  the  disrat- 
ing was  not  disputed  and  made  no  issue  in  the  case,  although 
he  had  not  collected  it.  This  amount  w^as  paid  into  court  by 
the  libellee  before  trial,  although  some  evidence  had  been  pre- 
viously taken  for  the  convenience  of  the  libelant.  The  court 
dismissed  the  case  for  such  extra  wages  and  awarded  costs  to 
the  libellee;  thereupon,  coimsel  for  libelant  moved  for. an  order 
to  allow  libelant  to  withdraw  such  deposit,  he  having  already 
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been  allowed  to  withdraw  a  portion  of  it  for  his  living  ex- 
penses. 

Rule  38  of  the  United  States  District  Courts  rules  in  ad- 
miralty is  as  follows: 

"  The  libelant  may  at  any  time  on  notice  take  order  for  the 
withdrawal  of  so  much  of  the  tender  or  amount  deposited  as 
the  court  may  allow,  without  prejudice  to  his  subsequent  liti- 
gation for  a  larger  amount,  leaving  in  the  registry  a  sum  suffi- 
cient to  cover  the  defendant's  costs,  in  case  the  amount  de- 
posited should  be  held  in  this  court,  or  in  any  Appellate  Court, 
to  be  sufficient  to  meet  the  libelant's  demand." 

In  Califamo  v.  MacAndreivs,  et  al,,  51  Fed.  Rep.  300, 
301-302,  the  court  said  on  this  question : 

"As  the  libelant  is  entitled,  in  any  event,  to  the  benefit  of 
the  whole  deposit,  neither  party  can  be  benefited  by,  or  have 
any  interest  in,  the  detention  of  the  fund  in  the  registry  dur- 
ing the  subsequent  litigation,  beyond  what  is  necessary  for  a 
reasonable  indemnity  against  future  costs.  It  is  but  just, 
however,  that  the  respondent,  who  has  paid  his  money  into 
eourt,  should  not  be  required,  in  case  of  his  ultimate  success, 
after  appeal  it  may  be,  to  look  to  the  security  of  the  libelant's 
bond  alone  for  the  considerable  amount  of  costs  which  in  that 
case  would  accrue  in  his  favor.  Complete  equity  will  be  done, 
and  the  interests  of  both  parties  subserved,  if  a  sufficient  sum 
be  reserved  to  cover  all  such  prospective  costs,  and  the  residue 
of  the  fund  be  at  once  paid  over  to  the  libelant." 

See  also  Dillenbeck  v,  Rossend  Castle,  30  Id.  462,  ^464. 

Under  these  authorities,  it  is  clear  that  money  so  deposited 
in  court  by  the  libellee  as  a  tender,  although  belonging  in  this 
case  to  the  libelant,  yet  is  subject  to  the  further  order  of  the 
court  as  to  possible  costs  awarded  against  the  libelant. 

Thj  motion  is  therefore  overruled. 
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EGBERT  H.  CUETIS  vs.  THE  AMERICAN  BAEK 

DIEIGO. 

June  16,  1906. 

Admiralty  Bute  16:  This  rule  applies  to  a  libel  for  assault  aud  bat- 
tery within  the  jurisdiction  of  an  admiralty  court,  when  the  treatment  com- 
plained of  is  limited  to  a  single  occasion  and  is  without  the  knowledge  of 
the  master,  and  such  a  suit  must  be  in  personam y  even  though  it  be  brought 
for  breach  of  the  implied  contract  to  treat  the  libelant  humanely  as  an 
articled  seaman.  But  where  there  is  a  continued  course  of  ill  treatment 
known  to  and  tolerated  by  the  master,  the  rule  does  not  apply  and  libels 
for  damages  therefor  may  be  brought  in  rem. 

Liability  of  ship  for  master *s  negligence  in  engaging  a  mate  of  known 
trutal  disposition,  wlw  afterwards  assaults  a  seaman  of  such  ship:  Whether 
a  ship  may  be  held  liable  for  assault  and  battery  on  a  seaman,  where  the 
master  hires  a  mate,  knowing  that  he  has  a  brutal  disposition,  who  subse- 
quently assaults  and  beats  the  seaman, — quaere. 

In  Admiralty :     Exceptions  to  libel  in  rem, 

Geo,  A.  Davis,  Proctor  for  Libelant. 
Holmes  &  Stanley,  Proctors  for  Libellee. 

Dole,  J.  The  libel  in  this  case  is  in  rem  against  the  libellee 
for  an  assault  and  battery  upon  the  libelant  by  the  second  mate 
of  the  libellee  while  the  ship  was  lying  in  the  port  of  Ilono- 
luhi,  Territory  of  Hawaii.  The  grounds  of  the  exceptions  are 
as  follows: 

"1.  That  the  allegations  in  the  said  libel  contained  do  not 
disclose  any  admiralty  or  maritime  claim  or  lien  upon  the  said 
bark  whereupon  an  attachment  should  be  founded ;  and 

2.  That  the  court  has  no  jurisdiction  in  the  premises  on 
the  ground  that  the  claim  set  forth  in  the  libel  can  not  be  liti- 
gated in  a  suit  in  rem,  such  suit  being  barred  by  admiralty 
rule  IS^o.  16." 

Admiralty  rule  16  is  as  follows:  "In  all  suits  for  an  as- 
sault  or  beating  on  the  high  seas  or  elsewhere  within  the  Ad- 
miralty jurisdiction,  the  suit  shall  be  in  personam  only." 
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The  admiralty  rules  are  established  as  rules  of  practice 
for  the  courts  of  the  United  States  in  admiralty  and  maritime 
jurisdiction  in  pursuance  of  an  act  of  Congress.  If  this  rule 
appHes  to  this  complaint,  the  court  is  bound  by  it. 

The  libelant  complains  that  such  assault  and  battery  was  a 
violation  of  his  contract  with  the  libellee  and  the  duty  cast  on 
the  owners  thereof  and  the  master  and  officers  to  treat  libelant 
humanely  while  upon  said  vessel  as  an  articled  seaman.  Coun- 
set  for  the  libelant,  referring  to  admiralty  rule  16,  cites  from 
Benedict's  Admiralty,  third  edition,  page  175,  which,  in  re- 
ferring to  the  rule  providing  that  all  suits  for  assault  and  bat- 
tery or  beating  must  bo  in  personam  only,  uses  the  following 
language : 

"  This  is  undoubtedly  true,  where  the  action  is  technically 
for  the  assault  and  battery,  as  a  mere  tort ;  but  it  would  seem, 
on  principle,  that  if  the  action  be  brought  on  the  contract,  as 
for  not  carrying  a  passenger  safely  and  without  injury,  or  for 
not  treating  with  proper  kindness  a  passenger  or  seaman,  an 
assault  or  beating  being  the  gravamen  of  the  breach,  the  suit 
may  be  in  rem  against  the  vessel." 

Although  this  expression  by  Benedict  is  plausible  and  ap- 
pears reasonable,  to  my  mind  it  is  not  sufficient  to  remove  a 
complaint  for  assault  and  battery  from  the  rule,  for  the  as- 
sault is  the  whole  complaint  and  calling  it  a  violation  of  a  con- 
tract does  not  essentially  change  the  character  of  the  case  ex- 
cept to  make  it  a  suit  for  damages  for  a  breach  of  contract  in- 
stead of  a  suit  for  damages  for  a  tort.  I  find  no  cases  which 
support  this  citation  from  Benedict,  except  under  circumstances 
where  there  is  a  continued  course  of  ill  treatment  known  to 
and  tolerated  by  the  master,  which  is  not  the  fact  as  alleged  in 
this  case. 

If  such  a  course  of  treatment  is  not  within  the  IGth  ad- 
miraltv  rule,  it  is  because  it  is  distinctivelv  a  breach  of  the 
implied  contract  to  protect  the  crew  from  violence,  being  a 
oours:>  of  conduct  toward  a  seaman  which  is  within  the  power 
of  the  master,  the  representative  of  the  owners,  to  prevent. 
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But  where  a  single  assault  takes  place,  not  in  the  presence  of 
the  master,  which  he  had  no  opportunity  of  preventing,  there 
seems  no  ground  for  the  contention  that  rule  16  does  not  ap- 
ply, even  though  it  is  nominally  brought  for  violation  of  con- 
tract instead  of  in  tort,  unless  it  could  be  held  that  the  ship 
was  liable  in  that  the  master  representing  the  owners  was  guilty 
of  negligence  in  providing  a  man  of  a  brutal  disposition  as 
second  mate,  which  proposition  might  bo  tenable  under  an  al- 
legation that  such  disposition  was  known  to  the  master  when 
he  engaged  him. 

Under  the  first  ground  of  the  exceptions  there  is  no  allega- 
tion in  the  libel  that  the  assault  complained  of  was  known  to  the 
master  or  was  in  his  presence. 

Tlie  exceptions  are  allowed  on  both  grounds. 


ALFRED  SODERMAN  vs,  THE  AMERICAN  BARK 

HAWAIIAN  ISLES. 

June  22,  1906. 

Seaman* 8  suit  for  wages  against  ship:  Action  in  rem  begun  against 
a  vessel  for  seaman's  wages  one  day  after  the  same  became  due,  witliout 
allegations  that  the  vessel  had  left  port  without  payment  of  such  wages 
or  that  she  was  about  to  proceed  to  sea  before  the  end  of  ten  days  after 
the  same  were  due.  Held,  under  sections  4546  and  4547  B.  S.  U.  S.,  that 
the  action  was  premature. 

Mate  in  charge  of  the  watch  on  duty — Agency — Negligence — Liabiliiy 
of  owners:  A  mate  in  charge  of  the  watch  on  duty  is  not  thereby  the  rep- 
resentative of  the  owners  in  place  of  the  captain ,  in  matters  in  which  the 
negligence  of  such  an  agent  would  make  the  owners  liable. 

Admiralty  rule  16 — Action  for  breach  of  contract:  This  rule  applies 
to  a  libel  for  assault  and  battery  within  the  jurisdiction  of  an  admiralty 
court,  when  the  treatment  complained  of  is  limited  to  a  single  occ;i9ion 
and  is  without  the  knowledge  of  the  master,  and  such  a  suit  must  be  in 
personam,  even  though  it  is  brought  for  breach  of  the  implied  contract  to 
treat  the  libelant  humanely  as  an  articled  seaman.  But  where  there  is  a 
continued  course  of  ill  treatment  known  to  and  tolerated  by  the  master, 
the  rule  does  not  apply  and  libels  for  damages  therefor  may  be  brought 
in  rem. 
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Negligence  of  master  in  knowingly  engaging  an  officer  with  a  reputa- 
tion for  brutality — Liability  of  owners:  A  master  engaging  a  mate  with  a 
reputation  for  brutality  known  to  the  master,  renders  the  owners  liable 
for  inexcusable  assaults  of  such  mate  on  members  of  the  crewj  but  con- 
tinaing  a  mate  in  the  employ  of  the  ship  who  had  previously  been  convicted 
of  assault  on  the  same  ship  with  the  same  master,  the  circumstances  of 
such  assault  not  being  given  to  the  court,  is  not  such  negligence  on  the  }>art 
of  the  master  as  would  make  the  owners  liable  for  a  second  assault. 

Maintenance  and  cure  of  seaman  injured  in  service  of  vessel — Liability 
of  owners:  Ship  is  liable  for  maintenance  and  cure  of  seaman  injured  in 
its  service,  whether  such  injury  is  due  to  perils  of  the  sea,  negligence  or  ill 
treatment  of  the  master  or  libelant 's  fellow  servants. 

Misjoinder — Amendment — Surplusage :  Not  necessary  to  file  a  new  or 
amended  libel  in  misjoinder  of  claim  of  wages  and  claim  for  damages  for 
assault,  in  libel  in  rem.     Claim  for  damages  may  be  rejected  as  surplusage. 

In  Admiralty,     Exceptions  to  libel. 

Geo.  A,  Davis,  Proctor  for  Libelant. 
Ilolmes  &  Stanley,  Proctors  for  Libellee. 

DoLE^  J.  This  is  a  libel  in  rem  for  breach  of  contract  and 
for  wages.  The  master  of  the  libellee,  Walter  M.  Mallett,  in- 
tervening as  master  and  bailee  on  behalf  of  the  owners  of  the 
said  bark,  filed  his  answer  and  exceptions  in  one  document. 
The  second  cause  of  exception  is  that  so  far  as  the  libel  con- 
tains a  claim  for  w^ages,  it  was  filed  prematurely  and  the  court 
was  without  jurisdiction  to  cause  process  of  attachment  to 
issue  against  the  libellee,  no  showing  having  been  made  in  the 
libel  that  any  dispute  for  wages  had  arisen  between  libelant 
and  the  mast^er  of  the  libellee,  or  that  the  libellee  had  departed 
from  her  port  of  delivery,  to  wit,  Honolulu,  or  that  she  was 
about  to  proceed  to  sea  before  the  end  of  the  ten  days  next  after 
the  date  when  such  wages  became  due. 

This  ground  of  exception  is  made  under  sections  4546  and 
4547  of  the  Revised  Statutes,  the  latter  as  amended  bv  act  of 
Dwomber  21,  1898  (30  Stat.  L.,  chap.  28,  p.  756).  These 
sections  provide  that  in  case  the  wages  of  a  seaman  are  not  paid 
within  ten  days  after  the  time  when  the  same  become  due  ac- 
cording to  law,  or  any  dispute  arises  between  the  master  and 
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the  seaman  touching  the  wages,  the  district  judge  for  the  dis- 
trict where  the  vessel  is  or  in  his  absence,  any  justice  of  the 
peace  or  any  commissioner  of  a  district  court,  may  summon 
the  master  to  appear  and  show  cause  why  process  should  not 
issue  against  the  ship  to  answer  for  the  wages.  In  such  pro- 
ceedings, if  the  master  neglects  to  appear  or  after  appearing 
docs  not  show  that  the  wages  are  paid  or  otherwise  satisfied  or 
forfeited,  and  if  the  matter  in  dispute  is  not  forthwith  settled, 
such  officer  shall  certify  to  the  clerk  of  the  district  court  that 
there  is  sufficient  cause  of  complaint  whereon  to  found  ad- 
miralty process,  whereupon  the  clerk  shall  issue  such  process 
against  the  vessel.  The  statute  provides  for  the  speedy  trial 
of  the  issue  according  to  the  usual  conduct  of  admiralty  courts 
in  such  cases,  and  further  provides  that  "nothing  herein  con- 
tained shall  prevent  any  seaman  from  maintaining  any  action 
at  common  law  for  the  recovery  of  his  wages,  or  having  imme^ 
diate  process  out  of  any  court  having  admiralty  jurisdiction 
wherever  any  vessel  may  be  found,  in  case  she  shall  have  left 
the  port  of  delivery  where  her  voyage  ended  before  payment 
of  the  wages  or  in  case  she  shall  be  about  to  proceed  to  sea  be- 
fore the  end  of  the  ten  days  next  after  the  day  when  such  wages 
are  due  in  accordance  with  section  forty-five  hundred  and 
twentv-nine  of  the  Revised  Statutes." 

The  object  of  this  legislation  appears  to  be  to  provide  a  sim- 
ple and  inexpensive  proceeding  for  ascertaining  whether  the 
sailor  has  a  good  cause  of  action  and  if  so  to  initiate  proceed- 
ings for  the  trial  thereof,  but  providing  for  the  sake  of  pro- 
tection to  the  seaman,  in  case  the  ship  has  left  the  port  or  if 
she  is  about  to  leave  within  ten  days  after  the  seaman's  wages 
are  due  and  payable,  the  right  of  immediate  action  at  common 
law  or  in  admiralty  against  the  ship  for  the  recovery  of  his 
wages. 

According  to  section  4529  of  the  Revised  Statutes,  in  voy- 
ages from  a  port  on  the  Atlantic  to  a  port  on  the  Pacific,  wages 
are  to  be  paid  seamen  "within  twenty-four  hours  after  the 
cargo  has  been  discharged  or  within  four  days  after  the  sea- 
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man  has  been  discharged,  whichever  first  happens."  The  libel 
recites  that  the  libellee  arrived  at  Honolulu  on  or  about  the 
11th  day  of  May,  1906.  The  libel  was  filed  on  the  12tli  day  of 
May,  1906,  and  there  is  no  allegation  of  the  discharge  of  the 
libelant  in  Honolulu,  although  there  is  an  implied  statement 
that  he  left  the  said  vessel  on  or  about  the  11th  day  of  May, 
1906.  Accepting  such  implication  as  a  statement  of  the  termi- 
nation of  the  voyage,  his  wages  were  not  then  due  on  the  12th, 
four  days  not  having  expired,  although  in  all  cases  the  seaman 
is  entitled  at  the  time  of  his  discharge,  to  one-third  of  the  bal- 
ance of  wages  owing  him.  It  does  not  appear  from  the  libel 
that  there  was  any  dispute  between  the  libelant  and  the  master 
regarding  wages,  and  no  foundation  is  laid  for  proceedings  in 
admiralty  in  the  absence  of  the  preliminary  proceedings  re- 
ferred to  for  the  investigation  of  the  sufficiency  of  his  cause  of 
action,  the  ship  not  having  left  the  port  and  there  being  no 
allegation  that  she  was  about  to  proceed  to  sea  before  the  end 
of  the  ten  days  next  after  the  date  when  the  wages  would  be- 
come due. 

It  seems  to  me,  under  this  showing,  that  the  contention  of 
the  libellee  in  the  second  ground  of  his  exceptions  as  to  the  suit 
being  prematurely  brought  is  supported  by  the  statutes  and  the 
facts  alleged.  So  far,  therefore,  as  that  part  of  the  libel  is 
concerned  which  relates  to  the  claim  for  wages,  the  second 
ground  of  the  exceptions  is  allowed. 

The  third  ground  of  exception  pleads  admiralty  rule  No. 
16  as  to  the  claim  for  damages  set  forth  in  the  fourth  and 
fifth  articles  of  the  libel.  This  question  was  taken  up  in  a  re- 
cent decision  of  this  court  in  the  case  of  Robert  H.  Curtis  v. 
The  Dirigo  (Ante,  p.  92),  but  coimsel  for  the  libelant  claims 
that  the  circumstances  of  this  case  differentiate  it  from  that, 
and  contends  that  the  mate,  who  was  complained  of  as  making 
the  assault,  being  at  the  time  of  such  assault  in  charge  of  the 
watch  on  duty,  was  for  the  time  being  the  agent  of  the  owners. 
He  gives  no  authorities  on  this  point  and  I  have  not  found  any 
which  make  the  mate,  simply  because  he  is  in  charge  of  a  watch, 
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the  representative  of  the  owners  in  place  of  the  captain  in  mat- 
ters in  which  the  negligence  of  such  agent  would  make  the 
owners  liable.  But  this  case  is  not  to  be  disposed  of  on  the 
question  of  negligence,  for  the  act  of  assaulting  the  libelant, 
taking  the  allegation  of  the  libel  as  true,  was  not  an  act  of  neg- 
ligence but  an  act  of  violence,  and  according  to  some  of  the  au- 
thorities it  would  not  make  any  difference  whether  such  as- 
sault was  done  by  the  mate  or  by  the  captain  himself.  "  The 
libelant  cannot  recover  in  this  suit  any  damages  for  assault 
made  upon  him  and  injuries  inflicted  by  the  violence  of  the  cap- 
tain and  his  subordinate  oflicers,  because  admiralty  rule  16  does 
not  permit  a  suit  in  renh  to  recover  damages  for  such  injuries." 
The  Fred  E,  Sander,  95  Fed.  Rep.  829,  831;  The  Lpman 
D.  Foster,  85  Id.  987,  988.  The  libel  shows  no  negligence  on 
the  part  of  the  master,  who  was  asleep  in  his  cabin  at  the  time, 
unless  his  refusal,  as  appears  in  the  testimony,  to  make  an  entry 
in  the  log  of  the  affair,  can  be  considered  as  negligence.  But  as 
that  was  something  to  be  done,  if  it  was  his  duty  to  do  it,  after 
the  assault  complained  of,  it  has  in  my  mind  no  relation  to  the 
question  of  negligence  on  the  part  of  the  captain  in  relation  to 
the  assault. 

Counsel  referred  also  to  the  fact  that  the  mate  had  been  be- 
fore convicted  of  assault  in  the  same  ship  and  under  the  same 
master  of  Avhich  the  master  had  full  knowledge,  and  that  the 
continued  employment  of  such  a  person  as  mate  was  evidence 
of  negligence  sufficient  to  make  the  owners  liable  for  acts  of 
violence  which  he  might  do.  I  think  that  where  a  master  en- 
gages an  officer  who  has  a  known  reputation  for  brutality,  and 
the  master  is  cognizant  of  such  reputation,  that  the  owners 
might  be  liable  for  his  inexcusable  assaults  on  the  sailors  of  the 
ship,  but  a  single  case  of  assault,  as  to  the  circumstances  of 
which  the  court  is  not  informed,  is  not  sufficient  to  make  the 
engagement  of  such  a  man  an  act  of  negligence  which  would 
make  the  owners  responsible  for  his  subsequent  assaults  on 
seamen.  Admiralty  rule  16  precludes  the  libelant  from  main- 
taining a  suit  in  rem  against  the  vessel  to  recover  damages  for 
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an  assault  and  battery  as  complained  of  in  this  case.  The  rule 
may  be  an  arbitrary  one  but  the  courts  are  compelled  to  follow 
it  unless  the  circumstances  are  sufficient  to  take  the  case  out 
of  the  rule  and  justify  its  trial  on  the  score  of  negligence. 

Counsel  for  the  libelant  has  referred  to  Benedict  in  his  work 
on  Admiralty,  when  he  suggests  that  the  rule  refers  only  tx) 
cases  of  tort  and  that  if  cases  for  assault  are  brought  as  breach 
of  contract  the  rule  does  not  apply,  and  he  says  that  there  are 
no  authorities  or  decided  cases  to  the  contrary.  He  cites  no 
oases  which  support  Benedict's  suggestion,  but  there  are  prece- 
dents in  opposition  to  it. 

The  ease  of  The  Guiding  Star,  1  Fed.  Rep.  347,  appears  to  be 
a  case  in  which  the  complaint  for  an  assault  was  on  the  basis  of 
a  breach  of  contract,  the  statement  of  the  case  saying  "that  the 
master  shipped  him  imder  a  contract  to  sen'e  as  roustabout  at 
one  dollar  per  day,  and  also  'to  receive  kind  and  humane  treat- 
ment, and  his  board  or  rations  during  the  trip,  and  to  be  brought 
back  to  Madison'."     The  court  said : 

"  It  seems  to  be  the  opinion  of  Mr.  Benedict,  however,  that 
this  ride  (referring  to  rule  10)  is  confined  to  cases  technically 
for  assault  and  battery  as  a  mere  tort,  and  that  if  the  action  be 
brought  on  a  contract,  as  for  not  carrying  a  pasvsenger  safely, 
or  without  injury,  or  for  not  treating  with  kindness  a  passenger 
or  seaman,  an  assault  or  beating  being  the  gravamen  of  the 
breach,  that  the  suit  may  be  in  rem  against  the  vessel.  Xo 
authorities,  however,  are  cited  to  this  proposition,  and  upon  a 
careful  examination  I  have  been  unable  to  find  anv  which  lend 
it  support.  *  *  *  If  it  had  been  supposed  that  the  court 
could  entertain  jurisdiction  in  reni^  of  a  suit  for  an  assault,  it 
is  incredible  that  precedents  for  such  suits  should  not  be  found 
in  the  books,  for  cases  of  aggravated  assaults  upon  seamen  are 
of  the  commonest  occurrence.  Upon  the  contrary,  in  all  re- 
ix)rted  cases  of  this  kind  the  actions  are  in  personam  only. 

*  *  *An  Act  of  congress  making  the  damages  occasioned 
by  assaults  of  officers  upon  seamen  a  lien  upon  the  ship  may  be 
the  only  effectual  means  of  checking  the  brutality  and  inhu- 
manity so  frequently  seen  on  shipboard,  but  I  am  satisfied  that 
the  law  at  present  warrants  no  such  method  of  procedure." 
Curtis  V.  The  Dirigo,  Ante,  p.  92. 


100  DISTRICT  OF  HAWAII.  [Vol.  3] 

Counsel  for  the  libelant  cites  The  Marion  Chilcott,  95  Fed. 
Rep.  G88,  and  The  Lizzie  BurriU,  115  Id.  1015,  as  supporting 
his  contention  on  this  point  In  the  former  the  court  says,  "  I 
hold  that  the  vessel  is  liable  in  this  case  for  the  consequences 
of  continued  abusive  treatment  on  the  part  of  the  first  mate, 
which  should  have  been  prevented  by  the  captain."  In  The 
Lizzie  Burrill,  the  evidence  showed  continuous  and  persistent 
ill  treatment  of  the  libelant,  which  was  encouraged  by  the  mas- 
ter. Xeither  of  these  cases  apply  to  the  case  before  the  court- 
It  seems  to  me,  therefore,  that  under  the  precedents  and  a 
reasonable  construction  of  the  rule,  the  third  ground  of 
the  exceptions  must  be  allowed  unless  the  libelant's  contention 
that  he  is,  at  any  rate,  entitled  to  damages  for  maintenance  and 
cure  in  connection  with  the  injuries  received,  is  valid.  lie 
would  be  entitled  to  such  damages  if  the  evidence  showed  a 
necessity  for  medical  treatment  on  account  of  such  injuries, 
but  in  this  case,  the  injuries  were  so  slight  that  libelant  was 
working  as  usual  before  the  vessel  arrived  in  port,  less  than 
two  davs  after  thev  were  received.  He  consulted  a  phvsician 
at  the  instance  of  his  counsel  after  he  arrived,  obviously  for 
the  sake  of  obtaining  the  physician's  testimony  for  the  pros- 
pective litigation.  Such  testimony  did  not  show  that  libelant 
stood  in  any  special  need  of  medical  treatment  although  some 
slight  treatment  was  rendered  which  was  probably  beneficial. 
Only  two  visits  to  the  physician  were  made,  at  the  second  of 
which  there  was  an  examination  but  no  treatment.  Under 
these  circumstances  the  claim  for  maintenance  and  cure  seems 
too  trivial  to  merit  consideration. 

The  first  ground  of  exception,  to  the  effect  that  there  is  mis- 
joinder in  the  libel  in  alleging  two  distinct  causes  of  complaint, 
is  disposed  of  by  the  rulings  so  far  made.  In  that  particular, 
however,  I  will  refer  to  the  case  of  The  Falls  of  Keltie,  114 
Fed.  Rep,  357,  359-360,  which  provides  that  although  a  suit  for 
wages  and  for  damages  for  assaults  cannot  bo  litigated  in  the 
same  suit  in  rem,  it  is  not  necessarv  to  file  a  new  or  amended 
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libel  on  account  thereof  but  that  the  court  will  ignore  the  claim 
for  damages  as  surplusage. 

The  exceptions  being  allowed,  there  is  no  necessity  for  fur- 
ther consideration  of  the  evidence. 

The  case  is  dismissed  with  costs. 


FRAXK  LECOUREIER  vs.  THE  AMERICAN  BARK 

HAWAIIAN  ISLES. 

July  6,  1906. 

Admiralty — Injuries  received  through  animus  or  negligence  of  *fellow 
servants:  Injuries  received  by  sailor  in  the  navigation  of  the  ship,  due  to 
hostility  or  negligence  of  mate,  no  ground  for  damages  against  the  ship, 
the  mate  being  fellow  servant  to  libelant. 

Same — Lichility  of  vessel  for  cure  and  maintenance  of  sailor  injured 
in  its  service:  Upon  arrival  in  port,  a  seaman  injured  in  the  ship's  service 
procured  medical  treatment.  Held,  the  ship  to  be  liable  therefor  and  for 
maintenance  of  seaman  while  recovering,  it  being  the  master's  duty  to  take 
the  initiative  in  such  matters. 

Same:  Failure  of  injured  seaman  to  take  advantage  of  free  treat- 
ment in  U.  S.  Marine  Hospital  does  not  discharge  ship  from  expenses  of 
medical  attendance  and  maintenance  while  being  cured,  obtained  elsewhere, 
as  the  certificate  of  the  master  is  a  prerequisite  for  admission  into  the  I^.  S. 
Marine  Hospital  and  it  was  his  duty  to  have  attended  to  it. 

In  Admiralty:  Libel  in  rem  for  breach  of  contract  and 
for  wages. 

Geo.  A.  Davis,  Proctor  for  Libelant. 

A.  G.  M.  Robertson,  Proctor  for  Libellee. 

Dole,  J.  This  libel  was  brought  in  rem  against  the  libellee 
for  breach  of  contract  between  the  libelant  and  the  libellee,  and 
for  wages,  in  that  while  the  ship  was  on  the  high  seas  on  a 
voyage  from  Newcastle  to  Honolulu  the  chief  mate  ordered 
the  yard  upon  which  libelant  was  standing  to  be  hoisted,  in- 
tending thereby  to  injure  the  libelant  and  whereby  the  libelant 
was  injured  seriously  in  his  hand,  the  same  being  carried  into 
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a  block  known  as  the  jin  block.  The  answer  denies  intention 
and  alleges  facts  concerning  the  accident  which  differ  mate- 
rially from  the  facts  alleged  in  the  libel.  The  evidence  of  the 
two  sides  differs  materially  in  regard  to  the  facts,  so  that  it 
would  be  a  matter  of  some  difficulty  to  ascertain  the  true  facta 
relating  to  the  accident. 

I  feel,  however,  that  this  is  unnecessary  under  the  circum- 
stances, according  to  the  rule  of  the  non-liability  of  a  ship  for 
injuries  to  a  sailor  due  to  his  fellow  servants.  This  accident, 
taking  the  libelant's  theory  of  it,  was  due  to  the  recklessness 
and  animus  and  negligence  of  the  chief  mate ;  admitting  all  this, 
would  the  ship  bo  liable  for  the  injury  under  such  circumstances  ? 
I  think  not.  The  old  rule  adopted  in  the  Ross  Case,  112 
U.  S.  377,  and  followed  for  a  considerable  period  afterwards, 
was  materiallv  modified  in  the  case  of  B,  &  0,  Railroad  Co.  v. 
Baugh,  149  U.  S.  368,  and  since  the  latter  case  the  rule  in 
the  Ross  Case  has  ceased  to  be  recognized.  Under  the  present 
rule,  the  mate,  acting  under  the  master,  is  regarded  as  a  fellow 
servant  of  the  seaman  and  as  such  his  acts  of  negligence,  by 
which  the  seaman  is  injured,  do  not  create  liability  on  the  part 
of  the  ship,  and  acts  of  hostility  or  temper  by  him  resulting  in 
injury  to  the  seaman  do  not  render  the  ship  liable  unless  the 
master  is  cognizant  of  and  permits  such  acts. 

I  am  therefore  compelled  to  rule  that  the  ship  is  not  liable 
for  the  injuries  complained  of. 

The  question  arises,  however,  as  to  the  cure  of  the  libelant, 
it  being  a  well  established  rule  that  a  seaman  injured  in  the 
service  of  the  ship,  even  though  such  injury  be  the  result  of 
ordinary  negligence  on  his  part,  is  entitled  to  be  taken  care 
of  at  the  expense  of  the  vessel  until  the  end  of  the  voyage  and 
longer  if  necessary  to  eflFect  a  cure,  so  far  as  it  can  be  done  by 
the  use  of  ordinarv  medical  means.  Donovan.'  i?.  The  Willis  A. 
Holden,  2  U.  S.  Dis.  Ct.  Hawaii,  41,  49,  and  cases  cited. 

The  evidence  in  the  case  before  the  court  shows  that  the 
master  attended  to  the  libelant's  injury  and  did  what  he  could 
for  him  for  the  rest  of  the  voyage,  which  w^as  two  days ;  during 
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such  time  libelant  was  not  required  to  work.  After  arriving 
at  Honolulu  libelant  went  to  a  physician  in  Honolulu  for  treat- 
ment every  day  for  about  fourteen  days.  The  evidence  of 
the  physician  shows  that  the  hand  will  probably  be  as  good  as 
ever  when  it  is  well.  It  was  in  the  nature  of  a  flesh  wound,  no 
bones  were  broken,  but  being  a  serious  flesh  wound,  the  daily 
treatment  was  necessary.  The  doctor  said  his  charges  would 
be  from  twenty-five  to  thirty  dollars.  Counsel  for  libellee  con- 
tends in  his  brief  that  the  expenses  for  medical  attendance  were 
unnecessary  as  libelant  might  have  obtained  free  treatment  at 
the  U.  S.  Marine  Hospital.  The  master  should  have  attended 
to  this  and  made  the  necessary  arrangements,  for  the  master's 
certificate  is  a  necessary  prerequisite  for  such  free  treatment. 
The  libelant  states  that  he  has  about  a  month  to  get  well  in, 
which  information,  I  take  it,  came  from  his  physician  and 
seems  to  me  to  be  a  very  conservative  estimate.  The  libelant 
left  the  ship,  with  the  consent  of  the  master,  on  the  11th  day 
of  May,  the  date  on  which  he  began  to  go  to  the  physician.  Al- 
though it  was  the  duty  of  the  master  to  see  that  libelant  had 
proper  medical  treatment,  it  appears  that,  taking  the  initiative 
himself,  he  obtained  such  treatment.  For  this  and  mainten- 
ance during  the  time  required  for  a  cure,  the  ship  is  liable. 
There  is  no  issue  in  regard  to  wages. 

_  * 

I  find  the  reasonable  charges  for  the  medical  treatment  to  be 
tliirty  ($30.00)  dollars,  and  refer  the  case  to  the  commissioner 
to  ascertain  the  reasonable  expenses  of  libelant's  maintenance 
(luring  the  period  from  May  11th  to  the  24th  of  June  which, 
together  with  the  physician's  charges,  will  make  up  the  amount 
of  damages  to  be  paid  to  libelant  in  this  case.  Costs  to  the 
libelant. 
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WILLIAM  RYAN,  et  al,  vs.  THE  AMERICAN  BARQUE 
WILLSCOTT,  and  WILLIAM  SMITHER  vs.  THE 
AMERICAN  BARQUE  W^ILLSCOTT. 

August  20,  1906. 

Shipping  agreement — Condition  precedent  for  proceedings  for  breach: 
A  shipping  agreement  contains  the  following  provision,  to  wit:  ''It 
is  also  agreed  that  if  any  member  of  the  crew  considers  himself  to  be  ag- 
grieved by  any  breach  of  the  agreement  or  otherwise,  he  shall  represent  tho 
same  to  the  master  or  officer  in  charge  of  the  ship  in  a  quiet  and  orderly 
manner,  who  shall  thereupon  take  such  steps  as  the  case  may  require." 
Held  that  unless  a  seaman  who  is  a  party  to  such  agreement  makes  a  com- 
plaint as  thus  provided,  for  a  supposed  breach  of  such  agreement,  he  may 
not  thereafter  set  the  machinery  of  a  court  of  admiralty  in  motion  to  try  a 
charge  of  such  breach. 

In  Admiralty:  Libels  for  shortage  and  bad  quality  of 
provisions. 

George  A.  Davis,  Proctor  for  Libelants. 

R.  W.  Breckons  and  /.  J.  Dunne,  Proctors  for  Libellee. 

DoLE^  J.  Two  libels  were  filed  in  these  proceedings,  the 
first  by  William  Ryan,  Arthur  Stander,  Peter  Petersen,  John 
Lee,  Henry  Olsen  and  John  Byrne,  and  the  second  by  William 
Smither,  all  members  of  the  crew  of  the  libellee,  both  against 
the  American  barque  Willscx)tt  The  complaint  was  the 
same  in  both  cases,  with  the  same  counsel,  and  was  to  the  effect 
that  from  the  11th  day  of  April  to  the  8th  day  of  May  the 
master  of  the  libellee,  while  on  the  high  seas,  imlawfully  re- 
duced the  allowance  of  provisions  and  food  of  the  libelants  by 
more  than  one-third  of  the  quantity  thereof,  in  violation  of  the 
contract  between  libelants  and  the  ship,  entered  into  at  New- 
castle prior  to  the  beginning  of  the  voyage  from  Newcastle  to 
Honolulu ;  and  also  that  for  the  whole  of  said  voyage,  to  wit, 
from  March  6th  until  the  8th  of  May,  1906,  the  said  master,  in 
violation  of  such  contract,   "did  imlawfully  furnish   to  said 
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seamen  food  that  was  bad,  rotten,  iinhealtliy  and  unfit  for 
human  consumption,"  and  the  said  libelants  claim  under  the 
statute  the  sum  of  $86.00  each. 

A  stipulation  was  made  between  the  counsel,  that  the  two 
cases  be  consolidated  and  tried  on  the  depositions  already  made 
in  the  two  cases,  and  upon  such  further  evidence  as  either 
party  may  present. 

A  preliminary  motion  was  made  to  dismiss  the  libels  for 
that  no  prepayment  of  costs  had  been  made  by  the  libelants  and 
no  stipulation  for  costs,  and  that  none  of  the  libelants  had 
shown  themselves  to  be  within  the  class  of  persons  entitled  un- 
der the  act  of  Congress  of  July  20th,  1892,  (27  Stat. 
L,  chap.  209,  p.  252,)  to  commence  a  suit  or  action  in  a 
United  States  Court  as  persons  unable  by  reason  of  poverty  to 
pay  the  costs  of  the  action  or  to  give  security  for  such  costs,  or 
that  this  action  is  not  commenced  and  prosecuted  upon  and  for 
a  contingent  fee  by  an  attorney  able  to  pay  costs  and  furnish 
security,  and  upon  the  further  ground  that  it  nowhere  appears 
that  the  above  named  vessel  is  or  will  be  about  to  proceed  to 
sea  before  the  end  of  the  ten  days  next  after  the  10th  day  of 
May,  1906,  the  11th  day  of  May  being  the  date  of  the  filing 
of  the  first  libel.     No  finding  was  made  on  this  latter  point. 

Answers  were  filed  denying  the  allegations  of  the  libels  re- 
lating to  the  provisions. 

Both  libels  allege  that  the  libellee  is  an  American  barque. 
The  libel  of  William  Smither  allies  that  libelant  is  unable  to 
furnish  any  bond  or  stipulation  for  costs,  and  that  there  is  no 
other  person  interested  in  such  cause  or  the  recovery  therein 
who  is  able  to  pay  or  secure  such  fees  and  costs.  The  court 
found  on  this  motion  that  these  seamen  suing  for  extra  re- 
mnneration  on  account  of  shortage  and  bad  quality  of  provis- 
ions, which  by  certain  federal  statutes  may  be  sued  for  as 
wages,  (sec  4568  K.  S.  U.  S.),  were  within  the  43rd  rule  of 
this  court,  which  provided  that  seamen  suing  for  wages  in 
their  own  right  and  for  their  own  benefit,  for  services  on  board 
American  vessels,  shall  not  be  required  to  give  security  for 
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costs  in  tho  first  instance.  The  court,  however,  held  that  they 
must,  in  addition  to  the  allegation  that  they  are  unable  to  se- 
cure costs,  show  that  there  is  no  other  person  interested  in  said 
cause  entitled  to  share  in  the  recovery  who  is  able  to  pay  or 
secure  costs,  and  they  were  allow^ed  one  day  to  conform  to  such 
finding.  Such  allegations  had  already  been  made  in  the 
Smither  libel.  Counsel  for  libelants  had  filed  a  sworn  state- 
ment waiving  all  claim  to  any  remuneration  out  of  such  moneys 
as  might  be  recovered  in  the  suit  filed  by  Ryan  and  others,  ex- 
cept such  as  might  bo  awarded  him  by  the  court,  and  that  he 
believed  that  no  other  persons  except  the  libelants  are  inter- 
ested in  the  moneys  that  might  be  recovered  in  such  suit,  and 
that  he  was  unable  to  make  any  deposit  for  costs  or  file  any 
stipulations  therefor.  Five  of  the  libelants  in  the  Ryan  case 
also  joined  in  a  stipulation  with  their  counsel,  that  the  com- 
pensation of  their  counsel  shall  be  fixed  by  the  court  and  that 
no  other  compensation  shall  be  charged  or  exacted  by  such 
counsel.  I  think  that  this  showing  sufficiently  covers  the  ground 
upon  the  point  laid  down  by  the  preliminary  findings. 

The  shipping  contract  under  which  these  libelants  engaged 
on  the  Willscott  contains  the  following  provision:  ''It  is 
also  agreed  that  if  any  member  of  the  crew  considers  himself 
to  be  aggrievejl  by  any  breach  of  the  agreement  or  otherwise, 
he  shall  represent  the  same  to  the  master  or  officer  in  charge  of 
the  ship  in  a  quiet  and  orderly  manner,  who  shall  thereupon 
take  such  steps  as  the  case  may  require."  The  evidence  in  this 
case  has  been  very  full,  both  for  tho  libelants  and  for  the  ship, 
and  it  does  not  appear  that  any  complaint  was  made  to  the 
master  in  regard  to  the  allegations  of  the  libelants  as  to  the 
shortage  of  provisions,  and  as  to  their  poor  quality,  except  that 
shortly  after  the  beginning  of  the  voyage,  one  of  the  libelants, 
John  Lee,  complained  that  the  hash  on  a  certain  day  was  sour, 
and  that  tho  captain  called  all  the  men  aft  and  told  them  that 
if  anything  was  wrong  with  their  food  he  wanted  to  see  it  him- 
self, before  it  went  forward,  and  would  do  his  best  to  rectify 
all  mistakes.     About  a  month  after  this,   about  the  13th  of 
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April,  information  was  brought  to  the  captain  by  the  steward 
in  regard  to  their  excessive  consumption  of  sugar,  and  after 
that  some  of  the  libelants,  including  libelant  Ryan,  demanded 
their  statutory'  allowance  not  only  of  sugar  but  of  everything 
else;  and  upon  such  request  their  statutory  allowance  was 
granted  to  all  of  the  crew.  There  is  no  evidence  that  there  was 
any  complaint  made  in  regard  to  the  shortage  or  quality  of 
any  other  article  of  food,  or  in  regard  to  the  food  as  a  whole, 
except  testimony  by  Ryan  that  on  the  occasion  when  the  cap- 
tain called  the  men  aft  about  the  food  he  asked  them  what  the 
complaint  was  and  "we  told  him  the  food  was  of  bad  quality  for 
one  thing,"  which  complaint,  if  made,  was  too  vague  in  char- 
acter to  convey  any  definite  charge  as  to  the  quality  of  the  pro- 
visions which  the  master  might  intelligently  investigate.  Stan- 
der  also  testified  that  he  complained  to  the  master  about  the 
quantity  of  sugar,  and  that  after  that  they  "got  their  sugar 
right  along."  There  is  no  other  evidence  emphasizing  the  said 
complaint  as  to  the  hash,  or  tending  to  show  that  thereafter 
there  was  any  complaint  relating  to  it. 

The  provision  of  the  shipping  agreement  referred  to  is  ob- 
viously placed  there  in  order  that  if  anything  goes  wrong  with 
the  food  any  member  of  the  crew  may  complain,  and  that  there- 
upon the  master  may  "take  such  steps  as  the  case  may  require," 
and  I  consider  it  to  be  a  requirement  both  upon  the  crew  and 
on  the  master,  so  that  if  things  are  going  wrong  in  regard  to 
the  food  the  crew  or  any  member  of  it  is  required  to  complain, 
and  upon  such  complaint  the  master  is  required  to  investigate 
and  correct  the  evil  if  it  exists,  and  it  seems  to  me  to  be  a  fair 
construction  of  the  contract  that  it  was  intended  by  this  pro- 
vision that  the  statute  allowing  extra  wages  to  sailors  for  short- 
age or  poor  quality  of  food,  may  only  bo  appealed  to  where  this 
provision  has  been  followed  out  by  the  crew  or  any  member 
thereof,  without  relief;  and  I  suggest  as  a  reasonable  rule  of 
practice  which  this  court  is  likely  to  follow  in  the  future,  that 
where  no  complaint  has  been  made  as  called  for  by  the  provision 
referred  to  in  the  shipping  ajfreement,  a  seaman  may  not  set 
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the  machinery  of  a  court  of  admiralty  in  motion  to  try  a  charge 
of  breach  of  such  shipping  agreement. 

The  evidence  of  libelants  in  regard  to  provisions  as  to  qual- 
ity, referred  mainly  to  the  beans,  rice,  oatmeal,  potatoes,  coflFee, 
molasses,  dried  apples,  mustard  and  pickles,  and  they  produced 
samples  of  mustard  and  pickles  taken  by  them  according  to 
their  testimony  from  the  ship's  stores.  Their  evidence  was 
emphatic  that  the  molasses,  oatmeal,  rice,  beans  and  dried 
apples  were  full  of  maggots,  weevils  and  dirt,  and  were  utterly 
unfit  for  food,  and  that  the  potatoes,  coflFee,  mustard  and 
pickles  were  bad  and  unfit  for  use.  The  testimony  of  these 
witnesses  was  not  always  harmonious,  the  witness  Ryan  testi- 
fying that  the  beans  were  all  right,  and  they  disagreed  mate- 
rially in  regard  to  the  allowance  of  pork. 

The  defense  put  on  ten  witnesses,  including  the  master,  the 
first  mate  and  the  cook,  all  of  these  men  being  on  the  vessel  on 
the  voyage  up  and  a  part  of  its  crew  and  officers,  and  testifying 
that  they  were  remaining  on  the  vessel  for  a  new  voyage.  The 
testimony  of  these  men  agreed  as  to  the  good  quality  of  the 
food  for  the  voyage,  rebutting  the  testimony  of  the  libelants 
definitely  and  positively,  not  only  showing  that  the  food  was 
satisfactory  in  quantity  and  quality,  but  that  the  food  for  the 
cabin,  so  far  as  the  staple  articles  of  food  were  concerned,  re- 
ferred to  in  the  agreement,  was  the  same  as  that  furnished  to 
the  forecastle,  cooked  in  the  same  kettles  and  only  separated 
and  divided  after  cooking,  part  being  sent  to  the  forecastle  and 
part  to  the  cabin.  After  the  libelants  demanded  their  allow- 
ance, their  "whack"  in  sailor  parlance,  by  which  is  meant  their 
statutory  allowance  to  bo  weighed  out  to  them,  their  allowance 
of  flour  was  weighed  out  to  them  along  with  the  other  classes 
of  food,  and  their  allowance  of  water  measured  out  to  them  in 
full,  out  of  which  they  were  required  to  furnish  water  to  the 
cook  for  the  making  up  of  such  flour  into  bread  as  they  might 
furnish  out  of  their  allowance  of  flour.  It  appears  by  the  testi- 
monv  of  some  of  the  libelants  that  for  some  unknown  reason 
they  failed  to  furnish  sufficient  water  and  flour  to  the  cook  for 
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the  bread  they  needed,  and  so  went  without  bread  a  part  of  the 
time.  In  this  way  they  accumulated  between  three  and  four 
bags  of  flour  by  the  time  they  reached  Honolulu.  This  by  their 
own  testimony  they  peddled  out,  with  about  ten  pounds  of 
sugar  which  they  had  also  saved,  after  their  arrival  here.  The 
captain  testified  that  one  of  these  men  offered  to  sell  him  this 
flour.  It  is  apparent  that  libelants  had  sufficient  flour  and 
water  for  the  bread  they  needed.  And  their  failure  to  get  their 
supply  resulted  through  their  own  neglect  to  furnish  these 
articles  to  the  cook.  There  is  evidence  that  the  rest  of  the  crew 
who  were  on  the  same  allowance  had  no  difficulty  in  obtaining 
bread ;  but  then  they  were  not  saving  up  flour  to  sell  at  the  end 
of  the  voyage.  I  feel  that  the  evidence  of  the  libelants,  which 
is  not  intrinsically  strong,  has  been  fully  met  and  rebutted  by 
the  evidence  for  the  libellee.  It  is  significant  that  several  of 
the  libelants  upon  being  paid  off  before  the  shipping  commis- 
sioner, for  the  voyage  in  question,  complained  about  the  bread 
and  flour  and  water  as  to  quantity,  but  made  no  complaint  or 
allusion  to  any  other  class  of  provisions  used  on  the  voyage. 
One  of  them,  Lee,  spoke  of  the  flour  they  had  saved  up,  and 
said  they  offered  to  sell  it  to  the  captain. 

It  is  not  clear  to  me  where  the  samples  produced  by  libelants 
came  from.  The  tin  of  mustard  was  shown  by  the  libellee's 
witnesses  to  have  been  a  different  kind  of  container  from  any- 
thing they  had  on  board  the  ship,  and  that  the  liquor  of  the 
pickles  was  entirely  different  from  the  liquor  of  the  pickles 
used  on  the  ship,  and  certain '  statements  referring  to  certain 
admissions  as  to  the  bad  quality  of  the  food,  charged  to  have 
been  made  by  the  first  mate  in  the  presence  of  the  cabin  boy, 
were  positively  rebutted  and  denied  by  them. 

The  libellee  placed  two  witnesses  on  the  stand,  persons  en- 
tirely disconnected  with  the  ship,  one  being  an  experienced 
grocer  of  Honolulu,  H.  Mclntyro,  and  the  other  a  purchaser 
of  sea  provisions  for  Alexander  &  Baldwin,  J.  Fleming. 
These  two  individuals  had  been  on  board  the  ship  after  its  ar- 
rival in  Honolulu,  and  examined  the  stores  before  any  addi- 


110  DISTRICT  OF  HAWAII.  [Vol.  3] 

tions  had  been  made  to  them,  and  reported  them  as  good  in 
every  particular,  and  satisfactory  according  to  stores  usually 
furnished  for  sea-going  ships.  They  produced  samples  taken 
by  them  from  the  stores,  of  rolled  oats,  rice,  dried  apples,  coffee, 
molasses,  beans  and  mustard,  which  were  introduced  as  ex- 
hibits. Their  testimony  recognized  some  difference  in  some  of 
the  stores  furnished  by  dealers  to  ships  and  those  furnished  to 
the  family  trade  in  favor  of  the  latter,  but  they  agreed  that  the 
ship's  stores  examined  by  them  were  all  good. 

Therefore,  on  the  ground  that  no  complaints  were  made  of 
the  quality  of  these  provisions  during  the  voyage,  as  provided 
by  the  shipping  agreement,  (with  the  exception  of  the  imma- 
terial complaint  made  as  to  the  hash  and  Stander's  complaint 
as  to  shortage  in  sugar,  which  he  admits  was  corrected),  and 
on  the  ground  that  the  evidence  has  failed  to  prove  the  allega- 
tions of  the  libel  in  regard  to  the  food,  I  am  compelled  to  find 
for  the  libellee  and  dismiss  the  libels  with  costs  to  libellee. 

In  connection  with  my  examination  of  Exhibit  1,  (sample 
of  pickles),  the  liquor  was  lost,  and  as  the  sample  cannot  re- 
main imchanged. without  such  liquor,  the  clerk  is  authorized  to 
throw  awav  this  exhibit. 


THE  UXITED  STATES  OF  AMERICA  vs.  ilETROPOL- 
ITAX  MEAT   COMPAXY,   LIMITED,   an   Hawaiian 

Corporation,  et  als. 

October  2,  1906. 

Competition  in  trade  and  commerce:  Competition  is  essential  to  trade 
and  commerce  from  the  point  of  view  and  in  the  interest  of  the  pubUc. 

Combination  to  destroy  competition:  Combinations  to  destroy  com- 
petition are  within  the  act  of  July  2,  1890  (26  .Stat.  L.  209),  known  as  the 
anti-trust  act,  as  combinations  in  restraint  of  trade  or  commerce. 

Restraints  of  trade  and  monopolies :  While  all  restraints  of  trade  are 
not  monopolies,  all  commercial  monopolies  arc  probably  restraints  of  trade. 
A  combination  to  effect  a  monopoly  in  a  Territory  is  therefore  a  combina- 
tion in  restraint  of  trade,  and  is  within  the  third  section  of  the  anti- 
trust act. 
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Practice — Bill  for  enforcement  of  anti-trust  act:  It  is  sufficient  if  a 
bill  for  the  enforcement  of  the  anti-trust  act  shows  that  a  combination 
in  direct  restraint  of  trade  or  commerce,  with  sufficient  power  for  the  ac- 
complishment of  that  object,  has  been  entered  into,  w^ithout  showing  that 
an  J  means  have  been  taken  to  carry  out  such  object. 

Combination  in  restraint  of  trade — Injunction:  A  combination  of 
nearly  all  of  the  graziers  and  wholesale  dealers  in  beef  cattle  and  fresh 
beef  in  the  Territory  of  Hawaii  and  a  corporation  engaged  in  the  whole- 
sale and  retail  trade  in  beef  cattle  and  fresh  beef  in  such  Territory, 
whereby  the  former  agree  not  to  engage  in  such  retail  trade  as  competitors 
of  the  latter,  not  to  deal  in  beef  cattle  or  fresh  beef  with  any  competitor 
of  the  latter  and  to  prevent  and  discourage  importations  of  beef  cattle  and 
fresh  beef  by  outsiders  in  favor  of  competitors  of  any  member  of  the  com- 
bination, and  whereby  such  corporation  agrees  to  purchase  its  entire  de- 
mands for  beef  cattle  and  fresh  beef  from  the  former  in  equal  portions  at 
an  agreed  price,  which  should  be  the  same  for  each  of  them  and  should 
not  be  changed  by  the  supply  or  demand  of  beof  cattle  and  fresh  beef  in 
the  localities  supi)lied  by  it,  not  to  produce,  deal  in  or  import  such  com- 
modity other  than  it  purchased  from  the  former  and  would  prevent  and 
discourage  importations  thereof  by  outsiders,  in  order  to  control  prices  of 
beef  cattle  and  fresh  beef  to  dealers  and  consumers  in  the  Territory  and 
to  destroy  competition  among  themselves  and  monopolize  the  trade  in  beef 
cattle  and  fresh  beef  in  the  Territory,  is  an  illegal  combination  within  the 
meaning  of  the  anti-trust  act  and  may  be  restrained  and  enjoined  in  an 
action  bv  the  United  States. 

Unlawful  combination — Acts  to  effectuate:  Not  necessary  to  a  case 
under  the  anti-trust  act  that  the  acts  alleged  to  have  been  done  or  agreed 
to  be  done  to  carry  out  the  unlawful  combination,  shall  in  themselves  be 
unlawful. 

•Agreement — Mutuality:  Where  an  agreoraent  intrinsically  shows 
mutuality  between  parties  to  it,  it  is  sufficient  without  an  express  state- 
ment of  such  mutuality. 

Combination  in  restraint  of  trade — Construction:  The  words  of  the 
statute  **in  restraint  of  trade,*'  cover  both  the  meaning  of  the  words 
for  restraint  of  trade  indicating  intention  and  the  broader  meaning  of  a 
scheme  whose  main  result  must  be  restraint  of  trade  whatever  its  ostensible 
purpose. 

Seasonable  restraint  of  trade:  The  words  of  the  statute  allow  no  ex- 
ception on  the  ground  of  the  reasonableness  of  a  restraint  and  it  is  not 
limited  to  unreasonable  restraints.  But  a  combination  to  effect  some  law- 
ful purpose,  but  w^hich  remotely  and  incident'^lly  restrains  trade  is  not 
■within  the  statute,  the  intent  being  absent.  A  combination,  however,  whose 
main  result  must  be  direct  restraint  of  trade,  is  within  the  act,  whatever 
its  ostensible  purpose,  for  the  parties  thereto  cannot  be  ignorant  of  such 
necessary  and  paramount  effect. 

Practice — Allegations  as  to  restraint  of  trade:  Not  necessary  to  show 
in  proceedings  under  the  anti-trust  act  that  restraint  of  trade  is  actually 
effected  or  made  complete  by  the  combination  complained  of. 
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III  Equity:     Demurrers  to  bill  for  an  injunction. 

Holnies  &  Stanley,  Ballon  &  Marx,  Kinney,  McClanahan  £ 
Cooper,  Castle  £  Withington,  C.  F.  Peterson,  II,  E.  Ilighton, 
and  J.  S.  Loir,  (defendant,  in  person)  for  the  demurrers. 

/.  J.  Dunne,  Ass't.  U.  S.  District  Attorney,  for  Plaintiff. 

DoLE^  J.  The  bill  charges  an  unlawful  combination,  trust 
and  conspiracy  between  the  defendants  in  restraint  of  the  trade 
and  commerce  of  the  Territor^^  of  Hawaii  in  violation  of  an. 
act  of  CongrCvSs  of  July  2nd,  1890,  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  restraints  and  monopolies" 
(26  Stat.  L.,  chap.  647,  p.  209)  ;  and  that  certain  agreements 
have  been  entered  into  between  them  and  certain  things  done 
by  thorn  to  carry  out  such  combination,  trust  and  conspiracy. 

For  convenience  the  Metropolitan  Meat  Company,  Limited, 
will  be  referred  to  herein  as  the  iletropolitan,  the  other  de- 
fendants where  they  are  classed  together,  as  the  other  or  re- 
maining defendants  and  the  Territory  of  Hawaii  as  the  Ter- 
ritory. 

After  preliminary  statements,  the  bill  sets  forth  substantially 
as  follows: 

4. — The  defendants  have  been  and  will  be  engaged  in  the  Ter- 
ritory in  the  business  of  producing  and  dealing  in  beef  cattle 
and  fresh  beef  to  dealers  and  consimiers  in  the  Territorv,  and 
in  so  doing  have  been,  are  and  will  be  engaged  in  trade  and 
commerce  in  the  Territorv. 

4/ 

5. — The  city  of  Honolulu  on  the  Island  of  Oahu  in  the  Ter- 
ritory is  the  principal  port  of  import  and  export  of  the  Ter- 
ritory, and  also  the  principal  market  and  distributing  center 
of  the  Territory  for  said  defendants.  The  Metropolitan  has 
its  principal  place  of  business  in  said  Honolulu,  and  has  been, 
is  and  will  be  engaged  in  the  business  of  selling  and  delivering 
beef  cattle  and  fresh  beef  to  dealers  and  consumers  in  the  Ter- 
ritory, and  particularly  in  said  Honolulu,  on  behalf  of  the 
other  defendants,  and  so  far  as  the  said  Honolulu  is  concern- 
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ed,  exclusively  on  behalf  of  said  defendants,  and  in  so  doing 
the  defendants  have  been,  are  and  will  be  engaged  in  trade  and 
commerce  in  the  Territory. 

6. — The  Metropolitan  is  under  the  control  and  ownership  of 
the  remaining  defendants,  and  more  than  seventy-five  (75%) 
per  cent  of  the  capital  stock  therein  is  owned  and  controlled  by 
them,  and  all  of  the  officers  and  directors  of  the  Metropolitan 
are  elected  and  controlled  by  them. 

7. — Such  beef  cattle  and  fresh  beef  are  generally  used  for 
domestic  purposes  and  as  food  by  the  people  of  the  Territory, 
and  fresh  beef  is  one  of  the  prime  and  common  necessaries  of 
life  to  them,  and  has  been,  is  and  will  be  an  article  of  trade 
and  commerce  in  the  Territory. 

8  and  9. — About  3,667,405  pounds  weight  of  beef  cattle  pro- 
duced in  the  Territory  of  the  value  of  $347,178.25  in  money 
of  the  United  States,  are  consumed  annually  by  such  people, 
!  and  about  ninety  (90%)  per  cent  of  such  beef  cattle  has  been, 

,  is  now  and  will  continue  to  be  produced  and  dealt  in  by  the 

p  defendants  in  the  Territory  as  an  object  of  trade  and  com- 

!  mcrce  therein. 

10  and  11. — All  of  such  beef  cattle  are  produced  in  the  Ter- 
ritory. The  defendants  comprise  nearly  all  the  wholesale 
dealers  in  the  Territory,  who  produce  and  deal  in  beef  cattle 
and  fresh  beef  to  consumers  and  dealers  in  the  Territory,  and 
if  combined  together  they  can  and  do  control  the  prices  charged 
for  fresh  beef  produced  in  the  Territory. 

12. — In  such  trade  the  defendants  should,  and,  but  for  the 
acts  herein  complained  of,  would  be  in  free  and  unrestrained 
competition  with  each  other. 

The  bill  thereupon  charges  substantially  as  follows : 

13. — The  defendants  have  been,  are  now  and  intend  to  con- 
tinue to  be  engaged  in  an  unlawful  combination,  trust  and  con- 
spiracy' in  violation  of  the  act  referred  to  above  to  arbitrarily 
raise  and  lower  prices  and  maintain  arbitrary  and  oppressive 
prices  at  which  they  will  sell  directly  or  through  their  respec- 
tive agents,  beef  cattle  and  fresh  beef  to  dealers  and  consumers 

8— D 
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in  the  Territory  in  order  to  restrain  and  destroy  competition 
among  themselves,  which  would  othersvise  exist,  as  to  produc- 
ing and  dealing  in  beef  cattle  and  fresh  beef  in  the  Territory, 
and  to  monopolize  the  trade  and  commerce  in  such  beef  cattle 
and  fresh  beef  in  the  Territory,  and  in  pursuance  thereof  have 
arbitrarily  raised,  lowered  and  maintained  and  will  continue 
to  arbitrarily  raise,  lower  and  maintain  the  prices  at  which 
they  will  sell  beef  cattle  and  fresh  beef  either  directly  or  through 
their  respective  agents  to  dealers  and  consumers  in  the  Ter- 
ritory. 

14. — In  order  to  restrain  and  destroy  such  competition  and 
to  monopolize  such  trade  and  commerce,  and  to  maintain  such 
unlawful  combination,  trust  and  conspiracy,  a  certain  agree- 
ment has  been  entered  into  between  the  Metropolitan  and  the 
remaining  defendants,  and  each  of  them,  whereby  the  latter 
have  agreed  not  to  engage  in  the  retail  trade  in  beef  cattle  and 
fresh  beef  in  the  Territory  as  competitors  of  the  Metropolitan, 
nor  produce,  deal  in  or  deliver  beef  cattle  and  fresh  beef  to  or 
for  any  competitor  of  the  Metropolitan,  and  to  prevent  and 
discourage  by  every  possible  means  and  nuanner  within  their 
power,  all  importations  of  beef  cattle  and  fresh  beef  into  the 
Territory  by  anyone  else  upon  the  mainland  of  the  United 
States  or  any  foreign  country,  for  any  competitor  in  the  Ter- 
ritory of  the  defendants  or  any  of  them ; 

15. — and  whereby  the  Metropolitan  agreed  with  the  remain- 
ing defendants  and  each  of  them  to  purchase  its  entire  demands 
for  beef  cattle  and  fresh  beef  from  the  remaining  defendants, 
at  an  agreed  price  which  should  be  the  same  for  each  of  them, 
and  to  apportion  the  quantities  so  purchased  among  them,  and 
that  it  would  not  produce  or  deal  in  or  import  into  the  Terri- 
tory any  beef  cattle  or  fresh  beef  other  than  such  as  it  purchased 
or  should  purchase  from  such  remaining  defendants,  and  would 
prevent  and  discourage  by  every  possible  means  and  manner 
in  its  power  all  importations  into  the  Territory  of  beef  cattle 
or  fresh  beef  by  anyone  else  other  than  the  remaining  defend- 
ants, on  the  mainland  of  the  United  States,  in  the  Territory, 
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or  in  foreign  countries,  to  or  for  any  competitor  in  the  Terri- 
tory of  the  defendants  or  any  of  them.  And  it  was  further 
agreed  that  the  price  so  fixed  to  be  paid  to  each  of  the  remain- 
ing defendants  should  not  be  changed  in  any  manner  by  the 
demand  for  fresh  beef  in  the  localities  supplied  by  the  Metro- 
politan, nor  by  the  supply  of  beef  cattle  available  for  said 
localities,  save  by  the  consent  of  the  remaining  defendants. 
That  the  plaintiff  is  unable  to  say  when  such  agreement  was 
entered  into,  but  charges  that  the  same  is  still  in  existence  and 
has  been  in  existence  for  more  than  a  year  last  past,  and  was 
entered  into  subsequent  to  the  2nd  day  of  July,  A.  D.  1890. 

16. — The  defendants  entered  into  such  agreement  with  the 
intent  to  form  a  combination,  trust  and  conspiracy  in  restraint 
of  the  trade  and  commerce  of  beef  cattle  and  fresh  beef  in  the 
Territory,  and  with  the  intent  to  monopolize  and  combine  and 
conspire  to  monopolize  such  trade  and  commerce,  contrary  to 
said  act. 

17. — In  pursuance  of  such  unlawful  agreement  and  of  such 
unlawful  combination,  trust  and  conspiracy,  the  defendants 
have  been  and  are  now  able  and  have  in  fact  and  will  continue 
to  be  able  arbitrarily  from  time  to  time  to  raise  and  lower  and 
maintain  oppressive  prices  at  which  they  will  sell  directly  or 
through  their  respective  agents,  beef  cattle  and  fresh  beef  to 
dealers  and  consumers  in  the  Territory, 

18. — And  in  pursuance  of  such  unlawful  agreement  and  of 
such  unlawful  combination,  trust  and  conspiracy,  the  defend- 
ants have  been  and  are  now  able  and  have  in  fact  and  will  con- 
tinue arbitrarily  from  time  to  time  to  cause  large  quantities 
of  beef  cattle  and  fresh  beef  to  be  withheld  from  the  trade  and 
commerce  therein  in  the  Territory,  and  purpose  to  withhold  and 
do  and  will  continue  to  withhold  them  from  said  trade  and 
commerce  and  from  sale  to  dealers  and  consumers  thereof  in 
the  Territory,  for  the  purpose  of  creating  a  scarcity  of  beef 
cattle  and  fresh  beef  and  thereby  to  cause  an  advance  in  the 
market  price  thereof,  and  to  enable  defendants  to  impose  op- 
pressive or  unreasonable  prices  at  which  they  will  directly  or 
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through  their  respective  agents  sell  beef  cattle  and  fresh  beef 
in  the  Territory. 

19. — ^In  consequence  of  such  unlawful  agreement,  combina- 
tion, trust  and  conspiracy,  defendants  have  acquired  a  complete 
monopoly  over  the  importation,  production  and  delivery  of 
beef  cattle  and  fresh  beef  in  the  Territory,  and  dealers  and 
consumers  thereof  are  compelled  by  reason  thereof  to  purchase 
from  the  defendants,  in  consequence  whereof: 

20. — Many  persons  whose  names  are  at  present  unknown 
to  the  plaintiff  have  suffered  and  will  continue  to  suffer  great 
and  irreparable  loss  by  reason  of  the  arbitrary  and  oppressive 
prices  at  which  beef  cattle  and  fresh  beef  have  been  held  by 
defendants,  and  which  said  persons  have  been  compelled  to 
pay  defendants  therefor,  and  in  a  number  of  cases  persons  en- 
gaged in  industries  requiring  the  use  of  large  quantities  of  beef 
cattle  and  fresh  beef  have  been  compelled  to  sell  their  plants 
and  appliances  of  business  and  retire  therefrom  with  great 
financial  loss. 

21. — The  cost  of  beef  cattle  and  fresh  beef  produced  within 
the  Territory  is  about  six  cents  a  pound,  and  the  cost  of  beef 
cattle  and  fresh  beef  imported  from  the  mainland  of  the  United 
States  and  other  foreign  countries  does  not  exceed  six  cents  a 
pound,  but  ever  since  the  creation  of  such  unlawful  agreement, 
combination,  trust  and  conspiracy  the  defendants,  not  satisfied 
with  the  ordinary  market  rates,  have  from  time  to  time  raised 
and  fixed  the  prices  of  beef  cattle  and  fresh  beef,  and  now  and 
for  some  time  past  the  prices  charged  to  dealers  and  consumers 
in  the  Territory  are  from  twenty-five  to  fifty  per  cent  greater 
than  thev  were  at  and  before  the  time  when  defendants  entered 
into  such  unlawful  agreement,  combination,  trust  and  con- 
spiracy, and  such  increased  prices  have  been  arbitrarily  raised 
and  fixed  by  defendants  for  some  time  past,  and  will  continue 
to  be  maintained  and  made  possible  by  means  of  such  unlawful 
agreement,  combination,  trust  and  conspiracy. 

22. — Notwithstanding  the  said  act  of  Congress,  the  defend- 
ants continue  and  will  continue  in  such  unlawful  agreement. 
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combination,  trust  and  conspiracy,  and  in  restraint  of  trade 
and  commerce  in  beef  cattle  and  fresh  beef  aforesaid  to  the 
injury  of  the  common  and  public  good  of  the  people  of  the 
Territory,  and  unless  they  are  restrained  and  the  said  agree- 
ment, combination,  trust  and  conspiracy  declared  null  and 
void  and  contrary  to  law,  the  defendants  will  artificially  re- 
strain such  trade  and  commerce  and  fix  and  enforce  unreason- 
able and  arbitrary  prices  and  regulations  as  to  the  importation, 
production,  sale,  shipment  and  delivery  of  beef  cattle  and 
fresh  beef  in  the  Territory  to  the  manifest  injury  of  the  people 
of  the  United  States  and  in  defiance  of  law. 

Twenty-eight  demurrers  and  twenty-five  answers  were  filed 
to  the  bill.  The  grounds  of  demurrer  may  be  summarized  as 
follows : 

1. — The  court  is  without  jurisdiction. 

2. — The  bill  states  no  case  for  relief. 

3. — The  bill  is  uncertain  in  that  it  does  not  state  what  means 
have  been  taken  to  carry  out  the  alleged  unlawful  combination, 
trust  and  conspiracy,  or  what  if  any  acts  have  been  done  in 
pursuance  thereof,  or  whether  any  acts  have  been  done  there- 
under, or  whether  such  acts,  if  done,  are  illegal  or  in  violation 
of  the  act  of  Congress  referred  to. 

4. — The  allegations  of  intent  to  monopolize,  and  a  combi- 
nation, trust  and  conspiracy  to  monopolize,  do  not  set  forth 
any  cause  of  action. 

5. — The  charging  paragraphs,  13  to  22,  are  too  general,  un- 
certain and  indefinite;  they  charge  nothing  unlawful  save  by 
averments  of  conclusions  of  law;  there  is  nothing  specific 
enough  stated  on  which  to  base  an  injunction;  facts  are  not 
stated  with  sufficient  fullness;  arbitrarily  raising,  lowering, 
fixing  and  maintaining  the  price,  as  alleged,  is  not  unlawful  or 
the  basis  of  an  injunction ;  it  is  not  stated  by  what  acts  of  de- 
fendants prices  were  raised,  fixed  or  maintained;  the  agree- 
ment is  not  alleged  with  sufficient  fullness;  the  appointment 
of  a  general  agency  is  all  that  is  alleged,  and  that  is  not  illegal ; 
the  specific  manner  of  preventing  and  discouraging  importa- 
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tions  is  not  alleged ;  there  are  no  allegations  that  importations 
wore  ever  prevented  or  discouraged ;  there  are  no  allegations  that 
defendants  ever  acted,  are  acting  or  threatening  to  act  under  the 
alleged  agreement;  the  agreement  did  not  fix  prices  to  consum- 
ers ;  it  does  not  appear  that  consumers'  prices  were  raised  in  con- 
sequence of  the  agreement ;  it  does  not  appear  that  other  graziers 
were  in  fact  forced  out  of  the  market;  the  '^ability"  charged 
in  paragraph  17  of  the  bill,  to  raise  and  lower  and  maintain 
prices,  and  oppressive  prices,  does  not  appear  from  the  petition 
to  be  material ;  paragraph  18  does  not  sufficiently  show  that  the 
acts  therein  charged  were  done  by  the  concerted  action  of  the 
defendants  or  any  of  them,  or  collusively;  paragraphs  18, 
19,  20  and  21,  which  charge  the  acts  alleged  to  be  done  under 
the  agreement,  do  not  sufficiently  show  at  what  time  the  acts 
in  question  were  done,  or  that  at  the  time  they  were  done  they 
were  unlawful,  or  were  act^  which  this  court  has  power  to  en- 
join; an  injunction  cannot  possibly  issue  in  the  terms  prayed 
for,  or  according  to  the  allegations  of  the  bill,  even  if  one  can 
issue  at  all,  as  to  any  of  the  acts  charged;  it  is  uncertain 
whether  it  is  intended  to  be  alleged  in  paragraph  10  that  the 
defendants  can  and  do  control  or  can  and  do  if  combined,  and 
whether  it  was  intended  to  be  alleged  that  the  defendants  are 
combined;  there  is  no  showing  that  the  action  is  one  arising 
under  the  Constitution  and  laws  of  the  Uiiited  States. 

The  law  under  which  this  case  is  brought  appears  to  be  de- 
void of  vagueness  and  uncertainty.  The  first  section  makes 
a  * 'contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states  or  foreign  nations"  a  misdemeanor.  The  third 
section  makes  the  same  acts  done  in  restraint  of  trade  or  com- 
merce in  a  Territory  a  misdemeanor.  The  object  of  the  statute 
is  to  prevent  combinations  in  restraint  of  trade  and  commerce. 
Tho  decisions  that  have  been  made  under  the  provisions  of  the 
statute  agree  that  competition  is  essential  to  trade  from  the 
point  of  view  of  the  public  in  whose  interest  the  statute  was 
enacted,  and  that  a  combination  to  restrain  or  destroy  com- 
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petition,  with  ability  to  do  so,  is  within  the  statute  as  a  com- 
bination in  restraint  of  trade.  Northern  Securities  Co,  v. 
United  States,  193  U.  S.  197,  337-338. 

It  is  charged  in  the  bill  that  "in  order  to  monopolize  and 
attempt  to  monopolize  and  combine  and  conspire  to  monopolize 
trade  and  commerce  in"  beef  cattle  and  fresh  beef  in  the  Ter- 
ritory, the  defendants  have,  are  and  intend  to  continue  to  be 
engaged  in  a  certain  unlawful  combination,  trust  and  conspir- 
acy. The  demurrers  say  that  this  sets  forth  no  cause  of  ac 
tion.  It  is  true  that  the  statute  under  which  this  case  is 
brought  does  not  make  the  attempt  to  monopolize  or  the  act  of 
monopolizing  the  trade  or  commerce  in  a  Territory  an  offense, 
but  it  declares  a  combination  or  conspiracy  in  restraint  of 
trade  or  commerce  in  a  Territory  to  be  illegal  and  provides 
pimishment  for  such  conduct.  A\Tiile  all  restraints  of  trade  are 
not  monopolies,  all  commercial  monopolies  are  probably  re- 
straints of  trade.  It  will  be  seen  that  the  bill  does  not  charge 
the  defendants  with  monopolizing  or  attempting  to  monopolize 
the  beef  trade  of  the  Territory,  but  of  combining  and  conspir- 
ing te  do  so  by  controlling  prices,  etc.  If  a  monopoly  is  the 
exclusive  control  of  a  trade  tending  to  the  exclusion  of  all  others 
therefrom,  it  can  hardly  be  contended  that  .a  combination  to 
effect  a  monopoly  is  not  a  combination  in  restraint  of  trade. 

An  important  ground  of  demurrer,  referred  to  in  the  third 
part  of  the  above  summary,  is  that  the  bill  is  uncertain  in  that 
it  does  not  state  what  means  have  been  taken  to  carry  out  the 
alleged  unlawful  combination,  trust  and  conspiracy,  or  what, 
if  any  acts  have  been  done  in  pursuance  thereof,  or  whether 
any  acts  have  been  done  thereunder,  or,  if  done,  are  illegal  or 
in  violation  of  the  act.  It  appears  from  the  decisions  made 
under  the  provisions  of  this  act  that  it  is  not  necessary  to  say 
in  a  bill  for  the  enforcement  of  the  act  that  any  means  have 
been  taken  to  carry  out  the  objects  of  the  unlawful  combina- 
tion, trust  and  conspiracy  charged.  It  is  suiBcient  if  it  is 
shown  that  a  combination  in  direct  restraint  of  trade  or  com- 
merce, with  sufficient  powers  for  the  accomplishment  of  such 
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tions  is  not  alleged ;  there  are  no  allegations  that  importations 
were  ever  prevented  or  discouraged ;  there  are  no  allegations  that 
defendants  ever  acted,  are  acting  or  threatening  to  act  under  the 
alleged  agreement;  the  agreement  did  not  fix  prices  to  consum- 
ers ;  it  does  not  appear  that  consumers'  prices  were  raised  in  con- 
sequence of  the  agreement ;  it  does  not  appear  that  other  graziers 
were  in  fact  forced  out  of  the  market;  the  "ability"  charged 
in  paragraph  17  of  the  bill,  to  raise  and  lower  and  maintain 
prices,  and  oppressive  prices,  does  not  appear  from  the  petition 
to  be  material;  paragraph  18  does  not  sufficiently  show  that  the 
acts  therein  charged  were  done  by  the  concerted  action  of  the 
defendants  or  any  of  them,  or  collusivoly;  paragraphs  18, 
19,  20  and  21,  which  charge  the  acts  alleged  to  be  done  under 
the  agreement,  do  not  sufficiently  show  at  what  time  the  acta 
in  question  were  done,  or  that  at  the  time  they  were  done  they 
wore  unlawful,  or  were  acts  which  this  court  has  power  to  en- 
join; an  injunction  cannot  possibly  issue  in  the  terms  prayed 
for,  or  according  to  the  allegations  of  the  bill,  even  if  one  can 
issue  at  all,  as  to  any  of  the  acts  charged;  it  is  uncertain 
whether  it  is  intended  to  be  alleged  in  paragraph  10  that  the 
defendants  can  and  do  control  or  can  and  do  if  combined,  and 
whether  it  was  intended  to  be  alleged  that  the  defendants  are 
combined;  there  is  no  showing  that  the  action  is  one  arising 
under  the  Constitution  and  laws  of  the  United  States. 

The  law  under  which  this  case  is  brought  appears  to  be  de- 
void of  vagueness  and  uncertainty.  The  first  section  makes 
a  "contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states  or  foreign  nations"  a  misdemeanor.  The  third 
section  makes  the  same  acts  3one  in  restraint  of  trade  or  com- 
merce in  a  Territory  a  misdemeanor.  The  object  of  the  statute 
is  to  prevent  combinations  in  restraint  of  trade  and  commerce. 
The  decisions  that  have  been  made  under  the  provisions  of  the 
statute  agree  that  competition  is  essential  to  trade  from  the 
point  of  view  of  the  public  in  whose  interest  the  statute  was 
enacted,  and  that  a  combination  to  restrain  or  destroy  com- 
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petition,  with  ability  to  do  so,  is  within  the  statute  as  a  com- 
bination in  restraint  of  trade.  Northern  Securities  Co.  r. 
United  States,  193  U.  S.  197,  337-338. 

It  is  charged  in  the  bill  that  *4n  order  to  monopolize  and 
attempt  to  monopolize  and  combine  and  conspire  to  monopolize 
trade  and  commerce  in"  beef  cattle  and  fresh  beef  in  the  Ter- 
ritory, the  defendants  have,  are  and  intend  to  continue  to  be 
engaged  in  a  certain  unlawful  combination,  trust  and  conspir- 
acy. The  demurrers  say  that  this  sets  forth  no  cause  of  ac 
tion.  It  is  true  that  the  statute  under  which  this  case  is 
brought  does  not  make  the  attempt  to  monopolize  or  the  act  of 
monopolizing  the  trade  or  commerce  in  a  Territory  an  offense, 
but  it  declares  a  combination  or  conspiracy  in  restraint  of 
trade  or  commerce  in  a  Territory  to  be  illegal  and  provides 
punishment  for  such  conduct.  While  all  restraints  of  trade  are 
not  monopolies,  all  commercial  monopolies  are  probably  re- 
straints of  trade.  It  will  be  seen  that  the  bill  does  not  charge 
the  defendants  with  monopolizing  or  attempting  to  monopolize 
the  beef  trade  of  the  Territory,  but  of  combining  and  conspir- 
ing to  do  so  by  controlling  prices,  etc.  If  a  monopoly  is  the 
exclusive  control  of  a  trade  tending  to  the  exclusion  of  all  others 
therefrom,  it  can  hardly  be  contended  that  .a  combination  to 
effect  a  monopoly  is  not  a  combination  in  restraint  of  trade. 

An  important  ground  of  demurrer,  referred  to  in  the  third 
part  of  the  above  summary,  is  that  the  bill  is  uncertain  in  that 
it  does  not  state  what  means  have  been  taken  to  carry  out  the 
all^d  unlawful  combination,  trust  and  conspiracy,  or  what, 
if  any  acts  have  been  done  in  pursuance  thereof,  or  whether 
any  acts  have  been  done  thereunder,  or,  if  done,  are  illegal  or 
in  violation  of  the  act.  It  appears  from  the  decisions  made 
under  the  provisions  of  this  act  that  it  is  not  necessary  to  say 
in  a  bill  for  the  enforcement  of  the  act  that  any  means  have 
heen  taken  to  carry  out  the  objects  of  the  unlawful  combina- 
tion, tnist  and  conspiracy  charged.  It  is  sufficient  if  it  is 
shown  that  a  combination  in  direct  restraint  of  trade  or  com- 
merce, with  sufficient  powers  for  the  accomplishment  of  such 
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object,  has  been  entered  into.  "It  is  our  duty  to  ascertain 
whether  the  proof  discloses  a  combination  in  direct  restraint 
of  interstate  commerce;  that  is  to  say  a  combination  whereby 
the  power  has  been  acquired  to  suppress  competition  between 
two  or  more  competing  and  parallel  lines  of  railroad  engaged 
in  interstate  commerce.  If  it  does  disclose  such  a  combination 
— and  we  have  little  hesitation  in  answering  this  question  in 
the  affirmative — then  the  anti-trust  act,  as  it  has  been  hereto- 
fore interpreted  by  the  court  of  last  resort,  has  been  violated, 
and  the  government  is  entitled  to  a  decree."  United  States  v. 
Northe7m.  Securities  Co.,  et  ah,  120  Fed.  Rep.  721,  731:affirmed 
193  U.  S.  197.  The  dissenting  opinion  of  Mr.  Justice  Holmes 
in  the  Northeni  SecuHties  case,  page  409,  cited  in  defendants' 
briefs,  "that  there  is  no  combination  in  restraint  of  trade  until 
something  is  done  with  the  intent  to  exclude  strangers  to  the 
combination  from  competing  with  it  in  some  part  of  the  busi- 
ness which  it  carries  on,"  is  contrarv'  to  the  opinion  of  the 
court  as  given  above.  Moreover,  the  bill  before  the  court  al- 
leges contrivances  to  debar  strangers  to  the  combination  from 
competing  with  it,  for  instance, — the  agreement  to  try  to  pre- 
vent importations  in  favor  of  competitors  of  the  defendants. 

In  this  case,  however,  the  bill  alleges  that  the  combination, 
trust  and  conspiracy  charged  was  to  be  effected  by  means  of 
an  agreement  between  the  Metropolitan  and  the  remaining  de- 
fendants and  each  of  them,  whereby  the  latter  agreed  not  to 
engage  in  the  retail  trade  in  beef  cattle  and  fresh  beef  in  the 
Territory  as  competitors  of  the  Metropolitan,  nor  produce, 
deal  in  or  deliver  beef  cattle  and  fresh  beef  to  or  for  any  com- 
petitor of  the  Metropolitan,  and  would  prevent  and  discourage 
by  every  possible  means  and  manner  within  their  power  all 
importations  of  beef  cattle  and  fresh  beef  into  the  Territory 
by  anyone  else,  to  or  for  any  competitor  in  the  Territory  of 
the  defendants  or  any  of  them;  and  whereby  the  Metropolitan 
agreed  wuth  the  remaining  defendants  and  each  of  them  to 
purchase  its  entire  demands  for  beef  cattle  and  fresh  beef  from 
them  at  an  agreed  price,  which  should  be  the  same  to  each  of 
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them,  and  to  apportion  the  quantities  so  purchased  among 
them,  and  that  it  would  not  produce,  deal  in,  puchase  or  im- 
port into  the  Territory  any  beef  cattle  and  fresh  beef  other 
than  such  beef  cattle  and  fresh  beef  as  it  purchased  or  should 
purchase  from  them,  and  would  prevent  and  discourage  by 
every  possible  means  and  manner  in  its  power,  all  importa- 
tions into  the  Territory  of  beef  cattle  and  fresh  beef  by  anyone 
else  other  than  the  remaining  defendants  or  any  of  them,  and 
that  it  was  further  agreed  that  the  price  so  fixed  to  be  paid  to 
each  of  the  remaining  defendants  should  not  be  changed  in  any 
manner  by  the  demand  for  fresh  beef  in  the  localities  supplied 
by  the  Metropolitan,  nor  by  the  supply  of  beef  cattle  available 
for  such  localities,  save  by  the  consent  of  the  remaining  de- 
fendants. 

Here  is  an  agreement  to  do  definite  things  and  to  refrain 
from  doing  definite  things  in  order  to  effectuate  the  alleged 
combination.  In  the  words  of  the  decision  in  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  400,  "The  charge  is  not  of  a 
single  agreement  but  of  a  course  of  conduct  intended  to  be  con- 
tinued. Under  the  act  it  is  the  duty  of  the  court,  when  ap- 
plied to,  to  stop  the  conduct.  The  thing  done  and  intended 
to  be  done  is  perfectly  definite :  with  the  purpose  mentioned, 
directing  the  defendants'  agents  and  inducing  each  other  to 
refrain  from  competition  in  bids.  The  defendants  cannot  be 
ordered  to  compete,  but  they  properly  can  be  forbidden  to  give 
directions  or  to  make  agreements  not  to  compete." 

In  the  case  before  the  court  the  remaining  defendants  can 
not  be  compelled  to  engage  in  the  retail  trade  of  beef  cattle  and 
fresh  beef  in  the  Territory,  but  they  may  be  enjoined  against 
combining  under  agreements  not  to  engage  in  such  trade  as  com- 
petitors of  the  Metropolitan,  such  agreements  being  obviously  in 
restraint  of  trade ;  and  so  as  to  the  other  stipulations  of  the  al- 
lied agreement;  the  covenants  of  the  remaining  defendants 
to  refuse  to  deal  with  any  and  all  competitors  of  the  Metro- 
politan, and  to  try  to  prevent  importations  by  others  than  them- 
selves in  favor  of  any  such  competitor,  look  like  agreements  in 
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restraint  of  trade  in  the  Territory';  and  the  stipulations  of  the 
Metropolitan  to  purchase  its  entire  supply  from  the  remain- 
ing defendants  at  an  agreed  price  which  should  be  the  same 
for  each  of  them,  and  to  apportion  the  quantities  purchased 
among  them,  and  that  it  would  not  produce,  deal  in  or  import 
beef  cattle  and  fresh  beef  other  than  it  purchased  or  should 
purchase  from  the  remaining  defendants,  and  would  try  to 
prevent  importations  by  anyone  other  than  the  remaining  de- 
fendants in  favor  of  any  competitor  of  the  defendants,  are  ob- 
viously for  the  object  of  destroying  competition  among  the 
defendants  in  the  beef  trade,  and  creating  a  monopoly  in  the 
business  by  preventing  competition  from  rival  dealers.  The 
further  agreement  that  the  price  so  fixed  to  be  paid  to  each 
of  the  remaining  defendants  by  the  Metropolitan  should  not 
be  changed,  either  by  the  demand  for  fresh  beef  in  the  locali- 
ties supplied  by  the  Metropolitan  or  by  the  supply  of  beef  cat- 
tle available  for  such  localities,  save  by  the  consent  of  the  re- 
maining defendants,  strengthens  the  conviction  produced  by 
the  other  stipulations,  and  adds  the  new  element  of  a  restraint 
of  trade,  which  is  to  be  effected  by  the  removal  of  that  influ- 
ence on  prices  which  is  usually  created  by  the  laws  of  supply 
and  demand  upon  a  business  that  is  free  and  unrestrained. 
Whitwell  V.  Continental  Tobacco  Co.,  125  Fed.  Kep.  454r,  459. 
Even  the  apparently  innocent  stipulation  to  "apportion"  be- 
comes an  element  in  the  scheme  to  restrain  trade  in  view  of 
the  other  stipulations,  because  it  aids  in  the  restraint  to  be 
created  by  the  agreement  for  a  uniform  price,  which  is  to  de- 
stroy competition  between  the  other  defendants,  for  the  dealer 
with  more  or  better  cattle  than  the  other  is  thus  debarred  from 
making  the  most  of  such  advantage.  Is  not  this  a  rather  elab- 
orate showing  of  means  taken  to  carry  out  the  alleged  unlawful 
combination,  and  do  not  such  agreements  stand  as  acts  per- 
formed in  pursuance  of  such  combination  ?  Counsel  for  de- 
fendants contend  that  no  "specific  devices"  are  alleged  by  which 
the  agreement,  probably  meaning  the  combination  charged,  is 
to  be  enforced  or  carried  out,  and  for  want  of  them  there  is 
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nothing  to  which  an  injunction  can  be  directed;  and  then,  re- 
ferring to  the  Swift  case,  supra,  they  describe  the  "specific  de- 
vices*' alleged  in  that  case  as  follows:  "(1)  by  directing  their 
agents  to  refrain  from  bidding  against  each  other;  (2)  hold- 
ing secret  meetings  and  there  agreeing  upon  prices;  (3)  noti- 
fying these  prices  by  letters  and  telegrams;  (4)  adhering  to 
the  prices  so  fixed;  (5)  coUusively  restraining  and  curtailing 
quantities  of  meat  shipped  whenever  necessary  to  the  main- 
taining of  prices  so  fixed;  (6)  imposing  penalties  against  each 
other  for  deviations  from  prices;  (7)  establishing  a  uniform 
rule  for  credits  to  dealers;  (8)  notifying  each  other  of  the 
delinquent  dealers;  (9)  keeping  a  black  list;  (10)  refusing 
to  sell  meats  to  delinquents." 

In  the  present  case,  the  bill  alleges  in  paragraph  13,  that 
in  pursuance  of  the  unlawful  combination  charged,  the  defend- 
ants have  and  will  continue  arbitrarily  to  raise,  lower,  fix  and 
maintain  prices  at  which  they  and  each  of  them  will  sell  beef 
cattle  and  fresh  beef  to  dealers  and  consumers.  Controlling 
prices  in  order  to  effectuate  an  unlawful  combination  to  de- 
stroy competition  among  those  combining  and  to  craate  a 
monopoly  is  a  device  to  accomplish  that  result,  and  may  be  re- 
strained by  injunction.  The  injunction  in  the  Swift  case, 
supra,  enjoins,  among  other  things,  the  "raising  or  lowering 
prices  or  fixing  uniform  prices  at  which  said  meats  will  be 
sold,"  "by  combination,  conspiracy  or  contract."  In  like  man- 
ner the  remaining  defendants  may  be  restrained  from  agree- 
ing not  to  deal  with  competitors  of  the  Metropolitan.  And  the 
Metropolitan  may  be  restrained  from  agreeing  with  the  re- 
maining defendants  to  purchase  its  entire  supply  from  them 
at  an  agreed  price  which  should  be  the  same  from  each  of 
them,  and  to  apportion  the  quantities  purchased  among  them, 
and  that  it  will  not  produce,  deal  in  or  import  beef  cattle  or 
fresh  beef  other  than  it  should  purchase  from  them,  and  will 
try  to  prevent  importations  from  others  than  the  remaining 
defendants  in  favor  of  any  competitor  of  the  defendants.  And 
all  of  the  defendants  may  be  restrained  from  agreeing  that  the 
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price  so  fixed,  as  charged,  should  be  paid  to  each  of  the  remain- 
ing defendants  by  the  Metropolitan  and  should  not  be  changed 
either  by  the  demand  for  fresh  beef  in  the  localities  supplied 
by  the  Metropolitan  or  by  the  supply  of  beef  cattle  available 
for  such  localities,  save  by  the  consent  of  the  remaining  de- 
fendants, and  from  arbitrarily  raising,  lowering,  fixing  and 
maintaining  prices  at  which  they  and  each  of  them  will  sell 
beef  cattle  and  fresh  beef  to  dealers  and  consumers;  for  are 
not  all  of  these  stipulations  contrivances  or  devices  for  carry- 
ing out  the  unlawful  combination  charged?  What  material 
difference  is  there  between  holding  secret  meetings  and  there 
agreeing  upon  prices  and  adhering  to  the  price  so  fixed  until 
changed  at  a  subsequent  meeting,  as  charged  in  the  Swift  case, 
and  agreeing  upon  a  price  at  which  the  Metropolitan  should 
purchase  its  entire  supply  from  the  remaining  defendants 
which  should  be  the  same  for  each  of  them,  and  that  such  price 
should  not  be  changed,  save  by  the  consent  of  the  remaining 
defendants,  either  by  the  supply  of  or  the  demand  for  beef 
cattle  and  fresh  beef  in  the  localities  supplied  by  the  Metro- 
politan, as  in  the  case  before  the  court  ?  The  circumstance 
that  in  the  one  case  the  bill  charges,  if  it  does  so  charge,  which 
is  doubtful,  the  contrivances  mentioned  to  be  in  operation,  and 
in  the  other  an  agreement  is  charged  through  which  the  con- 
trivances mentioned  are  to  be  carried  out,  makes  no  difference 
according  to  the  authority  of  United  States  v.  Northern  Se- 
curities Co.,  above  cited.  The  law  makes  a  "contract,  com- 
bination in  form  of  trust  or  otherwise,  or  conspiracy  in  re- 
straint of  trade  or  commerce  in  any  Territory''  illegal;  and  it 
is  not  necessary  to  show  that  such  combination  or  conspiracy 
is  in  active  operation,  but  only  that  it  is  a  combination  to  sup- 
press competition  with  the  power  to  do  so.  Can  it  be  said 
that  the  pleadings  do  not  show  this?  The  illegality,  for  in- 
stance, of  the  arcts  or  conduct  agreed  on,  is  not  necessarily  in 
the  acts  themselves  but  in  the  circumstance  that  they  are  in- 
tended to  be  done  by  combination,  and  that  they  are  in  re- 
straint of  trade.     "Unless  the  agreement  involves  an  absorp- 
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tion  of  the  entire  traffic  in  lumber,  and  is  entered  into  for  the 
purpose  of  obtaining  the  entire  control  of  it  with  the  object  of 
extortion,  it  is  not  objectionable  to  the  statute  in  my  opinion." 
United  States  t\  Nelson,  52  Fed.  Rep.  646,  647.  Do  not  the  al- 
legations in  the  present  case  show  a  purpose  of  obtaining  the 
entire  control  of  the  Hawaiian  beef  trade,  in  Honolulu  at 
least,  with  the  object  of  controlling  prices? 

Counsel  for  defendants  make  much  of  the  contention  that 
controlling  prices  and  monopolizing  as  alleged,  are  not  un- 
lawful, that  it  is  uncertain  from  the  bill  that  any  acts  have 
been  done  that  are  unlawful  and  that  in  regard. to  the  agree- 
ments charged,  the  appointment  of  a  general  agency  is  all  that 
is  alleged  and  that  is  not  illegal. 

It  is  not  necessary  that  in  a  case  of  this  kind  the  acts  al- 
leged to  have  been  done  to  carry  out  the  unlawful  combination 
charged  should  be  in  themselves  unlawful. 

"Xo  conduct  has  such  an  absolute  privilege  as  to  justify  all 
possible  schemes  of  which  it  be  a  part.  The  most  innocent 
and  constitutionally  protected  of  acts  or  omissions  may  be 
made  a  step  in  a  criminal  plot,  and,  if  it  is  a  step  in  a  plot, 
neither  its  innocence  nor  the  Constitution  is  sufficient  to  pre- 
vent the  punishment  of  the  plot  by  law."  Aikens  v,  Wiscon- 
sin, 195  U.  S.  194. 

*»Tudge  Morrow,  in  Loeioe  v,  California  State  Federation  of 
Labor,  139  Fed.  Rep.  71,  85,  says  of  the  ruling  of  which  the 
above  quotation  is  a  part :  "  This  opinion  of  Mr.  Justice 
Holmes,  while  it  was  directed  to  the  construction  of  a  statute, 
appears  to  go  to  the  heart  of  the  whole  question,  and  disposes 
of  the  argument  that  there  can  be  no  liability  of  a  combination 
for  acts  unless  the  acts  themselves  are  criminal." 

The  further  point  is  made  in  the  demurrers  that  "there  is 
no  allegation  that  the  graziers  agreed  with  titch  other 
nowhere  in  the  bill  is  there    an    allegation    that  any  grazier 
a^eed  with  any  other  grazier  to  do  anything  whatever" ;  and 
consequently   the   agreement  alleged   cannot   support   the   alle- 
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gation  of  law  that  the  defendants  have  engaged  in  an  unlawful 
combination. 

It  will  be  seen  on  examination  of  paragraphs  13,  11  and  15 
of  the  bill  that  the  defendants  are  charged  with  being  engaged 
in  an  unlawful  combination  to  control  prices  in  the  fresh  beef 
trade  of  the  Territory  in  order  to  destroy  competition  among 
themselves  and  to  monopolize  such  trade,  w-hich  combination 
was  and  was  to  be  effectuated  and  maintained  by  the  agreement 
under  consideration  between  the  Metropolitan  and  the  remain- 
ing defendants.  Certain"  stipulations  of  this  agreement  re- 
quire both  the  Metropolitan  and  the  remaining  defendants 
to  do  certain  things  and  not  to  do  certain  thin^.  Other  stip- 
ulations provide  for  an  agreed  price  at  which  the  Metropolitan 
should  buy  beef  from  the  remaining  defendants,  which  was  to 
be  the  same  as  to  each  of  them,  and  that  such  purchases  should 
be  apportioned  among  the  latter.  Here  is  mutuality,  not  only 
between  the  Metropolitan  and  the  remaining  defendants,  but 
among  the  remaining  defendants  themselves  as  well.  This 
mutuality  continues  and  is  still  more  conspicuous  in  the  fur- 
ther stipulation  that  such  agreed  price  shall  not  be  changed 
save  by  the  consent  of  the  remaining  defendants,  either  by  the 
supply  of  beef  cattle  or  the  demand  for  fresh  beef  in  the  locali- 
ties supplied  by  the  Metropolitan.  Where  an  agreement  in- 
trinsically shows  mutuality  between  parties  to  it,  it  is  suffi- 
cient without  an  express  statement  of  such  mutuality.  More- 
over the  alleged  agreement  is  not  charged  as  the  unlawful 
eombination,  but  as  the  means  adopted  for  carrying  it  out. 

In  the  argument  on  the  demurrers  it  was  contended  that  a 
reasonable  construction  of  the  anti-trust  act  required  that  the 
restraint  referred  to  in  the  act  should  be  interpreted  to  mean 
an  unreasonable  restraint  only.  This  question,  however,  is 
decided  adversely  to  such  contention  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  United  States  v.  Trans- 
Missouri  Freight  Ass'n.,  166  U.  S.  290,  340,  which  is  sup- 
ported by  the  cases  of  United  States  r.  Joint  Traffic  Ass*n., 
171  Id.   505  and  Northern  Securities  Co,  v.   United  States, 
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193  Id.  197.  It  is  true  that  Mr.  Justice  Brewer  who  con- 
curred in  the  decision  in  the  Northern  Securities  case,  dis- 
sents on  this  point,  excepting  from  the  application  of  the 
statute  "those  minor  contracts  in  partial  restrain  of  trade 
which  the  long  course  of  decisions  at  common  law  had  affirmed 
were  reasonable  and  ought  to  be  upheld."  The  Supreme  Court 
of  the  Territory  of  Hawaii  lately  adopted  this  conclusion  in 
the  case  of  Hawaiian  Carriage  M'fg.  Co,  v.  Schuman  Car- 
riage Co,,  17  Haw.  495,  and  while  I  am  not  disposed  to  quar- 
rel with  it  in  its  conception  of  the  law,  I  am  inclined  to  the 
view  that  the  reason  of  the  apparent  exceptions  is  not  that 
suggested  by  those  who  contend  that  it  is  their  reasonableness, 
but  rather  is  in  the  statute  itself.  This  makes  every  contract, 
combination,  etc.,  in  restraint  of  trade  and  commerce  among 
the  several  States  or  with  foreign  nations  or  in  any  Territory 
or  the  District  of  Columbia  or  between  Territories  and  States 
or  the  District  of  Columbia  or  foreign  nations,  illegal  and 
punishable.  The  statute  thus  makes  no  exception  but  includes 
all  contracts  and  combinations  as  -well  as  conspiracies  *4n  re- 
straint of  trade,"  and  makes  them  unlawful.  The  title  of  the 
act  has  little  significance,  but  merely  follows  the  act.  These 
words  "in  restraint  of  trade,"  include,  I  submit,  not  only  the 
meaning  conveyed  by  the  words  for  restraint  of  trade,  indi- 
cating intention  or  purpose,  but  also  the  broader  meaning  of 
restraint  as  the  necessary  and  logical  and  also  the  main  result 
of  the  undertakings  mentioned:  for  if  the  intention  of  Con- 
gress had  been  only  the  meaning  given  in  the  first  construc- 
tion, it  would  have  been  likely  to  have  used  the  words  combi- 
nations, etc.,  for  restraint  of  trade  or  to  restrain  trade.  We 
have  therefore  a  law  that  forbids  all  restraints  of  trade  bv 
combination  both  where  that  is  the  purpose  of  the  contract 
or  combination,  and  where  that  is  the  unavoidable  or  inevi- 
table and  main  result  of  the  contract  or  combination  which  may 
be  ostensibly  for  other  objects.  Under  the  first  proposition, 
combinations  to  do  something  else  than  restrain  trade-  but 
which  do  restrain  trade  remotely  and  incidentally,  are  clearly 
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not  within  the  act,  not  showing  an  unlawful  purpose,  while 
under  the  second  proposition,  those  combinations  which  must 
restrain  trade  as  their  inevitable  and  main  result,  are  within 
the  act,  even  though  ostensibly  for  other  objects,  as  the  fact 
is  that  their  main  result  must  be  restraint  of  txade;  such  conse- 
quence of  the  combination  would  or  ought  to  be  known  to  the 
parties  thereto  pafficiently  to  bring  them  within  the  rule  of 
la«v  as  to  criminal  intent,  that  is,  that  they  intend  to  do  a  thing 
that  is  a  violation  of  the  law,  rather  than  that  they  intend  to 
violate  the  law. 

'^  Where  acts  are  not  sufficient  in  themselves  to  produce  a 
result  which  the  law  seeks  to  prevent — for  instance,  the  mo- 
nopoly— ^but  require  further  acts  in  addition  to  the  mere  forces 
of  nature  to  bring  that  result  to  pass,  an  intent  to  bring  it  to 
pass  is  necessary  in  order  to  produce  a  dangerous  probability 
that  it  will  happen.  C omnwnicealth  v.  Peaslee,  177  Massa- 
chusetts, 267,  272.  But  when  that  intent  and  the  consequent 
dangerous  probability  exist,  this  statute,  like  many  others  and 
like  the  common  law  in  some  cases,  directs  itself  against  that 
dangerous  probability  as  well  as  against  the  completed  re^ 
suit."    Swift  &  Co,  V.  United  States,  supra,  396. 

Some  fault  is  found  with  the  grammatical  construction  of 
parts  of  the  bill,  particularly  of  paragraph  10,  which  alleges 
that  from  the  circumstance  that  the  defendants  comprise 
nearly  all  of  the  wholesale  beef  cattle  and  fre«h  beef  dealers 
in  the  Territory,  they  "if  combined  together,  can,  and  do  ab- 
sohit^ly  control  the  prices,  etc."  This  is  certainly  a  defective 
and  uncertain  statement,  and  the  defendants  complain  that  it 
is  difficult  of  comprehension.  This  point,  however,  is  covered 
by  paragraph  13,  whore  it  is  definitely  alleged  that  in  pur- 
suance of  the  combination  charged,  the  defendants  "have  ar- 
bitrarily raised,  lowered,  fixed  and  maintained,  and  will  con- 
tinue to  arbitrarily  raise,  lower,  fix  and  maintain  prices."  An 
allegation  in  paragraph  17  on  the  same  point  is  similarly  criti- 
cised ;  this  also  is  ciired  by  the  definite  statement  of  paragraph 
13  above  quoted. 
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The  point  is  made  in  the  briefs  that  there  "is  no  agreement 
not  to  sell  direct  to  consumers  in  competition  with  each  other." 
If  this  refers  to  all  of  the  defendants,  it  is  entirely  inaccurate; 
if  it  refers  to  the  remaining  defendants,  it  appears  to  be  nomi- 
nally correct.  In  the  latter  case,  such  agreement  as  to  the 
Honolulu  business,  does  not  appear  vital  to  the  case  in  view 
of  their  agreement  with  the  Metropolitan  that  it  should  buy 
all  its  beef  from  them  at  an  agreed  price,  which  only  they 
might  change,  and  should  apportion  the  cattle  purchased  among 
them,  and  that  they  would  not  sell  to  any  rival  of  the  Metro- 
politan, for  would  not  their  dealing  in  competition  with  other, 
with  independent  dealers  in  Honolulu,  be  dealing  with  rivals 
of  the  Metropolitan  ?  So  far  as  the  bill  shows,  there  may  there- 
by be  places  outside  of  Honolulu  where  the  Metropolitan  is  not 
engaged.  This  is  implied  in  paragraphs  5  and  15.  In  regard 
to  such  places  there  appears  nothing  in  the  bill  which  would 
preclude  any  of  the  other  defendants  from  supplying  the  local 
demand  of  dealers  and  consumers,  and  even  competing  with 
each  other  in  so  doing.  Such  action  would  seem  to  be  outside 
of  the  field  of  the  combination  charged  except  as  the  power  of 
the  defendants  engaged  in  the  business  in  such  places,  to  con- 
trol prices,  might  be  indirectly  and  favorably  affected  by  the 
work  of  the  combination  in  other  places  and  particularly  in 
Honolulu. 

There  seems  to  be  no  necessity  for  an  agreement  that  the 
other  defendants  shall  sell  to  the  Metropolitan  all  that  it  shall 
demand,  for  starting  with  an  agreed  price  which  only  the 
former  can  change,  the  re-asons  on  their  part  for  keeping  up 
the  agreement  are  favorable  enough  for  all  practical  purposes. 

It  is  contended  that  the  stipulations  of  the  alleged  agree- 
ment whereby  the  remaining  defendants  and  each  of  them 
agree  not  to  engage  in  the  retail  trade  in  beef  cattle  or  fresh 
l)eef  as  competitors  of  the  iletropolitan,  nor  produce,  deal  in 
or  sell  beef  cattle  or  fresh  beef  to  or  for  any  competitor  of  the 
Metropolitan,  are  shown  by  paragraphs  4,  8,  9,  10,  17  and  21 
of  the  bill  to  have  been  violated  by  their  selling  to  dealers 
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other  than  the  Metropolitan  as  alleged.  Upon  an  examina- 
tion of  these  paragraphs  I  find  no  statements  or  admissions 
that  the  remaining  defendants  have  engaged  in  such  retail 
trade  or  that  they  have  been  or  are  dealing  with  competitors 
of  the  Metropolitan.  The  fact  that  the  bill  states  that  the  de- 
fendants are  and  will  be  engaged  in  the  business  of  producing 
and  selling  beef  cattle  and  fresh  beef  to  dealers  and  consumers 
in  the  Territory  does  not  imply  that  such  production  and  sales 
are  for  or  to  competitors,  for  other  allegations  of  the  bill,  par- 
ticularly those  in  paragraph  5,  allege  that  the  Metropolitan  is 
and  will  be  engaged  in  the  business  of  selling,  shipping  and 
delivering  beef  cattle  and  fresh  beef  to  dealers  and  consumers 
in  the  Territory  and  particularly  in  the  city  of  Honolulu  for  and 
on  behalf  of  the  other  defendants,  and  it  is  alleged  in  paragraph 
13  that  defendants  will  sell  directly  or  through  their  respective 
agents  to  dealers  and  consumers,  thus  conclusively  showing  that 
a  part  at  least  of  the  business  of  the  other  defendants  above 
referred  to  of  furnishing  beef  cattle  and  fresh  beef  to  the 
dealers  and  consumers  of  the  Territory,  is  and  will  be  done 
through  the  Metropolitan.  Paragraph  5  of  the  bill  further  con- 
tains the  following  significant  sentence:  referring  to  the  busi- 
ness of  the  Metropolitan  in  dealing  with  dealers  and  consum- 
ers for  and  on  behalf  of  the  other  defendants,  it  adds,  "and 
in  so  far  as  the  city  of  Honolulu  is  concerned,  exclusively  on 
behalf  of  said  defendants."  If  this  means  that  the  Metropol- 
itan handles  the  whole  supply  from  the  remaining  defendants 
for  Honolulu,  it  would  imply  that  it  does  not  necessarily,  un- 
der the  agreement,  handle  the  whole  supply  of  the  remaining 
defendants  for  places  outside  of  Honolulu,  leaving  them  free 
in  such  places  to  do  a  wholesale  business  with  dealers  who  are 
not  conipeting  with  the  Metropolitan.  The  sentence  under 
consideration  is  open  also  to  the  construction  that  the  Metro- 
politan, so  far  as  Honolulu  is  concerned,  deals  with  no  other 
parties  than  the  remaining  defendants.  To  my  mind  the  first 
construction  is  the  more  strongly  favored  by  the  context.  It 
may  be  that  the  sentence  was  intended  to  cover  both  meanings. 
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Tlie  demurrers  state  as  a  ground  of  demurrer  to  paragraphs 
14  and  15  of  the  bill,  that  they  charge  merely  the  establish- 
ment of  a  general  agency — the  Metropolitan,  which  was  to  buy 
from  them  and  to  which  they  were  to  sell,  which  was  not  illegal. 
When  we  study  this  so-called  ^'^general  agency"  in  the  light  of 
references  to  it  in  other  parts  of  the  bill,  we  find  that  the  stip- 
ulations establishing  the  relations  between  the  Metropolitan 
and  the  other  defendants  require  among  other  things  that  the 
former  shall  buy  its  entire  supply  from  the  latter  at  an  agreed 
price  to  be  paid  to  each  of  them  and  shall  apportion  the  quan- 
tities purchased  among  them,  which  price  shall  not  be  changed 
either  by  the  supply  or  demand  for  beef  in  the  localities  sup- 
plied by  the  Metropolitan,  save  by  the  consent  of  the  remain- 
ing defendants.  These  provisions  are  illegal  in  that  their  ef- 
fect is  to  destroy  all  competition  between  the  remaining  de- 
fendants in  the  business  of  furnishing  beef  to  the  Honolulu 
market.  This  is  done  by  fixing  a  uniform  price  which  is  not 
to  be  affected  by  the  supply  or  demand  of  the  commodity  in 
question;  for  it  is  obvious  that  such  an  arrangement  among 
dealers  who  control  about  ninety  per  cent,  of  the  beef  cattle  of 
the  Territory  must,  under  the  circumstances,  tend  to  raise  the 
retail  prices  of  fresh  beef  in  the  city  of  Honolulu ;  at  any  rate 
it  places  in  the  Metropolitan,  more  than  seventy-five  x>er  cent, 
of  whose  capital  stock  is  alleged  to  be  o^vned  by  the  remaining 
defendants  and  who  elect  and  control  its  ofiicers  and  directors, 
the  power  to  raise  such  prices.  The  other  stipulations  of  the 
agreement,  which  are  fully  referred  to  above,  reinforce  and 
strengthen  this  power. 

"  The  mere  existence  of  such  a  combination  and  the  power 
acquired  by  the  holding  company  as  its  trustee,  constitute  a 
menace  to  and  a  restraint  upon  that  freedom  of  commerce 
which  Congress  intended  to  recognize  and  protect,  and  the 
public  is  entitled  to  have  protected."  Northern  Securities  Co. 
t.  United  States,  supra,  327. 

It  is  not  necessary  to  show  in  proceedings  under  the  anti- 
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trust  act  that  restraint  of  trade  is  effected  or  is  made  complete 
by  tlie  combination  complained  of. 

"All  of  the  authorities  agree  that  in  order  to  vitiate  a  con- 
tract or  combination,  it  is  not  essential  that  its  result  should 
bo  a  complete  monopoly;  it  is  sufficient  if  it  really  tends  to 
that  end  and  to  deprive  the  public  of  the  advantages  which 
flow  from  free  competition."  United  States  v.  E.  C.  Knight 
Co,,  156  U.  S.  1,  16;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  Id.  211,  237. 

It  is  no  objection  to  the  bill,  as  urged  by  the  defendants, 
that  the  alleged  agreement  does  not  fix  the  price  at  which  beef 
cattle  should  be  sold  to  the  Metropolitan.  The  agreement  pro- 
vides an  arbitrary  way  for  fixing  a  uniform  price  independent 
of  the  laws  of  supply  and  demand,  and  this  is  sufficient. 
Addyston  Pipe  £  Steel  Co.  v.  United  States,  supra,  211,  240- 
241. 

Paragraphs  18,  19,  20  and  21  of  the  bill  are  demurred  to  on 
the  ground  that  in  charging  the  acts  done  under  the  agreement 
they  do  not  sufficiently  show  at  what  times  the  acts  in  question 
were  done  or  that  at  the  time  they  were  done  they  were  un- 
lawful or  acts  which  this  court  has  power  to  enjoin.  The  lat- 
ter part  of  this  objection  has  been  considered.  In  regard  to 
the  first  part,  paragraph  18  charges  a  present  and  continuing 
withholding  from  the  trade  of  large  quantities  of  beef  cattle  for 
the  purpose  of  creating  a  scarcity  and  consequent  increase  of 
prices ;  this  conduct  is  not  charged  as  something  agreed  to  be 
done,  but  as  conduct  followed  in  pursuance  both  of  the  agree- 
ment and  the  combination  entered  into  by  the  defendants. 
Paragraph  10  charges  the  acquirement  of  a  monopoly  whereby 
consumers  and  dealers  are  compelled  to  buy  of  defendants; 
and  paragraph  20  charges  defendants  with  arbitrarily  raising 
prices  charged  to  dealers  and  consumers  from  time  to  time  and 
a  continuation  thereof,  which  is  a  device  for  carrying  into  ef- 
fect the  purpose  of  the  combination  as  charged.  These  alle- 
gations are  probably  as  specific  as  the  plaintiff  was  able  to 
make  them  with  the  information  obtainable,  and  they  appear  to 
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me  to  be  reasonably  so.  On  this  point  and  in  regard  to  the  pro- 
fuse objections  of  the  demurrers  to  the  bill  and  to  certain  par- 
agraphs of  it  as  uncertain,  indefinite,  insufficient  and  too 
general,  I  desire  to  quote  the  following  passage  from  Swift  & 
Co.  V.  United  States,  196  U.  S.  373,  395 : 

"  The  general  objection  is  urged  that  the  bill  does  not  set 
forth  sufficient  definite  or  specific  facts.  This  objection  is 
serious,  but  it  seems  to  us  inherent  in  the  nature  of  the  case. 
The  scheme  alleged  is  so  vast  that  it  presents  a  new  problem 
in  pleading.  If,  as  we  must  assume,  the  scheme  is  entertained, 
it  is,  of  course,  contrary  to  the  very  words  of  the  statute.  Its 
size  makes  the  violation  of  the  law  more  conspicuous,  and  yet 
the  same  thing  makes  it  impossible  to  fasten  the  principal  fact 
to  a  certain  time  and  place.  The  elements,  too,  are  so  num- 
erous and  shifting,  even  the  constituent  parts  alleged  are  and 
from  their  nature  must  be  so  extensive  in  time  and  space,  that 
something  of  the  same  impossibility  applies  to  them.  The 
law  has  been  upheld,  and  therefore  we  are  bound  to  enforce  it 
notwithstanding  these  difficulties.  On  the  other  hand,  we 
equally  are  bound  by  the  first  principles  of  justice  not  to  sanc- 
tion a  decree  so  vague  as  to  put  the  whole  conduct  of  the  de- 
fendants' business  at  the  peril  of  a  summons  for  contempt  We 
cannot  issue  a  general  injunction  against  all  possible  breaches 
of  the  law.  We  must  steer  between  these  opposite  difficulties  as 
best  we  can." 

Although  the  scheme  set  forth  in  the  bill  before  the  court  is 
less  vast  than  that  presented  in  the  Swift  case,  yet  the  applica- 
tion of  the  citation  seems  justifiable  from  many  points  of  sim- 
ilarity between  the  two  cases.  The  following  quotation  from 
the  same  case,  page  395,  does  not  appear  to  be  inapplicable  in 
view  of  some  of  the  objections : 

"Whatever  may  be  thought  concerning  the  proper  construc- 
tion of  the  statute,  a  bill  in  equity  is  not  to  be  read  and  con- 
strued as  an  indictment  would  have  been  read  and  construed 
a  hundred  years  ago,  but  it  is  to  be  taken  to  mean  what  it 
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fairly  conveys  to  a  dispassionate  reader  by  a  fairly  exact  use 
of  English  speech.'' 

The  point  is  urged  against  the  bill  that  it  is  bad  in  not  ally- 
ing when  and  how  the  conspiracy  was  formed  or  the  acts  done 
under  it  or  the  persons  who  have  been  injured,  and  the  case  of 
Rice  V.  Standard  Oil  Co.,  134  Fed.  Rep.  464  is  cited  in  sup- 
port of  this  contention.  This  was  an  action  brought  under 
the  seventh  section  of  the  act,  which  gives  a  right  of  action  for 
damages  by  any  person  injured  by  any  other  person  by  reason 
of  anything  forbidden  or  declared  unlawful  in  the  act.  It  is 
evident  that  a  declaration  under  such  section  must  "aver  not 
only  facts  showing  such  a  contract  or  combination  or  conspir- 
acy as  is  declared  by  the  act  to  be  unlawful,  but  facts  showing 
that  by  reason  of  such  unlawful  thing  he  has  been  injured  in 
his  business  or  property."  Id,  465.  This  reasoning  docs  not 
apply  to  the  present  case  which  is  a  petition  for  an  injunction 
under  section  4  of  the  act.  As  to  the  time  when  the  conspiracy 
was  formed  or  the  alleged  acts  done  under  it,  the  bill  charges 
that  the  agreement  by  which  the  combination  charged  was  to 
be  effected,  was  entered  into  after  the  enactment  of  the  anti- 
trust act,  that  it  is  now  in  existence  and  has  been  for  more  than 
the  year  last  past.  In  a  case  of  this  kind,  this  must  be  accepted 
as  sufficient.  The  above  citations  from  the  Swift  case  bear  on 
this  point.  The  same  may  be  said  as  to  the  times  when  other 
alleged  acts  under  the  combination  were  done.  It  is  enough 
that  the  prices  of  the  commodity  have  been,  are  now  and  will 
be  controlled  by  such  combination,  and  that  large  quantities  of 
beef  cattle  are  and  will  bo  withheld  from  the  trade  for  the 
purposes  mentioned. 

Although  the  combination  complained  of  may  have  been 
legal  when  entered  into,  it  became  illegal  upon  the  application 
of  the  laws  of  the  United  States  to  the  Territory  by  the  organic 
act,  if  it  and  the  acts  done  under  it  after  that  time  were  in  vio- 
lation of  the  anti-trust  act.  United  States  v\  Trans-Missouri 
Freight  Ass'n.,  supra. 

As  to  the  contention  that  the  anti-tnist  act  as  a  penal  law 
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must  be  construed  strictly,  "though  penal  laws  are  to  be  con- 
strued strictly,  yet  the  intention  of  the  legislature  must  govern 
in  the  construction  of  penal  as  well  as  other  statutes,  and  they 
are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious  in- 
tention of  the  legislature."  United  States  v.  Lacher,  134  TJ. 
S.  624,  ^2%)  Johnson  v.  Southern  Pacific  Co.,  196  Id.  1,  17-18. 
And  as  to  statutes  in  derogation  of  the  common  law,  "they  are 
also  to  be  construed  sensibly,  and  with  a  view  to  the  object 
aimed  at  by  the  legislature."     Gibson  v.  Jen/ny,  15  Mass.  205. 

To  the  grounds  of  demurrer  that  the  bill  shows  no  cause  for 
relief  and  that  the  court  is  without  jurisdiction,  it  must  be 
answered  that  a  bill  of  this  character,  in  which  the  different 
parts  are  connected  by  references,  giving  a  continuous  narra- 
tive of  facts,  conduct  and  circumstances  charged,  must  be  con- 
strued as  a  whole.  "It  must  be  taken  to  mean  what  it  fairly 
conveys  to  a  dispassionate  reader  by  a  fairly  exact  use  of  Eng- 
lish speech."  Swift  £  Co,  v.  United  States,  supra,  395.  With 
the  conclusions  already  reached  by  the  court,  these  points  will 
not  require  further  consideration. 

In  r^ard  to  the  contention  that  what  one  may  do  all  may 
do,  it  is  enough  to  say  that  the  statute  has  made  certain  con- 
duct by  several  persons  combined  illegal  and  punishable,  and 
the  fact  that  the  same  things  done  by  a  single  person  would 
be  no  violation  of  the  law  does  not  figure  in  the  case.  Bobbs- 
Merrill  Co.  v.  Straus,  139  Fed.  Eep.  155,  191. 

Among  the  many  cases  cited  by  the  defendants  in  support  of 
their  position,  there  are  some  which  antedate  the  anti-trust 
act  under  which  this  case  is  brought,  and  there  are  others 
which,  though  decided  after  the  enactment  of  the  anti-trust 
act,  have  been  brought  and  tried  under  other  jurisdictions  than 
that  of  the  federal  courts,  w^hich  are  not  affected  by  the  anti- 
trust  act  enacted  by  Congress.  These  circumstances  tend  to 
lessen  if  not  to  destroy  the  applicability  of  such  decisions  to 
the  present  case.  For  instance,  in  Mogul  Steamship  Co, 
V.  McGregor,  Gow  &  Co,,  L.  R.  App.  Cas.  (1892),  page  25, 
much  relied  on  by  the  defendants,  the  acts  complained  of  as 
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unlawful  by  which  the  defendants  in  that  case  sought  to  con- 
trol the  shipping  trade  in  tea  from  China,  Avere:  1.  The  offer 
to  shippers  of  a  benefit  by  way  of  rebate  if  they  would  not  deal 
with  the  plaintiffs ;  2.  The  sending  of  special  ships  to  Hankow 
in  the  hope  by  competition,  to  deprive  the  plaintiffs'  vessels 
of  profitable  freight;  3.  The  offer  at  Hankow  of  freights  at 
so  low  a  rate  as  to  be  unprofitable  to  the  rival  ship  owners;  4. 
Pressure  on  their  own  agents  to  induce  them  to  ship  only  on 
the  defendants'  vessels.  The  court  held  that  as  the  acts  of  the 
defendants  were  done  with  the  lawful  object  of  protecting  and 
extending  their  own  trade  and  increasing  their  profits  and  as 
they  had  employed  no  unlawful  means,  the  plaintiffs  had  no 
cause  of  action.  Although  this  decision  may  have  been  cor- 
rect under  English  law,  the  case  would,  in  all  probability,  have 
been  decided  differently  if  it  had  been  brought  under  the 
federal  anti-trust  act,  and  contained  elements  of  a  combina- 
tion in  restraint  of  interstate  trade,  and  of  monopolizing  or 
of  combining  to  monopolize  such  trade.  Under  the  American 
decisions  of  cases  brought  under  the  anti-trust  act,  the  fact 
that  the  several  acts  charged  are  lawful  is  no  defense.  "  The 
plan  may  make  the  parts  imlawful."  Swift  &  Co,  v.  United 
States,  supra,  375,  39G;  AiJcens  v,  Wisconsin,  supra,  194,  206. 
The  decision  in  the  Swift  case,  supra,  402,  in  referring  to  the 
alleged  arrangements  with  the  railroads  for  rebates  of  freight 
charges,  says,  ^'  We  are  of  the  opinion,  however,  that  such  a 
combination  is  within  the  moaning  of  the  statute.  It  is  ob- 
vious that  no  more  powerful  instrument  of  monopoly  could  be 
used  than  an  advantage  in  the  cost  of  transportation."  The 
opinion  in  the  Freight  Association  case,  supra,  335,  rules  out 
the  applicability  of  the  Mogul  Steamship  case  to  cases  brought 
under  the  interstate  commerce  act  and  the  anti-trust  act. 

The  defendants  contend  that  the  Trans-Missouri  Freight 
Association  case  holds  that  to  sustain  a  prosecution  even  in  a 
jurisdiction  in  which  the  second  section  of  the  statute  in  re- 
gard to  monopolies  is  applicable,  the  defendants  must  be  shown 
to  be  corporations  regulated  by  law,  engaged  in  the  public  ser- 
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vice  and  forbidden  to  enter  into  contracts  of  the  character  in 
suit.  I  do  not  so  understand  the  decision  in  that  case.  The 
fact  that  the  defendants  were  railroad  corporations  was  com- 
mented on  as  showing  that  in  their  public  character,  agree- 
ments made  between  them  for  controlling  rates  were  pecu- 
liarly within  the  purpose  of  Congress  in  enacting  the  statute. 
There  is  nothing  in  the  decision  limiting  the  application  of  the 
act  to  such  or  similar  corporations. 

If  the  contention  that  an  intent  unlawfully  to  interfere  with 
the  rights  of  third  parties  must  be  shown  to  be  malicious  and 
be  intended  to  be  carried  out  by  violence  or  fraud,  refers  to  an 
unlawful  intent  to  restrain  trade,  I  must  disagree  with  the 
conclusion  that  such  intent  must  be  shown  to  be  malicious  and 
be  intended  to  be  carried  out  by  violence  or  fraud.  The  anti- 
trust act  and  the  decisions  under  it  do  not  support  such  a 
proposition.  The  intent  to  combine  in  restraint  of  trade  is  an 
unlawful  one  and  has  been  fully  alleged. 

The  defendants'  briefs  are  voluminous  and  able,  and  I  have 
given  them  careful  study,  and  have  tried  to  do  justice  to  their 
contentions  and  authorities  under  the  demurrers  so  far  as  the 
time  at  my  disposal  has  allowed.  I  have  neglected  to  deal  with 
some  minor  points  not  deeming  their  consideration  necessary 
to  the  disposition  of  the  case.  But  reading  the  statute  and  the 
decisions  of  cases  brought  under  it,  I  cannot  avoid  the  con- 
clusion that  the  bill  discloses  a  combination  in  violation  of  the 
statute,  under  both  points  of  the  construction  given  above, 
which  are,  intent  to  restrain  trade  in  a  prime  necessity  of  life 
with  power  to  do  so,  and  a  scheme  whose  inevitable  and  main 
result  is  to  restrain  such  trade. 

Congress,  under  the  menace  of  a  widespread  tendency  to 
combine  great  business  interests  for  the  object  of  removing 
competitior  and  thereby  controlling  prices,  enacted  the  anti- 
trust act  and  the  succeeding  acts  increasing  its  efficiency,  to 
check  and  prevent  such  operations  and  to  protect  both  the  con- 
sumer and  the  independent  dealer  and  producer  from  their 
injurious  and  arbitrary  influences.     It  intended  to  make  the 
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act  positive  and  sweeping  in  order  effectively  to  put  an  end 
to  the  evil  against  which  the  statute  was  enacted. 

The  demurrers  are  overruled  and  the  demurring  defendants 
are  allowed  twenty  days  in  which  to  answer. 


IN  THE  MATTER  OF  H.  R.  HITCHCOCK,  A 

BANKRUPT. 

November  8,  1906. 

Attorneys'  fees  for  services  to  voluntary  honlcrnpt:  Attorneys'  fees 
for  services  to  voluntary  bankrupt,  consisting  of  assistance  to  the  bankrupt 
in  the  preparation  of  petition  for  adjudication  and  Bchedules  and  attend- 
ance at  hearing,  also  preparation  of  petition  for  discharge  and  attendance 
at  hearing,  allowed  as  entitled  to  priority. 

Attorneys'  fees  for  services  to  trustee:  Attorneys'  fees  for  services 
rendered  to  trustee  allowed  as  reasonable  exi>ense8  necessarily  incurred  in 
the  performance  of  his  duties  and  as  entitled  to  priority. 

I 

In  Bankruptcy:  Attorneys'  petition  for  fees  for  services 
to  bankrupt  and  trustee's  petition  for  allowance  of  attorneys^ 
fees  for  services  in  administration. 

Castle  &  WUhington  and  T,  M,  Ilan-ison,  Attorneys  for 
Bankrupt. 

Wrru  L,  Cattle,  Trustee. 

DoLE^  J.  The  attorneys'  petition  for  allowance  of  fees  for 
services  to  the  bankrupt  itemizes  their  services  as  follows: 

Preparing  petition  of  bankrupt  to  be  adjudged  such,  with 
six  schedules  and  affidavits,  and  advising  re  the  same. 

Attendance  in  court  when  such  petition  was  grant^ed,  and 
order  granting  same. 

Preparing  bankrupt's  petition  for  discharge  and  affidavit 
and  attendance  in  court  when  same  was  granted. 

The  petition  alleges  that  no  fees  for  such  services  have  been 
paid. 
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There  is  a  conflict  of  authority  in  the  federal  cases  on  this 
subject.  The  cases  of  In  re  Beck,  92  Fed.  Rep.  889  (Feb- 
ruary, 1899)  and  In  re  Stotts,  93  Id.  438  (April,  1900)  hold 
that  attorneys'  fees  for  services  to  a  voluntary  bankrupt  in  in- 
stituting and  during  proceedings  will  not  be  allowed  as  a  debt 
entitled  to  priority  but  must  be  presented  as  a  claim  against 
the  estate  for  a  pro  rata  share  therein;  while  in  Re  Kross,  96 
Fed.  Rep.  816  (October,  1899),  supported  by  In  re  Terrill, 
103  Id.  781  (October,  1900)  holds  to  the  view  that  attorneys 
in  such  proceedings  are  entitled  to  fees  for  preparing  peti- 
tions and  schedules  for  adjudication,  attendance  in  court  on 
hearing  thereof,  and  preparing  petition  for  discharge  and  at- 
tendance on  hearing  of  the  same.  In  the  Kross  case  the  de- 
cision refers  to  section  60d  of  the  Bankrupt  Act  in  support  of 
its  conclusion.  I  am  inclined  to  adopt  the  reasoning  in  this 
case.  The  law  on  this  question  is  in  section  64b,  div.  3,  of  the 
bankrupt  act,  which  provides  as  follows  in  regard  to  debts 
entitled  to  priority :  "  The  cost  of  administration,  including 
the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's  fee  for  the  professional  services  actually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  to  the  peti- 
tioning creditors  in  involuntary  cases,  to  the  bankrupt  in  in- 
voluntary cases  while  performing  the  duties  herein  prescribed, 
and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  al- 
low." The  words  "cost  of  administration"  refer  undoubtedly 
to  the  work  of  the  trustee  in  administering  the  estate  and  do 
not  necessarily  include  the  latter  provisions  referring  to  fees 
for  services  rendered  to  petitioning  creditors  and  bankrupts 
in  involuntary  cases,  and  to  bankrupts  in  voluntary 
cases.  The  law  above  quoted  should  be  considered,  as 
suggested  in  the  Kross  case,  in  connection  with  section 
^Od  of  the  bankrupt  act,  which  provides  that  "  if  a  debtor 
shall,  directly  or  indirectly,  in  contemplation  of  the  filing  of 
a  petition  by  or  against  him,  pay  money  or  transfer  property 
to  an  attorney  or  counselor  at  law     *     *     *     for  services  to  be 
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rendered,  the  transaction  shall  be  reexamined  by  the  court  on 
petition  of  the  trustee  or  any  creditor  and  shall  only  be  held 
valid  to  the  extent  of  a  reasonable  amount  to  be  determined 
by  the  court,  and  the  excess  may  be  recovered  by  the  trustee 
for  the  benefit  of  the  estate." 

As  this  provision  recognizes  reasonable  fees  paid  by  the  ex- 
pectant voluntary  bankrupt  to  attorneys  for  services  in  pro- 
ceeding for  adjudication,  the  court  may  certainly  recognize 
such  services  not  previously  paid  for  by  allowing  reasonable 
fees  therefor. 

Under  this  view  the  first  two  items  may  be  regarded  as 
being  of  assistance  to  the  bankrupt  and  beneficial  to  the  estate 
especially  as  regards  the  correct  preparation  of  the  schedules. 
The  item  of  services  in  preparing  the  order  of  adjudication 
is  evidently  erroneous  as  such  orders  are  always  prepared  in 
the  clerk's  office.  The  other  items,  preparing  bankrupt's  peti- 
tion for  discharge  and  affidavit  and  attendance  in  court  at  the 
hearing  thereof,  are  allowed,  such  items  being  recognized  by 
the  aiithorities  in  involuntary  cases.  These  services  may  be 
regarded  as  routine  matters  for  an  attorney,  there  being  no 
contest.  In  view  of  the  small  amount  of  assets  in  this  case,  I 
consider  a  fee  of  twenty-five  ($25.00)  dollars  is  reasonable 
and  sufficient,  which  is  allowed. 

tinder  the  trustee's  petition  for  allowance  of  attorney's  fees, 
the  trustee  is  entitled  to  reasonable  expenses  necessarily  in- 
curred in  the  performance  of  his  duties.  General  Order  No. 
35,  div.  3.  I  consider  that  these  items  are  in  the  nature  of 
professional  services  and  that  such  services  were  necessary  for 
the  best  administration  of  the  estate  and  I  allow  therefor  a  fee 
of  thirty-five  ($35,00)  dollars. 
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COMMEECIAL  PACIFIC  CABLE  COMPANY  vs.  THE 

STEAMSHIP  MANCHURIA. 

October  16,  1906. 

Pleading — Libelant  as  charterer  of  ship  employed  in  salvage:  In  a 
libel  for  salvage  by  the  charterer  of  the  vessel  used  in  the  salvage  service, 
an  interest  of  libelant  in  such  vessel  justifying  his  claim  of  right  to  bring 
suitf  is  a  material  fact  and  should  be  alleged. 

In  Admiralty:     Exception  to  libel  in  rem  for  salvage. 

Ballon  £  Marx,  Proctors  for  Libelant. 

Kinney,  McClanahan  £  Derby,  Proctors  for  Libellec. 

Dole,  J.  The  libelant  filed  its  libel  for  salvage  against  the 
libellee.  The  libel  begins  with  the  following  words :  "  The 
libel  and  complaint  of  the  Commercial  Pacific  Cable  Company, 
a  corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York  and  doing  business  within 
the  Territory  of  Hawaii,  the  charterer  of  the  Cable  Steamship 
Restorer,  whereof  Basil  C.  Combe  is  master,  which  libel  is 
brought  on  behalf  of  itself  and  the  master,  officers  and  crew 
of  said  C.  S.  Restorer;  against  the  steamship  Manchuria,"  etc. 
Article  second  of  the  libel  begins  as  follows :  "  That  on  Mon- 
day, the  20th  day  of  August,  A.  D.  1906,  the  said  Cable  Steam- 
ship Restorer  being  of  the  tonnage  of  e3180  tons  gross,  and 
1264  tons  net  register,  whereof  the  said  Commercial  Pacific 
Cable  Company  was  and  still  is  the  charterer,"  etc. 

The  libellee  filed  its  exception  to  the  libel  on  the  ground 
**that  it  does  not  appear  in  and  from  the  allegations  of  said 
libel  that  said  libelant  has  sufficient  interest  in  and  to  the 
cable  ship  Restorer  mentioned  in  said  libel  to  entitle  it  to 
maintain  said  libel  against  said  Steamship  Manchuria." 

The  authorities  recognize  a  distinction  in  charters  to  the 
effect  that  where  by  the  terms  of  the  charter-party  the  entire 
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vessel  is  let  to  the  charterer  "with  a  transfer  to  him  of  its 
command  and  possession  and  consequent  control  over  its  navi- 
gation, he  will  generally  be  considered  as  owner  for  the  voyage 
or  service  stipulated.  But,  on  the  other  hand,  if  the  charter- 
party  let  only  the  use  of  the  vessel,  the  owner  at  the  same  time 
retaining  its  command  and  possession,  and  control  over  its 
navigation,  the  charterer  is  regarded  as  a  mere  contractor  for 
a  designated  service,  and  the  duties  and  responsibilities  of  the 
owner  are  not  changed.  In  the  first  case  the  charter-party  is 
a  contract  for  the  lease  of  the  vessel ;  in  the  other  it  is  a  con- 
tract for  a  special  service  to  be  rendered  by  the  owner  of  the 
vessel."  Leary  v.  United  States,  81  U.  S.  607,  610;  Grade 
V.  Palmer,  21  Id.  605 ;  Beed  v.  United  States,  78  Id.  591,  601. 

Under  the  allegations  of  this  libel  there  is  no  averment  that 
the  libelant  holds  the  vessel  under  a  charter  which  gives  it  such 
control  of  the  vessel  and  so  renders  it  responsible  for  its  full 
management  and  its  navigation, — furnishing  supplies  and  pro- 
viding a  crew,  as  would  show  that  it  is  in  full  control  thereof 
as  owner  for  the  time  being.  It  therefore  does  not  appear  that 
the  libelant  has  a  legal  right  to  salvage  from  the  allegations  of 
salvage  services  set  forth. 

Counsel  for  the  libelant  claims  that  this  point  is  sufficiently 
covered  by  the  allegations  of  article  14  of  the  libel  which  avers 
"that  libelant  by  reason  of  the  services  rendered  as  aforesaid 
deserves  and  is  justly  entitled  to  meet  and  competent  salvage." 
I  do  not  think  that  this  is  a  sufficient  averment  of  ownership 
for  the  time  being  as  is  required  by  the  rules  of  pleading. 
Adnu  Rule  23.  It  is  simply  an  averment  that  under  the  alle- 
gations of  the  libel  it  is  justly  entitled  to  salvage,  which  is  a 
proposition  of  law. 

In  The  Cherokee,  30  Fed.  Rep.  640,  the  court  said :  "  This 
is  a  motion  in  the  nature  of  a  demurrer  as  to  the  sufficiency 
of  the  libel.  The  libel  begins  in  these  words :  ^  The  libel  of 
Thomas  Young,  owner  of  the  steam-tug  Monarch,  of  Charles- 
ton, for  himself  and  all  others  entitled,  against  the  S.  S.  Cher- 
okee, in  a  cause    of    salvage,  civil    and    maritime,  alleges  as 
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follows:  First,'  etc.  Xowhere  in  the  all^ations  following 
this  heading  is  it  stated  that  Young  is  the  owner  of  the  -tug 
Monarch ;  nor  is  his  name  mentioned  or  his  ownership  alluded 
to.  Upon  this  point  respondent  excepts  to  the  libel.  The 
ownership  of  the  tug  is  a  material  fact,  and.  it  may  become  of 
essential  importance  in  the  protection  of  the  respondent  in 
obeying  the  decree  of  the  court  in  this  case.  It  should  there- 
fore be  alleged  in  a  distinct  article,  (Rule  23d,  Adm.,)  so  that 
respondent  may  traverse  it,  if  he  be  so  advised,  or  at  least  may 
require  proof  of  it.  Even  if  this  has  not  been  adopted  as  the 
universal  rule,  it  is  better  pleading.'' 

I  am  disposed  to  adopt  the  rule  set  forth  in  the  above  case 
and  allow  the  exception.  The  libelant  has  leave  to  amend  its 
libel  and  is  allowed  ten  days  in  which  to  do  so. 


COMMERCIAL  PACIFIC  CABLE  COMPANY  vs.  THE 

STEAMSHIP  MANCHURIA. 

December  7,  1906. 

Pleading — Allegation  of  answer  in  mitigation  of  damages — Exception: 
The  answer  alleged  among  other  matters  that  assistance  furnished  bj 
libelant  through  its  steamship  to  libellee  while  iu  a  perilous  situation,  was 
understood  both  by  the  claimant  and  its  representative  and  by  the  libelant 
to  he  in  the  nature  of  a  special  and  personal  favor  to  the  claimant  and  its 
representative  and  not  as  a  rendering  of  salvage  services,  and  that  such 
matter  is  pleaded  in  mitigation  of  damages.  Held,  on  exception,  that  Kuch 
allegation  offers  no  basis  for  mitigation  of  damages. 

In  Admiralty:     Exceptions  to  answer. 

Ballmi  £  Marx,  Proctors  for  Libelant 

Kinney,  McClanahan  &  Derby,  Proctors  for  Libellee. 

Dole,  J.  The  libelant  excepted  to  a  portion  of  the  answer 
of  the  intervenor  and  claimant.  The  portion  excepted  to  is  as 
follows : 


144  DISTEICT  OF  HAWAII.  [Vol.  3] 

"And  in  this  connection  claimant  alleges  that  on  the  even- 
ing-of  said  August  20th  its  agents  asked  those  in  charge  of  said 
Restorer  whether  it  would  be  possible  to  use  said  Restorer  to 
assist  said  Manchuria,  that  those  in  charge  of  said  Restorer 
replied  that  it  would  not  be  possible  without  cabled  instruc- 
tions from  home,  that  the  claimant  thereafter  and  on  August 
21st,  1906,  sent  a  cable  to  Mr.  E.  H.  llarriman,  its  represen- 
tative in  New  York,  a  man  well  known  there  and  of  large  in- 
terests, to  see  if  he  could  make  arrangements  for  the  use  of 
said  Restorer;  that  the  libelant  herein  was  under  certain  ob- 
ligations to  said  Harriman  and  to  the  claimant  herein  and 
said  Harriman  felt  that  said  libelant  would  be  anxious  to 
oblige  him  and  said  claimant,  that  said  Harriman  thereupon 
informed  libelant  by  telephone  that  he  would  appreciate  as- 
sistance to  said  Manchuria  by  said  Restorer,  to  which  message 
libelant  later  replied  that  it  had  cabled  to  its  agents  in  Hono- 
lulu to  assist  said  Manchuria  with  said  Restorer;  that  said 
Restorer  proceeded  to  said  Manchuria  solely  because  of  said 
cable  from  libelant  in  Xew  York.  And  the  claimant  in  this 
connection  further  alleges  that  the  use  of  said  Restorer  was 
considered  by  the  libelant,  the  claimant  and  said  Harriman 
as  in  the  nature  of  a  special  and  personal  favor  to  said  claim- 
ant and  said  Harriman,  and  not  as  an  agreement  or  contract 
for  the  performance  of  salvage  services  and  was  so  understood 
by  libelant,  and  that  had  the  claimant  or  said  Harriman  be- 
lieved that  said  Restorer  would  make  any  claim  to  salvage  said 
Restorer  would* not  have  been  used  bv  the  claimant,  since  her 
use  could  have  been  easily  dispensed  with,  all  of  which  matters 
the  claimant  sets  up  in  mitigation  of  damages.'' 

The  ground  of  exception  is  that  the  matters  excepted  to  do 
not  constitute  any  defense  or  properly  affect  the  measure  of 
damages  and  cannot  properly  be  set  up  in  mitigation  of  dam- 
ages. 

While  it  is  clear  from  the  authorities  that  an  agreement  for 
services  connected  with  assisting  a  vessel  in  distress  is  no  de- 
fense to  a  libel  for  salvage  unless  the  contract  is  "to  pay  a 
given  sum  for  the  services  to  be  rendered  or  a  binding  engage- 
ment to  pay  at  all  events  whether  successful  or  unsuccessful  in 
the  enterprise,"  (The  Camanche,  75  U.  S.  448,  477;  Tlie  Ex- 
celsior, 123  Id.  40,  49)  the  matter  excepted  to  raises  a  some- 
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what  diflFerent  question.  This  is  shown  by  the  following 
words:  "  The  claimant  in  this  connection  further  alleges  that 
the  use  of  said  Restorer  was  considered  by  the  libelant,  the 
claimant  and  said  Harriman  as  in  the  nature  of  a  special  and 
personal  favor  to  said  claimant  and  said  Harriman  and  not 
as  an  agreement  or  contract  for  the  perfornmnce  of  salvage 
services  and  was  so  understood  by  the  libelant.''  This  ex- 
pression is  further  explained  by  other  words  in  the  excepted 
matter  as  follows :  **  The  libelant  herein  was  under  certain 
jbligations  to  said  Harriman  and  to  the  claimant  herein  and 
said  Harriman  felt  that  said  libelant  would  be  anxious  to 
oblige  him  and  said  claimant,  that  said  Harriman  thereupon 
informed  libelant  by  telephone  that  he  would  appreciate  as- 
sistance to  the  said  Manchuria  by  said  Restorer  to  which  mes- 
sage libelant  later  replied  that  it  had  cabled  to  its  agents  in 
Honolulu  to  assist  said  Manchuria  with  said  Restorer." 

It  is  a  well  established  principle  in  law  and  equity  that  no 
financial  obligation  is  incurred  by  the  recipient  of  services 
that  are  gratuitous.  *^  The  principle  is  by  no  means  limited 
to  cases  of  express  agreement  that  no  compensation  shall  be 
made,  but  extends  to  cases  where  from  the  acts  of  the  parties 
and  the  surrounding  circumstances  it  is  apparent  that  the 
party  by  whom  the  services  were  rendered  did  not  intend  to 
charge  therefor  and  the  party  for  whom  they  were  rendered 
accepted  them  in  reliance  upon  such  intention."  2  Page  on 
Contracts,  sec.  777,  p.  1176;  Potter  v.  Carpenter,  7G  N.  Y. 
157,  nd-160  ;AlleTi  v.  Bryson,  67  Iowa,  591,  596.  The  mat- 
ter excepted  to  alleges  that  the  use  of  the  Restorer  was  con- 
sidered not  only  by  the  claimant  and  said  Iliirriman  but  also 
bv  lilx^lant  as  in  the  nature  of  a  special  and  personal  favor  to 
said  claimant  and  Harriman  and  not  as  an  agreement  for  the 
performance  of  salvage  services,  and  that  it  was  on  this  basis 
only  that  the  Restorer  was  used  by  the  claimant. 

I  do  not  know  of  any  reason  why  the  principle  of  non-lia- 
bility for  gratuitous  services  does  not  apply  in  admiralty.  If 
this  engagement  of  the  Restorer  was,  as  alleged,  an  agreement 
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or  understanding  for  the  gratuitous  services  of  the  Restorer, 
the  libellee  should  have  the  right  to  allege  and  prove  it,  as 
a  defense  in  bar  of  the  suit.  It  is  not,  however,  pleaded  in 
bar  but  in  mitigation  of  damages.  Why,  if  the  theory  of  a 
gratuitous  service  is  relied  upon  at  all,  should  it  not  be  relied 
upon  as  a  complete  defense?  It  is  alleged  that  the  libelant  is 
a  corporation  of  the  State  of  Xew  York  and  that  Mr.  Ilarriman 
is  the  representative  of  the  claimant  in  Xew  York;  it  is  there-* 
fore  evident  that  communication  between  them  and  the  local 
agents  of  the  parties  was  necessarily  by  telegraph  and  cable 
and  that  at  that  early  period  of  the  disaster  exact  information 
as  to  the  extent  and  character  of  the  assistance  necessary  under 
the  circumstances  was  probably  unobtainable,  and  therefore 
that  while  an  understanding  as  to  the  gratuitous  assistance  on 
the  part  of  the  Restorer  might  have  existed  at  that  time  in  the 
minds  of  the  parties,  yet,  at  the  subsequent  time  when  the 
answer  was  made  the  detailed  circumstances  of  the  services 
of  the  Restorer  in  assisting  in  the  work  of  extricating  the 
libellee  from  its  dangerous  position,  being  probably  available, 
such  information  may  have  influenced  the  claimant  not  to  take 
full  advantage  of  such  alleged  understanding  but,  considering 
the  extent  and  danger  of  the  services  of  the  Restorer,  was  led 
to  present  such  statement  in  mitigation  only  of  damages  in- 
stead of  as  a  bar  to  the  suit.  If  it  had  the  right  to  plead  the 
alleged  understanding  as  a  full  defense,  may  it  plead  it  in 
mitigation  ?  I  have  been  unable  to  find  any  precedent  on  such 
a  question.  If  such  alleged  understanding  is  pleaded  in  bar 
of  a  suit,  it  raises  a  definite  issue  under  which  the  case  may 
be  disposed  of  or  go  to  trial  on  the  other  allegations  of  the 
answer,  accordingly  as  the  plea  should  be  sustained  or  not; 
but  as  a  plea  in  mitigation,  if  the  allegation  should  be  fully 
proved,  what  guide  would  it  furnish  to  the  court  in  its  attempt 
to  weigh  the  amount  of  mitigation  which  such  an  understand- 
ing might  justify?  I  can  find  no  answer  to  this  question. 
Having  decided  not  to  plead  such  understanding  as  a  bar  to 
the  suit,  I  do  not  see  that  the  claimant  can  plead  it  for  the 
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purpose  of  mitigation.     It  has  in  efiFect  waived  whatever  ad- 
vantages it  might  have  been  entitled  to  of  using  it  as  a  com- 
plete defense,  and  cannot  plead  it  in  mitigation  of  damages. 
The  exception  is  allowed. 


COMMERCIAL  PACIFIC  CABLE  COMPANY  vs.  THE 

STEAMSHIP  MANCHURIA. 

January  5,  1907. 

Amendment  of  answer:  Respondent  in  its  answer,  set  up  certain  al- 
leged facts  in  mitigation  of  damages,  to  which  the  libelant  excepted  and 
the  court  aUowed  the  exception,  intimating  that  such  facts  might  have  been 
pleaded  in  bar  of  the  claim  to  salvage.  Respondent  thereupon  moved  to 
amend  by  setting  up  the  same  facts  in  bar  of  the  suit  for  salvage.  Held, 
that  such  motion  be  allowed,  there  being  no  question  of  gross  and  inex- 
cusable negligence,  and  the  allowance  thereof  tending  to  a  just  disposition 
of  the  case  and  involving  no  hardship  or  injustice  to  the  libelant. 

In  Admiralty:     Motion  to  amend  answer. 

Ballou  &  Marx,  for  Libelant. 

Kinney,  McClunahan  &  Derby,  for  Libellee. 

DoLK,  J.  This  is  a  libel  for  salvage  services.  The  claim- 
ant file<l  an  answer  to  the  amended  libel  on  the  general  merits 
and  united  therewith  allegations  to  the  effect  that  the  libelant 
was  under  certain  obligations  to  the  claimant  and  a  certain 
representative  of  the  claimant  in  New  York,  who  felt  that  the 
libelant  would  be  anxious  to  oblige  him  and  the  claimant,  and 
informed  libelant  that  he  would  appreciate  assistance  to  the 
Manchuria  by  the  Restorer, — the  alleged  salving  vessel,  and 
that  libelant  replied  that  it  had  cabled  to  its  agents  in  Hono- 
lulu to  do  so;  that  the  use  of  the  Re-storer  was  considered  by 
the  libelant,  the  claimant  and  its  said  representative,  as  in  the 
nature  of  a  special  and  personal  favor  to  the  claimant  and  its 
said  representative  and  not  as  an  agreement  or  contract  for 
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the  pcrfonnance  of  salvage  services  and  was  so  understood  by 
libelant;  and  that  had  the  claimant  or  its  said  representative 
believed  that  the  Restorer  would  make  any  claim  for  salvage 
she  w^ould  not  have  been  used  bv  the  claimant  since  her  use 
could  have  been  dispensed  with ;  "all  of  which  matters  the 
claimant  sets  up  in  mitigation  of  damages." 

The  libelant  excepted  to  this  part  of  the  answer  and  the 
exception  was  allowed.  The  claimant  thereupon  moved  to 
amend  its  answer  by  striking  out  the  said  words  "in  mitigation 
of  damages"  and  inserting  in  their  place  the  words  "as  a  bar 
to  the  maintenance  of  a  suit  for  salvage  by  the  libelant  herein." 
This  motion  was  opposed  by  counsel  for  libelant  on  the 
ground  that  "after  a  decision  has  been  rendered  by  the  court, 
the  respondent  cannot  be  allowed  an  amendment;  that  the  re- 
spondent is  not  allowed  to  mould  his  answer  in  conformity 
with  the  decision  of  the  court,"  and  citing  authorities  in  sup- 
port of  his  contention. 

After  the  argument  in  the  present  case,  counsel  for  the  libel- 
ant informed  the  court  that  he  withdrew  his  opposition  to 
claimant's  motion  to  amend  his  answer,  which  fact  does  not 
affect  the  question  before  the  court,  except  that  perhaps  on  ap- 
peal the  allowance  of  the  amendment  at  this  time  would  not 
bo  denmed  error.  1  Ency.  PI.  &  Pr.,  460,  467 ;  Pasfi  r.  Mc- 
Ilea,  36  Miss.  143. 

In  the  argument  on  the  motion  the  question  argued  "was 
whether  the  amendment  should  be  allowed  at  this  stage  of  the 
proceeding,  leaving  the  question  as  to  its  effect  as  a  bar,  in 
case  the  court  should  allow  the  same,  to  another  time. 

In  its  decision  allowing  the  exception  to  the  answer,  the 
court  intimated  that  if  the  employment  of  the  Restorer  was 
as  alleged : — an  agreement  or  understanding  for  the  gratuitous 
services  of  the  Restorer,  the  libellee  should  have  the  right  to 
allege  and  prove  it  as  a  defense  in  bar  of  the  suit. 

The  principle  of  law  applicable  in  the  issue  before  the  court 
is  well  stated  in  the  case  of  Calloway  v,  Dohson,  4  Fed  Cas. 
(Xo.  2325)  1082,  1083,  as  follows:     "Perhaps  the  legal  dis- 
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cretion  which  exists  in  the  case,  (motion  to  amend  answer) 
acknowledges  no  other  limit  than  is  necessary  for  its  purposes 
of  justice  and  for  the  restraint  of  gross  and  inexcusable  neg- 
ligence." 

The  case  of  Lamb  v,  Parkman,  14  Fed.  Cas.  (No.  8019) 
1018,  cited  by  counsel  for  libelant,  was  an  appeal  from  a  decree 
in  admiralty  of  a  district  court  where  an  application  was  made 
in  the  appellate  court  to  file  an  amended  answer.  The  court 
said:  *'  The  court  wdll  not  allow^  a  defendant  to  recast  his  en- 
tire  answer,  after  he  has  discovered  from  the  opinion  of  the 
district  court,  how  it  may  successfully  be  done,  so  as  to  shift 
the  burthen  of  proof,  or  obtain  by  skilful  pleading  other  legal 
advantages.  Amendments  in  SAvorn  answers  in  the  appellate 
court  should  introduce  new  substantive  facts,  previously  un- 
known, or  correct  substantial  mistakes  in  matters  of  fact,  and 
cannot  be  allowed  on  account  of  any  mere  defect  of  skill  in 
drafting  the  original  answer,  in  consequence  of  which  the  re- 
spondent's case  was  not?  ])resented  on  the  record  in  the  best  pos- 
sible manner,  or  so  as  to  secure  to  him  all  possible  legal  ad- 
vantages." 

Does  this  rule  apply  to  the  circumstances  of  the  present 
case?  Although  the  respondent  has  discovered  from  the 
opinion  of  the  court  how  he  may  advantageously  modify  his 
ans\s-er  in  relation  to  the  point  under  discussion,  the  change 
proposed  is  not  based  upon  defective  pleading,  in  the  ordinary 
sense,  in  the  first  instance.  The  amendment  offered  makes 
no  new  allegation  of  facts  but  sots  up  the  same  facts  in  bar  to 
the  claim  for  salvage  instead  of  as  a  mitigation  of  damages. 
Here  is  a  difference  of  opinion  in  regard  to  the  law^  betAveen 
counsel  and  the  court,  as  to  the  effect  of  such  facts  set  up  as 
mitigation.  The  court  having  ruled  that  they  cannot  be  used 
in  mitigation  of  damages,  may  they  not  be  used  as  a  bar  to  the 
claim  for  salvage?  The  above  rule  quoted  from  Calloway  v. 
Dohsort  may  be  referred  to  in  answering  this  question.  There 
is  no  element  of  gross  and  inexcusable  negligence  in  the  issue 
before  the  court.     Would  the  libelant  suffer  injustice  or  hard- 
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ship  by  the  allowance  of  this  amendment  ?  I  do  not  see  that  it 
would.  It  is,  on  the  other  hand,  consistent  with  justice  that 
the  claimant  should  have  the  benefit  of  the  facts  already 
pleaded,  for  a  bar  to  the  libelant's  claim  for  salvage,  and  the 
opportunity^  of  proving  the  same  for  that  purpose.  The  claim- 
ant will  thus  be  permitted  to  defend  on  all  the  relevant  facts 
of  the  case, — facts  which  it  has  already  pleaded.  The  mere 
circumstance  that  the  court  has  intimated  what  it  considers  the 
legal  effect  of  such  facts  does  not,  in  my  mind,  preclude  their 
use  accordingly  through  an  amendment  if  the  other  recognized 
objections  to  such  use  do  not  exist. 
The  motion  is  granted. 


COMMERCIAL  PACIFIC  CABLE  COMPANY  vs.  THE 

STEAMSHIP  MAKCHURIA. 

July  3,  1908. 

Admiralty — Salvage — Basis  of  salvage  compensation:  Estimate  of 
salvage  compensation  may  be  based  on  time  consumed  in  salvage 
operations,  risk  of  salving  vessel — partially  based  on  her  value,  value 
of  salvors'  services  to  claimant — partially  based  on  the  salved  value  of 
the  vessel  saved  and  partially  on  the  danger  she  was  exposed  to,  and  upon 
the  expenses  incurred  and  the  losses  suffered  by  the  salvor  by  reason  of 
the  salvage  operations. 

In  Admiralty:     Libel  in  rem  for  salvage. 

Ballou  £  Marx,  Proctors  for  Libelant. 

Kinney,  McClanalian  &  Derby,  Proctors  for  Libellee. 

Dole,  J.  The  libel  alleges,  substantially,  that  on  the  morn- 
ing of  August  20,  1906,  the  steamship  Manchuria,  the  libellee, 
of  13,038  tons  gross  and  8,750  tons  net  register  ami  worth 
approximately  $2,000,000,  and  laden  with  cargo  worth,  on 
the  information  of  the  libelant,  $500,000,  while  procenling  on 
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a  voyage  from  San  Francisco  to  Honolulu  and  oriental  ports, 
stranded  on  a  coral  reef  in  the  bay  of  Waimanalo  about  1,500 
feet  from  the  eastern  shore  of  the  Island  of  Oahu ;  that  upon 
being  so  requested  by  the  agents  of  libellee,  the  libelant,  the 
charterer  of  the  cable  ship  Restorer,  of  3,180  tons  gross  and 
1,284  tons  net  register,  worth  approximately  $600,000,  with 
cable  on  board  worth  approximately  $100,000,  and  well  equip- 
ped for  salvage  purposes,  upon  the  said  August  20th,  began  to 
raise  steam  on  said  Restorer,  and  as  soon  as  possible  thereafter, 
to  wit,  about  three  o'clock  p.  m.  of  August  21st,  proceeded 
with  her  with  all  despatch  to  the  scene  of  the  disaster  to  ren- 
der assistance  to  the  libellee;  that  from  said  August  21st  to 
September  16th,  the  Restorer  stood  by  the  libellee,  rendering 
all  the  assistance  required  by  those  in  charge  of  the  libellee, 
•such  assistance  consisting  in  the  furnishing  of  grapnel  ropes 
and  buoys  for  use  in  towing  by  other  vessels  and  for  use  of 
libellee  in  making  fast  her  kedge  anchors,  and  in  towing  on 
the  libellee  from  August  22nd  to  September  4th,  and  from 
Septenilx?r  6th  to  September  16th,  and  generally  in  doing  all 
things  required  of  it  in  the  salvage  operations;  that  on  the 
14th  of  September  the  said  Restorer  assisted  by  the  U.  S.  R.  C. 
Manning  and  the  TJ.  S.  S.  Iroquois  and  by  the  power  exerted 
by  the  libellee  by  means  of  her  own  winches,  hawsers  and  an- 
chors, drew  the  libellee  about  150  feet  toward  deep  water,  and 
on  September  16th,  with  such  assistance,  pulled  the  libellee 
into  deep  water,  whereupon  the  said  Restorer  towed  her  to  the 
port  of  Honolulu;  that  all  the  time  the  libellee  was  stranded 
she  was  in  great  danger  of  becoming  a  total  wreck  which  would 
have  been  the  result  but  for  the  efforts  of  the  said  Restorer  and 
the  skill  and  care  exercised  on  the  part  of  her  master  and  crew ; 
that  during  all  such  time  the  said  Restorer  was  in  peril  from 
the  character  of  the  anchorage  and  the  proximity  of  a  lee  shore, 
and  particularly  on  September  14th,  while  changing  her  posi- 
tion to  facilitate  the  wrecking  operations,  she  was  exposed  to 
imminent  danger  of  stranding.  For  which  services  the  libel- 
ant asks  to  be  awarded  $300,000. 
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After  the  allowance  of  certain  exceptions  to  the  libel  and 
amendments  thereto,  the  Pacific  Mail  Steamship  Company, 
the  claimant  intervening  in  these  proceedings,  answered  the 
libel  denying  the  alleged  value  of  the  said  Restorer ;  that  it  or 
its  agents  requested  the  assistance  of  the  Restorer;  the  alleged 
peril  to  the  libellee  while  stranded  and  her  danger  of  destruc- 
tion because  of  her  position  on  the  reef;  the  alleged  equaliza- 
tion of  the  strain  of  the  several  towing  hawsers  extending  from 
the  Restorer  to  the  Manchuria  by  virtue  of  the  appliances  of 
the  Restorer,  or  that  she  rendered  any  efficient  service  in  pre- 
venting the  ^fanchuria  from  moving  further  in  on  the  reef; 
the  paramount  effect  of  the  Restorer  in  the  successful  opera- 
tions of  the  14th  and  16th  of  September  in  towing  the  Man- 
churia from  the  reef  and  into  deep  water,  as  claimed ;  peril  to 
the  Restorer  from  the  position  she  was  in  during  the  salvage* 
operations,  or  that  she  was  in  any  special  danger  on  September 
14th  as  alleged,  except  through  her  own  negligence;  and  alleg- 
ing that  the  point  of  stranding  of  the  Manchuria  was  further 
than  1500  feet  from  the  shore  line, — the  distance  alleged  in 
the  libel ;  that  the  period  during  which  the  Restorer  was  keep- 
ing up  a  strain  on  the  Manchuria  by  means  of  hawsers  was 
from  August  22nd  to  August  29th,  and  that  from  the  latter 
date  till  after  September  4th  no  strain  was  kept  up  except  that 
on  August  30th  the  Restorer  was  allowed  at  her  own  request 
to  again  use  her  engines  and  put  a  strain  on  the  hawsers  for 
her  own  convenience;  that  before  the  Restorer  began  opera- 
tions the  ifanchuria  had  been  driven  inshore  as  far  as  it  was 
possible  for  her  to  go,  and  that  the  Restorer's  services  in  trying 
to  prevent  her  being  driven  further  on  were  useless;  that  the 
time  the  Restorer  resumed  towing  was  September  8th  and  not 
September  0th  as  alleged,  but  that  such  towing  was  of  little 
account  and  could  easily  have  been  dispensed  with;  that  on 
September  14th,  the  Manchuria  having  been  lightened,  she,  by 
means  of  her  own  winches,  hawsers  and  anchors,  moved  her- 
self 250  feet  toward  deep  water,  and  on  September  16th  by  the- 
same  means  worked  herself  into  deep  water,  in  which  opera- 
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tions  the  Restorer,  the  Iroquois  and  the  Manning  "assisted  in 
a  very  slight  way,"  the  "Restorer  doing  perhaps  one-half  of 
the  work  of  one  of  the  numerous  anchors  laid  down  by  Captain 
Metcalfe,"  who  was  in  charge  of  the  salvage  operations,  and 
that  the  assistance  of  the  said  three  vessels  made  no  difference 
in  the  final  result.  The  answer  admits  substantially  the  other 
allegations  of  the  libel,  or  alleges  ignorance  and  calls  for  proof. 
The  answer,  in  its  fourth  article,  alleges  an  understanding 
btt^veen  the  parties  whereby  the  use  of  the  Restorer  was  con- 
sidered as  in  the  nature  of  a  special  and  personal  favor  to  the 
claimant  and  one  Harriman,  the  nominal  owner  of  the  libellee, 
and  not  as  an  agreement  for  the  performance  of  salvage  ser- 
vices, which  matter  was  set  up  in  mitigation  of  damages.  This 
allegation  was  excepted  to  by  libelant  and  its  exception  was 
allowed  and  claimant  was  allowed  to  amend  its  answer  in  ac- 
cordance therewith.  The  decision  of  the  court,  filed  December 
T,  1906,  allowing  such  exception,  is  referred  to  in  this  connec- 
tion. The  defense  raised  by  this  article  four  of  the  answer  as 
amended  was  not  seriously  pressed. 

The  following  facts  may  be  accepted  as  satisfactorily  shown 
by  the  pleadings  and  evidence:  The  libellee,  of  the  tonnage 
alleged,  stranded  at  the  alleged  locality  at  an  early  hour  in  the 
morning  of  August  20,  1906 ;  at  about  nine  o'clock  that  even- 
ing the  agents  sounded  the  master  of  the  Restorer  as  to  whether 
he  could  go  with  her  to  the  assistance  of  the  Manchuria;  he 
felt  that  he  could  not  go  without  the  consent  of  the  libelant  in 
Xew  York,  but  agreed  to  begin  at  once  to  raise  steam,  the 
agents  to  pay  the  expense  thereof,  if  reply  of  libelant  was  un- 
favorable, and  proceeded  to  do  so  at  about  10:15  o'clock  the 
same  evening ;  the  next  morning  a  f avoidable  reply  was  received 
from  libelant  and  at  3:07  o'clock  p.  m.  on  that  day  the  Re- 
storer started  for  Waimanalo  bay,  arriving  there  before  dark; 
the  next  day  the  Restorer  began  to  pull  on  the  Manchuria  and 
kept  a  greater  or  lesser  strain  on  her  hawsers  according  to  the 
nature  of  the  signals  from  the  latter  during  the  greater  part 
of  the  time  up  to  and  including  September  16th,  on  which  day 
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the  Manchuria  was  floated  off  the  reef,  and  during  the  whole 
of  such  period  she  stood  by  ready  to  perform  such  service  as 
might  be  required  of  her,  and  did  assist  the  salvage  operations 
in  other  ways,  as  alleged,  besides  towing.  In  addition  to  the 
Restorer,  the  said  Manning  and  Iroquois  were  on  hand  a  part 
of  the  time  and  assisted  in  the  final  successful  effort. 

The  heavy  salvage  of  $300,000  claimed  by  the  libelant  is 
based  upon  its  theory  of  the  case,  as  shown  by  the  pleadings 
and  by  evidence  introduced  in  support  thereof,  that  the  Re- 
storer, as  operated  by  those  in  charge  of  her,  was  the  chief 
agent  in  the  operations  which  ultimately  effected  the  removal 
of  the  Manchuria  from  her  dangerous  position  to  a  place  of 
safety.  I  have  no  difficulty  in  finding  that  this  theory  is  not 
borne  out  by  the  evidence.  I  need  not  go  into  a  discussion  of 
the  grounds  of  such  conclusion  more  than  to  say  that  my  mind 
has  been  irresistibly  led  by  the  evidence  in  the  case  and  by 
my  examination,  with  counsel  of  both  parties,  of  the  steam 
winches  of  the  steamship  Mongolia,  which  were  conceded  by 
both  sides  to  be  the  counterpart  of  those  of  the  Manchuria,  to 
this  view  and  to  the  nearly  correlative  conviction  that  to  the 
steam  winches  of  the  Manchuria  acting  upon  anchors  fixed  on 
the  sea  bottom  was  mainly  due  the  work  of  moving  her  from 
the  bed  in  the  reef  where  she  was  lying,  which  must  be  regard- 
ed as  by  far  the  most  difficult  and  most  important  part  of  the 
salvage  operations. 

This  conclusion  simplifies  the  case,  leaving  to  the  court  the 
solution  of  the  question  as  to  the  amount  of  compensation  to 
be  awarded  to  the  libelant  for  the  services  of  the  Restorer,  as 
it  is  not  denied  that  it  is  entitled  to  something. 

The  trial  was  conducted  on  both  sides  with  great  enterprise 
and  determination,  leaving  no  positive  vantage  ground  un- 
occupied and  no  possible  resources  untested.  The  exhaustive 
character  of  the  investigations  and  the  searching  cross-exami- 
nations have  resulted  in  a  mass  of  written  evidence  so  great 
that  it  becomes  neither  practicable  nor  advisable  for  me  to 
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tiT  to  do  more  than  to  refer  to  its  most  salient  points  bearing 
upon  the  remaining  issue. 

In  the  first  place  it  is  shown  that  the  Restorer  reached  the 
locality  of  the  wreck  on  the  evening  of  August  2l8t,  and  re- 
ported to  the  master  of  the  Manchuria  immediately,  by  w^hom 
she  was  requested  to  come  in  further  at  daylight  the  next 
morning  and  give  him  some  lines,  which  was  done.  From  that 
time  to  and  including  September  16th  the  Restorer  was  on 
hand,  towing  the  greater  part  of  the  time  and  all  of  the  time 
acting  under  the  direction  of  those  in  charge  of  the  Manchuria. 
She  was  under  no  contract  in  regard  to  compensation  for  her 
services,  and  was  held  by  the  libollee  to  the  work  in  spite  of 
arrangements  which  had  previously  been  made  by  libelant  to 
send  her  to  Midway  Island  during  the  period  of  the  salvage 
operations  to  meet  the  steamship  Mongolia  of  the  Pacific  Mail 
Steamship  Company  at  sea  off  that  island  and  convey  a  pas- 
senger, Mr.  Ward, — connected  with  the  libelant,  from  that 
vessel  to  Midway, — ^the  latter  vessel  being  under  instructions 
not  to  approach  the  shore  of  that  place  on  account  of  the  dan- 
gerous character  of  the  surrounding  waters. 

It  appears  reasonable  to  base  an  estimate  as  to  the  amoimt 
of  salvage  libelant  is  entitled  to,  upon  the  time  consumed  in 
the  salvage  operations,  the  risk  the  Restorer  encountered  in 
such  operations, — which  includes  an  estimate  of  her  own 
value, — the  value  of  her  services  to  the  Manchuria,  which  may 
be  regarded  as  including  an  estimate  of  the  value  of  the  latter 
and  the  danger  she  was  in.  The  libelant  was  not  a  volunteer 
but  was  requested  by  the  claimant  to  assist  the  Manchuria 
without  any  arrangement  at  the  time  as  to  her  compensation. 
This  being  the  case,  although  libelant  would  have  been  entitled 
to  remuneration  at  law  if  not  in  admiraltv  on  the  basis  of 
quantum  meruit,  if  the  salvage  operations  had  failed,  yet,  suc- 
cess having  been  achieved,  the  ordinary  principles  of  salvage 
compensation  may  be  applied,  if  its  services  contributed  to  the 
salving  of  the  libellee.      Kennedy's  Civil  Salvage,  29,  37. 

**  If  the  salvage  service  is  dangerous  or  involves  the  con- 
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tinued  exercise  of  skill  or  labor,  the  length  of  its  duration  will 
of  course  enhance  the  salvor's  reward."    Id.  133. 

*^One  element  in  determining  the  amount  to  be  awarded  for 
salvage  services  is  the  value  of  the  salving  ship  and  cargo  which 
have  been  exposed  to  risk;  and  the  nature  and  extent  of  the 
risk  are  other  elements  for  consideration.  .  .  .  Unless, 
where  the  salving  vessel  is  a  valuable  steamer,  the  remunera- 
tion awarded  to  her  owner  is  sufficient  to  cover  the  risk,  the 
owners  of  such  vessels  will  naturally  discourage  their  employ- 
ment in  salvage  services;  a  result  which  would  be  very  disas- 
trous, and  which  the  court  should  do  what  it  can  to  prevent.'' 
The  City  of  Chester,  9  P.  D.  182:  5  AspinaU,  K  S.  311; 
Kennedy's  Civil  Salvage,  132. 

The  claimant  insistentlv  contends  that  the  ser^'ices  of  the 
Restorer,  beyond  towing  the  Manchuria  into  deep  water  and 
to  the  port  of  Honolulu  after  she  had  been  pulled  off  the  reef 
by  moans  of  her  own  steam  winches  and  anchors,  were  of  little 
value,  and  could  have  been  as  well  performed  by  the  U.  S.  R.  C. 
Manning  and  the  U.  S.  S.  Iroquois,  both  of  which  were  in  at- 
tendance during  a  considerable  portion  of  the  salvage  opera- 
tions ;  and  admits  and  contends  that  the  effectiveness  was  onlv 
equal  to  one-half  of  one  of  its  anchors.  Claimant's  brief,  page 
81,  has  the  following:  '"  That  the  Rx?storer  aided  is  clear,  but 
that  her  power  cannot  l)e  compared  to  that  of  the  moorings  is 
clearer  still.'' 

A  valuable  portion  of  the  evidence  in  the  case  is  the  letters 
and  tolephone  messages  forwarded  by  those  on  board  the  ifan- 
churia  from  time  to  time  to  their  agents  in  Honolulu,  giving 
an  almost  daily  account  of  conditions  and  the  progress  of  the 
salvage  operations.  These  letters  for  the  most  part  do  not  offer 
intrinsic  evidence  of  having  been  prepared  for  effect  or  to 
make  evidence.  From  these  it  is  clear  that  both  Captain  Saun- 
ders, master  of  the  Manchuria,  and  Mr.  Klebahn,  representing 
II.  ITackfcld  &  Co.,  Ltd.,  her  agents,  were  convinced  that  the 
Restorer  was  useful  and  effective  in  steadying  the  Manchuria. 
They  had  the  best  possible  opportunities  of  finding  this  out, 
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for  being  on  board  and  signalling  from  timo  to  time  to  the 
Restorer  their  directions  as  to  the  towing  force  she  should 
apply,  they  were  able  to  watch  the  effect  of  the  varying  strains 
she  put  on.  For  instance  when  the  Manchuria  was  rolling 
heavily  in  consequence  of  a  rough  sea,  they  would  order  the 
Restorer  to  go  on  with  as  many  revolutions  with  her  propeller 
as  they  considered  desirable,  the  result  generally  being,  in 
their  judgment,  to  steady  her.  August  24th  Captain  Saunders 
reported,  "at  10.45  last  night  we  started  the  Restorer  again 
with  20  revolutions;  at  2:10  a.  m.  signal  for  25  revolutions, 
after  midnight  squall  and  at  times  some  hard  shocks  from  the 
sea  hitting  her  under  the  quarter.  I  consider  that  the  Restorer 
is  vcrv  valuable  to  our  assistance  to  steadv  the  ship."  Ex- 
hibit  000,  page  18;  see  also  Klebahn's  testimony  before  the 
r.  S.  Commissioner,  70,  175.  Captain  Metcalfe  and  Captain 
Pillsbury,  two  expert  witnesses  for  the  defense,  on  the  other 
hand,  gave  as  their  opinion  that  the  Restorer  could  have  had 
no  material  effect  in  steadying  the  Manchuria.  The  following 
references  throw  some  light  on  the  need  of  steadying  the  ship 
if  it  was  possible  to  effect  such  result:  Captain  Pillsbury 
said  he  thought  "the  greater  part  of  the  damage  (to  the  hull) 
was  done  in  the  first  twenty-four  hours  after  the  ship  strand- 
ed/' Vol.  2,  Testimony,  558.  The  chief  engineer's  report  of 
August  23rd,  9  :20  a.  m.,  three  days  after  the  stranding,  has 
the  following:  "  The  smoke  up-takes  from  all  boilers  are  work- 
ing badly  out  of  their  original  position."  (Exhibit  000,  page 
15.)  On  August  30th,  10  a.  m.  (Exhibit  000,  page  130)  Cap- 
tain Saunders  reported  *^one  frame  broken  in  starboard  shaft 
allev  fon^'ard  of  strutt  seems  to  be  a  boulder  \mder  there  and 
stnitt  Wars  hard  on  it.  Our  domestic  fresh  water  tank  became 
salt  and  brackish  last  evening  so  we  could  not  drink  it,  had  to 
order  tanks,"  kc.  Captain  iletcalfe,  referring  to  having  Ix^n  in- 
formed of  this  on  the  day  of  his  arrival,  August  29th,  said, 
(Testimony,  Vol.  3,  page  003),  "That  indicated  to  me  that 
5«he  had  cut  herself  down  until  a  considerable  amount  of  weight 
rented  on   that  strutt;   the  sea   was   hitting  her  considerably 
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heavier  on  the  port  quarter."  He  was  then  asked  "what  was 
the  effect  of  that?"  and  replied,  "every  movement  that  she 
made  appeared  to  be  crushing  that  strutt  and  the  seams  would 
open  and  the  water  spurt  in."  Captain  Haglund  testified, 
(Testimony,  Vol.  1,  page  237),  that  on  Wednesday,  August 
22nd,  when  he  was  aboard  the  Manchuria,  the  greater  part  of 
the  day,  "  there  were  several  movements  at  times,  thump- 
ing very  heavily,  sometimes  the  sea  was  lifting  her  up  and  es- 
pecially the  stern,  she  was  very  badly  shaken  at  times."  This 
was  after  she  had  been  ashore  over  48  hours.  Saunders's  re- 
port of  August  26th,  9  a.  m.  (Exhibit  000,  page  21), 
speaks  of  new  injuries  in  the  breaking  of  five  more  saddles 
under  the  boilers.  From  these  citations  it  would  appear  that 
the  hull  and  its  fixtures  suffered  considerable  damage  after  the 
first  twenty-four  hours,  even  as  late  as  August  30th,  and  that 
up  to  that  date  there  was  from  time  to  time  considerable  move- 
ment of  the  vessel  involving  serious  pounding  on  the  reef.  The 
log  of  the  Manchuria  shows  that  from  the  20th  to  the  29th  of 
August  inclusive,  the  ship  was  striking  heavily  or  pounding 
every  day  and  contains  also  evidence  of  beneficial  effect  of 
strain  kept  up  by  the  Restorer  August  28th  and  29th.  The 
lay  mind  cannot  easily  avoid  the  impression  from  the  evidence 
bearing  on  this  point  that  such  motion  of  the  ship  lying  on  a 
ragged  coral  reef,  was  dangerous  to  the  hull  and  tended  to 
cause  serious  injury  to  it  and  its  internal  fixtures.  Certainly 
those  in  charge  of  the  salvage  operations  at  that  time  felt  this 
and  that  it  was  important  to  steady  the  hull  in  order  to  pre- 
vent such  injury  as  far  as  it  might  be  possible  to  do  so.  This 
was  attempted  by  means  of  the  Restorer's  pulling  at  varying 
strains  according  to  the  state  of  the  weather  and  sea;  and  Cap- 
tain Saunders  and  Mr.  Klebahn,  who  were  on  board,  believed 
that  the  effort  was  successful  to  an  extent  that  was  of  value, — 
"very  valuable,"  Captain  Saunders  says.  Captain  Pillsbury's 
opinion,  if  correct,  that  "the  greater  part  of  the  damage  was 
done  in  the  first  twenty-four  hours  after  the  ship  stranded," 
presents  a  fair  basis  for  an  argument  that  the  subsequent  dimi- 
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notion  of  damage  to  the  hull  was  due,  to  some  extent,  to  the 
efforts  of  the  Restorer.  From  the  consideration  of  the  evi- 
dence bearing  on  this  point,  I  am  led  to  the  conclusion  that  the 
Restorer  was  of  material  effect  in  steadying  the  hull  of  the  Man- 
churia, and  thereby  saving  it  from  more  extensive  injuries 
than  it  received. 

Much  discussion  took  place  in  regard  to  the  claim  of  libelant 
that  by  the  special  appliances  of  the  Restorer  the  strain  on 
the  towing  hawsers  could  be  and  was  so  equalized  that  her 
power  was  rendered  more  efficient  than  would  have  been  the 
case  without  them.  Both  Metcalfe  and  Pillsbury  were  of  the 
opinion  that  such  equalization  was  impracticable  on  the  ground 
that  one  of  the  lines  would  break  before  another.  Pillsbury's 
testimony  was  guarded  on  this  point.  He  said,  "  I  think  it 
wonld  be  impossible  to  fully  equalize  them,  one  line  would 
break  before  another — that  has  always  been  my  experience 
where  there  are  several  lines  out."  Testimony,  Vol  2,  page 
578.  His  testimony  shows  that  although  he  went  aboard  the 
Restorer  he  made  only  a  cursory  examination  of  the  appliances 
in  question.  Id.  Metcalfe  admitted  that  the  strains  of  the 
several  lines  might  be  equalized  "a  little,"  but  that  it  was  "a 
physical  impossibility  to  equalize  the  strains  exactly."  Testi- 
mony, Vol.  3,  page  838.  Both  witnesses  based  their  conclu- 
sions upon  the  existence  of  a  tension  sufficient  to  break  the 
tightest  or  weakest  line,  whereas  the  practical  question  is 
whether,  as  the  tightest  line  stretches,  the  other  lines  would 
not  be  likely  to  meet  the  tension  and  overcome  it  before  the 
first  line  should  be  stretched  to  its  breaking  point.  Is  it  perti- 
nent to  this  examination  to  settle  the  scientific  question  whether 
such  strains  may  or  may  not  be  "exactly"  equalized  ?  In  my 
view  it  stands  to  reason  that  when  a  vessel  towing  with  several 
lines  out,  uses  appliances  for  equalizing  the  strain,  the  results 
are  likely  to  be  in  proportion  to  the  elasticity  of  the  lines,  for 
as  the  weakest  or  the  tightest  one  gives,  the  strain  is  immedi- 
ately taken  up  by  the  others  and  the  first  one  relieved.  This 
wonld  be  the  case  to  some  extent  where  no  equalizing  appli- 
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ances  were  used,  and  where  they  are  used  the  equalizing  effect 
would  obviously  be  greater  and  the  danger  of  the  tightest  lino 
breaking  be  less.  The  evidence  in  the  case  sufficiently  shows 
that  wire  hawsers  have  elasticity. 

The  allegations  of  risk  to  the  Restorer  during  the  salvage 
operations  and  of  special  risk  in  connection  with  the  movement 
of  September  14th,  when  the  position  of  the  Restorer  was 
changed  at  the  request  of  Metcalfe,  were  contested  with  much 
vigor  by  the  defense.  It  is  clear  from  the  evidence  that  the 
place  Avhere,  and  the  conditions  imder  which,  the  Restorer  was 
operating,  contained  elements  of  danger  such  as  a  lee  shore, 
shallow  water,  liability  to  heavy  seas  and  the  possiblity  of 
fouling  propellers  with  tow^ing  lines.  The  sea  bottom  was  un- 
certain as  a  holding  ground,  being  made  up  of  patches  of  sand 
and  patches  of  coral,  the  former  offering  little  or  no  foothold 
for  anchors  and  the  latter  being  good  holding  material  but 
with  no  give  to  it,  thus  under  some  conditions  endangering 
mooring  cables  and  anchor  windlasses.  The  Restorer  is  a  ves- 
sel built  and  equipped  for  the  special  service  of  cable  laying 
and  repairing,  and  is,  with  her  appliances,  of  unusual  value. 
Making  full  allowance  for  deterioration,  the  Restorer  was 
worth  with  cable  aboard  at  the  time  of  the  salvage  operations, 
considerably  over  $600,000,  and  considering  the  cable  on  board 
at  only  its  alleged  value  of  $100,000,  she  was  worth  something 
over  half  a  million. 

Some  light  is  thrown  on  the  nature  of  the  locality  and  of 
the  conditions  under  which  the  towing  vessels  were  operated, 
by  the  difficult  situation  the  Restorer  got  into  while  changing 
her  position  September  14th.  On  that  day,  the  Manchuria, 
through  the  combined  efforts  of  her  own  steam  winches  and  the 
three  towing  vessels,  was  moved  about  two  hundred  and  fifty- 
feet,  and  not  swinging  out  by  the  stern  as  was  expected  but 
moving  nearly  astern,  the  position  of  the  towing  vessels  had 
then  to  be  change<l.  The  Restorer  attempted  this  movement 
without  letting  go  her  towing  hawser  and  became  unmanage- 
able and  drifted  towards  the  reef;  an  anchor  was  lowered  which 
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at  first  did  not  hold  her;  at  length  fey  paying  out  the  towing 
hawser  and  more  anchor  chain,  she  was  secured.  An  active 
contention  arose  in  connection  with  this  incident, — the  libelant 
making  the  most  of  it  to  show  a  risk  to  the  Restorer  and  the 
libellee,  on  the  contrary,  belittling  its  importance  and  endeav- 
oring to  show  that  whatever  danger  the  Restorer  was  in  was 
due  to  the  negligence  of  her  master,  first,  in  trying  to  make 
the  movement  with  his  towing  hawser  attached,  and  second, 
through  want  of  skill  in  handling  his  vessel  in  the  emergency. 
As  to  the  first  point,  it  appears  that  after  the  Manchuria  had 
been  moved  as  stated,  she  stuck  fast,  and  upon  being  asked  to 
change  his  position,  the  master  of  the  Restorer  attempted  to 
do  so  without  casting  loose  his  towing  line  to  save  time,  ^^the 
idea  being,"  as  testified  by  him,  'Ho  get  a  pull  that  afternoon 
at  high  water.  So  to  save  time  I  hove  her  back  and  tried  to 
take  up  that  position  before  high  ^vater."  Testimony,  Vol.  1, 
p.  148.  At  the  trial  the  libellee  severely  criticised  the  alleged 
unwillingness  of  the  master  of  the  Restorer  to  risk  straining 
his  boilers  by  raising  steam  in  half  the  usual  time,  when 
promptness  in  reaching  the  ilanchuria  was  important.  There 
is  an  absence  of  consistency  in  now  condemning  him  because 
he  assumes  some  risk  to  his  vessel  with  the  expectation  of 
thereby  rendering  a  greater  service  to  the  Manchuria.  The 
question  of  danger  or  risk  in  a  situation  created  by  conditions 
and  circumstances  is  not  necessarily  disposed  of  on  a  theory 
of  human  imperfection.  Human  ability  in  an  emergency  is 
an  indefinite  quality.  It  de])ends  on  many  things, — such  as 
training,  exj)erience,  condition  of  the  nerves,  temperament, 
health  and  others.  When  a  catastrophe  occurs  in  relation  to 
human  action,  because  one  may  easily  imagine  and  even  dem- 
onstrate how  it  could  have  been  avoided,  is  no  proof  that  it 
was  entirely  or  even  mainly  due  to  human  error.  It  is  usually 
<*asier  after  the  event  to  size  up  an  emergency  than  before.  A 
dangerous  situation  is  one  in  which  an  accident  is  likely  to 
^jccur  even  when  ordinary  skill  is  at  hand ;  it  is  thus  dangerous 
fven  though  the  presence  of  extraordinary  skill  would  render 
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disaster  extremely  unlikely.  Under  this  view  I  need  not  take 
up  the  discussion  of  the  d^ree  of  skill  exhibited  by  Captain 
Combe  or  how  much  his  extraction  of  the  Restorer  was  due  to 
the  assistance  of  Captain  Pillsbury.  A  man  with  the  respon- 
sibility of  the  safety  of  a  valuable  ship  on  his  shoulders  and 
his  professional  reputation  as  a  ship  master  at  stake,  may  not 
always  be  as  cool  in  an  unusual  emergency  as  another,  and  the 
fact  of  calling  for  assistance,  under  the  circumstances  of  this 
case,  is  evidence  of  due  care  and  precaution  rather  than  of  any- 
thing to  the  contrary. 

I  find  that  the  several  positions  of  the  Restorer  during  the 
salvage  operations  were,  considering  natural  conditions  and 
those  created  by  the  work  of  salvage,  such  as  involved  a  risk 
to  her  sufficient  to  materially  increase  her  compensation. 

"  Where  .  .  .  the  salving  vessel  is  a  large  and  valu- 
able steamer,  fitted  with  complex  and  costly  machinery,  her 
value  and  the  risk  of  its  loss  or  of  its  serious  depreciation 
.  .  are  obviously  matters  which  deserve  recognition  in 
the  assessment  of  salvage  reward,  not  only  in  justice  to  the 
owner  of  the  salving  vessel  in  the  particular  case,  but  also  in 
the  public  interest,  and  in  order  that  the  owners  of  such  ves- 
sels may  be  encouraged  to  permit  them  to  render  salvage  ser- 
vices/'    Kennedy's  Civil  Salvage,  131. 

The  discussion  of  the  effectiveness  of  the  Restorer  in  keeping 
the  Manchuria  from  moving  further  in  toward  the  shore  occu- 
pied a  large  part  of  the  time  of  the  trial.  A  vast  amount  of 
testimony,  expert  and  otherwise,  was  introduced  bearing  upon 
this  important  point  and  on  her  ability  to  pull  the  Manchuria 
off,  dealing  with  the  facts  of  the  case  and  with  scientific 
theories  and  opinions  in  regard  to  the  effective  pulling  power 
of  a  steam  vessel  in  smooth  water,  in  a  seaway,  at  anchor,  un- 
unchored,  her  difference  in  power  tied  up  or  steaming  free,  the 
effective  power  that  ought  to  be  realized  out  of  the  theoretic 
power,  momentum,  thrust,  &c.,  &c.  In  connection  with  the 
investigation  of  the  power  of  the  Restorer  in  relation  to  this 
and  other  points  of  the  case,  the  study  of  the  effect  of  the  surge 


COM.  PAC.  CABLE  CO.  vs.  THE  MANCHUKIA.    163 

of  the  waves  upon  a  vessel  towing  in  a  seaway  was  taken  iip. 
The  evidence,  including  the  photographs,  leaves  no  doubt  that 
Juring  much  of  the  period  of  the  salvage  operations  there  was 
a  considerable  swell  in  the  region  of  such  operations.  Al- 
though the  theoretical  testimony  was  generally  unfavorable  to 
the  proposition  that  the  surge  added  something  to  the  effective- 
ness of  a  towing  ship  pulling  on  a  stranded  vessel,  the  testi- 
mony of  witnesses  speaking  from  experience  and  observation 
was  generally  the  other  way, — Haglund,  Piltz,  Wight  and  even 
ilerritt,  introduced  by  the  claimant,  all  recognize  a  jerking 
power  of  a  towing  vessel  under  such  circumstances.  The  oper- 
ation of  this  is  obviously  intermittent,  and  whether  it  is  an  ad- 
dition to  the  effective  power  from  the  ship's  engines,  is  not 
dear,  inasmuch  as  the  wave  movement  which  causes  the  jerk, 
in  its  reaction  tends  to  sag  the  tow  line  evidently  producing  an 
intermittent  diminution  of  the  effective  engine  power.  It  may 
be, — and  this  seems  probable  to  me,  that  this  intermittent  ac- 
tion and  reaction  are  substantially  equal  and  that  the  only 
gain  from  the  surging  of  a  towing  steamer  is  the  resulting 
series  of  jerks  which  under  some  circumstances  would  have 
an  advantage  over  a  steady  pull  in  starting  a  stranded  vessel. 
As  a  force  to  prevent  the  Manchuria  from  moving  further  in 
shore,  a  series  of  intermittent  jerks  would,  in  my  opinion,  be 
of  less  value  than  the  steady  pull,  as  it  would  tend  to  keep  her 
loose  in  her  bed  and  so  give  the  waves  that  would  tend  to  move 
her  ashore,  a  greater  advantage.  Captain  Saunders  said  in  his 
report  of  August  23rd,  6:30  a.  m.  (Exhibit  000,  p.  14), 
''ship  draws  forward  24  and  aft  26  feet,  and  soundings  on  the 
outside  are  about  21  feet  all  around  the  ship."  Such  sound- 
ings were  made  during  the  afternoon  of  the  22nd, — ^the  day 
that  the  Restorer  began  to  tow  on  the  Manchuria  (Exhibit 
000,  p.  12).  Later  she  was  ascertained  to  be  hard  aground 
amidships  on  a  projecting  mass  of  coral.  Soundings  made 
about  August  29th  showed  about  eighteen  feet  of  water  around 
the  vessel.  With  this  evidence  of  the  degree  the  hull  of  the 
Manchuria  was  embedded  in  the  sand  and  coral  of  the  reef, 
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taken  together  with  the  great  weight  of  the  vessel,  with  all  the 
evidence  bearing  on  this  point  and  on  the  power  of  the  Ke- 
Btorer  taken  most  favorably  to  the  latter,  I  am  not  convinced 
that  she  was  eflFective  in  holding  the  Manchuria  from  moving 
toward  the  shore,  and  find  that  such  claim  of  the  libelant  is 
not  proven. 

It  is  in  evidence  that  the  Manchuria  after  she  had  been 
aground  several  days,  appeared  to  be  resting  amidships  on  a 
coral  lodge,  which  may  have  accounted  for  her  sensitiveness  to 
the  action  of  the  waves.  This  is  well  supported  by  the  evi- 
dence of  her  movements  in  the  succeeding  days  from  August 
25th  to  August  29th  inclusive,  as  a  vessel  resting  mainly  amid- 
ships with  her  bow  and  stern  less  agroimd,  or  aground  in  a 
yielding  substance  like  sand,  would  obviously  swing  around  to 
a  far  loss  force  than  would  be  required  to  move  her  if  she 
was  resting  solidly  on  the  reef  her  whole  length.  The  Man- 
churia's log  reports  that  from  1  p.  m.  of  August  21st  to  12 
midnight  of  August  24th,  she  headed  S.  S.  E.  and  that  there- 
after her  stern  swung  out  from  time  to  time  until  1  a.  m.  Au- 
gust 29th  when  she  headed  S.  13°  E.  On  this  day  Metcalfe 
arrive<l  and  took  charge  of  the  salvage  operations  and  directed 
the  Restorer  to  stop  towing  at  4 :54  p.  m.  In  this  space  of  five 
days  the  direction  the  if  anchuria  was  heading  changed  9^/>  de- 
grees toward  the  south  and  west  which  was  toward  the  shore, 
by  which  her  position  was  changed  to  a  marked  degree  for  the 
better  inasmuch  as  her  stem  was  swung  out  correspondingly 
toward  the  open  sea,  bringing  her  less  broadside  on  to  the  reef 
than  before.  The  broadside  position  is  testified  to  by  Met- 
calfe as  being  more  dangerous  and  diificult  than  a  head  on 
position. 

Here  is  a  record  showing  a  favorable  change  of  the  position 
of  the  Manchuria,  which  would  naturally  be  produced  by  a 
pull  on  the  stern  from  a  position  at  or  about  right  angle  to  the 
line  of  tlie  hull.  Such  a  force  was  exerted  during  those  five 
days  by  the  Restorer,  and  by  the  Manning  after  2  p.  m.  of  Au- 
gust 2Gtli,  and  by  cables  of  the  Manchuria  attached  to  anchors. 
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On  the  first  day  of  this  period,  August  25th,  in  the  afternoon 
a  seven-ton  anchor  was  laid  with  hawser  to  the  starboard  stern. 
On  the  third  day  another  seven-ton  anchor  was  laid  with  haw- 
ser to  the  starboard  stern,  and  all  this  period  there  were  two 
214-ton  anchors  with  hawsers  to  port  stem  and  two  from  port 
bow.  Some  credit  must  be  given  to  these  stem  hawsers  if  they 
were  hove  taut  from  time  to  time  as  the  Manchuria  swung 
around.  The  log  notes  only  one  such  action,  but  Captain 
Saunders  in  his  deposition  on  pages  8  and  9  testified  that  'Sve 
hove  our  big  anchors  taut  to  keep  the  vessel  as  near  steady  as 
possible."  This  clearly  refers  to  the  seven-ton  anchors  mentioned 
above.  It  is  in  evidence  that  at  10 :45  p.  m.  August  24th,  the 
Restorer  was  directed  to  increase  the  speed  of  her  engines  and 
this  was  continued  (Libelant's  Exhibit  000,  p.  67)  ;  also  that 
on  the  next  day,  the  Restorer  was  making  a  greater  speed  with 
her  engines  than  usual.  This  increased  strain  was  kept  up 
during  these  five  days,  her  log  showing  from  thirty  to  forty- 
five  revolutions  of  her  propeller.  This  evidence  closely  covers 
the  time  as  shown  by  the  Manchuria's  log  when  she  began  to 
change  her  position  for  the  better,  about  midnight  of  August 
24th,  which  movement  continued  until  the  morning  of  August 
29th,  making  a  change  in  her  directicm  for  the  better  of  d^o 
degrees  as  shown  above.  From  August  29th  to  and  including 
September  2nd,  a  period  of  four  days,  she  swung  around 
two  degrees  more, — supposedly  by  the  force  of  the  steam 
winches  alone,  and  the  Restorer  towing  at  only  twenty  revolu- 
tions; then  from  September  2nd  to  September  13th,  there 
was  no  further  movement.  The  fact  that  in  the  five  davs  from 
August  24th  to  August  29th,  the  Manchuria  swung,  with  the 
asj^istance  of  the  Restorer,  91/j  degrees,  about  two  degrees  a 
day,  and  in  the  next  four  days,  without  such  assistance,  she 
swinig  only  two  degrees,  or  one-half  degree  a  day,  is  certainly 
favorable  to  the  theorv  of  the  effectiveness  of  the  Restorer  in 
swinging  the  stem  of  the  Manchuria  to  the  sea.  Although  it 
is  impossible  under  such  circumstances  to  make  an  accurate 
^stimat^  of  the  proportionate  value  of  such  efforts,  it  is  the  rule 
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of  admiralty  courts  to  weigh  such  evidence  liberally  for  the 
salvor.  I  cannot  resist  the  impression  that  the  Restorer  per- 
formed an  important  part  in  the  advantageous  movement  of 
the  Manchuria  referred  to.  In  this  movement  the  jerking 
effect  of  a  towing  vessel  caused  by  the  surge  of  the  waves,  dis- 
cussed above,  is  pertinent;  for  although  such  effect  might  be 
useless  to  prevent  a  vessel  aground  from  being  carried  further 
in  by  the  waves,  it  w^ould  obviously  be  of  value  in  the  case  of  a 
vessel  aground  mainly  amidships  in  an  attempt  to  swing  her 
around. 

There  is  considerable  evidence  in  the  shape  of  testimony  and 
correspondence  by  Metcalfe  as  to  a  basis  of  compensation  to 
the  Restorer,  his  view  being  that  she  should  be  allowed  her 
expenses  for  coal  and  engine  room  stores  consumed  and  grap- 
pling rope  and  other  gear  used  up  in  the  salvage  operations, 
and  one  thousand  dollars  a  day.  His  theory  of  the  case  is  that 
the  services  of  the  Restorer,  besides  standing  by  and  towing  the 
Manchuria,  after  she  was  floated,  to  Honolulu,  had  been  of 
very  slight  value,  and  could  have  been  dispensed  with  without 
prejudice  to  the  Manchuria.  The  court  differs  from  this  view, 
as  has  already  appeared,  and  while  failing  to  recognize  the 
Restorer  as  the  chief  agent  of  the  salvage  of  the  Manchuria,  or 
as  effective  in  preventing  her  from  being  carried  further  to- 
ward the  shore  than  her  position  on  the  morning  of  the  third 
day  of  the  wreck,  finds  that  she  was  of  material  service  in 
steadying  the  Manchuria  by  means  of  towing  hawsers  and 
thereby  saving  her  from  receiving  more  serious  injuries  to  her 
hull  and  its  internal  fixtures, — ^was  of  material  assistance  to 
the  Manchuria's  own  anchors  in  preventing  her  from  swinging 
to  a  position  more  broadside  on  to  the  shore  than  the  Restorer 
found  her  on  the  morning  of  August  22nd, — ^was  of  material 
service  in  swinging  her  stern  outward  from  the  shore  during 
the  period  from  August  25th  to  August  29th,  as  set  forth 
above,  in  which  movement  she  was  the  chief  agent,  being  as- 
sisted by  the  U.  S.  R.  C.  Manning  during  a  part  of  that  period 
and  the  four  stem  anchors  of  the  Manchuria  as  above  stated, — 
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was  of  material  service,  which,  however,  is  not  to  be  compared 
with  the  united  power  of  the  steam  winches  of  the  Manchuria 
in  the  final  operations  of  September  14th  and  16th,  and  was 
of  material  service  in  towing  the  Manchuria  when  floated  to 
the  port  of  Honolulu.  Also,  as  set  forth  above,  that  the  Ke- 
storer  was  exposed  to  risk  in  the  salvage  operations  to  an  ex- 
tent calling  for  recognition  in  estimating  her  right  to  compen- 
sation. 

The  question  of  the  danger  the  Manchuria  was  in  while 
aground  is  an  important  one  in  relation  to  the  estimate  of  the 
amount  of  compensation  the  libelant  is  entitled  to.  It  was 
warmly  discussed  on  both  sides  and  there  is  much  evidence  in 
the  case  bearing  on  its  solution.  In  weighing  this  evidence  I 
cannot  avoid  the  conviction  that  her  danger  of  becoming  a  total 
wreck  was  imminent.  The  injuries  she  received  were  serious, 
involving  a  heavy  outlay  for  repairs.  With  the  coming  in  of 
heavy  seas  from  some  distant  storm,  which  is  a  common  ex- 
perience in  the  Hawaiian  Islands,  especially  at  the  exposed 
northern  shores,  her  injuries  would  have  been  much  greater 
than  they  were,  if  not  fatal  to  her  eventual  rescue.  It  is  per- 
haps common  human  nature  to  make  light  of  dangers  past 
which  are  felt  to  be  serious  when  one  is  confronted  with  them. 

As  a  basis  of  the  salvage  award  to  be  made  in  this  case,  the 
court  will  consider  the  time  consumed  by  the  Restorer  in  the 
salvage  operations,  the  risk  she  encountered  and  the  value  of 
her  services  to  the  Manchuria,  and  the  loss  of  material  and  ex- 
penses incurred  by  libelant.  The  City  of  Chester,  9  P.  D. 
182,  199,  203,  204;  5  Aspinall,  K  S.  311,  315,  318;  Ken- 
nedys Civil  Salvage,  138,  139.  It  is  sometimes  desirable  to 
make  a  separate  award  for  such  losses  and  expenses.  City  of 
Chester,  supra;  The  Colon,  18  Blatch.  277:  4  Fed.  Rep.  469. 
The  value  of  the  Manchuria's  cargo  docs  not  properly  figure 
m  the  case  as  the  salvage  of  that  portion  of  it  that  was  saved 
was  effected  by  other  means  than  the  Restorer. 

The  question  of  the  value  of  the  Manchuria  received  con- 
spicuous attention  at  the  trial,  much  evidence  being  introduced 
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by  both  sides  on  the  subject.  This  was  obviously  a  matter  of 
great  importance  while  the  claim  of  the  libelant  for  the  large 
compensation  aske<l  for  on  the  theory  that  the  Restorer  was 
the  chief  agent  in  the  salvage  of  the  Manchuria,  was  still  pend- 
ing; but  such  claim  having  been  disallowed  in  the  preliminary 
part  of  this  decision  ,the  question  of  value  l)ecomes  of  less  im- 
portance; for  \mder  the  view  of  the  case  adopted  by  the  court 
it  is  substantiallv  immaterial  whether  her  value  is  as  the  libel- 
ant  or  the  claimant  contends;  the  latter  estimate  reaching 
$1,250,000,  bringing  the  award  here  found  within  reasonable 
bounds. 

In  consonance  with  the  foregoing  considerations,  I  find  for 
the  libelant  in  the  sum  of  $5,219.53  for  consumption  and  loss 
of  stores  and  expenses  on  account  of  salvage  operations,  and  in 
the  sum  of  $56,000  for  salvage  proper,  making  a  total  of 
$61,219.53. 

In  view  of  the  demand  of  libelant  for  the  heavy  compensa- 
tion named  in  the  libel,  which  is  deemed  bv  the  court  to  be  un- 
warrantable  under  the  facts  of  the  case,  costs  are  divided  be- 
tween the  parties. 


Modified  on  Appeal,     See  Pacific  Mail  S,  S.  Co.  vs.  Com. 
Pac.  Cable  Co.,  173  Fed.  -2^. 


IX  THE  MATTER  OF  THE  APPLICATIOX  OF  CHI- 
YOMATST^     XAKASIILMA,    for    a    Writ    of    Habeas 

Corpus. 

January  25,   1907. 

Construction  of  Immigration  Acts — Alien  immigrants  arid  alien  7esi- 
dents: 

The  provisions  of  the  act  of  Congress  of  March  3,  1903,  'Ho  rejjrulate 
the  immigration  of  aliens  into  the  Ignited  States.''  ^PP^y  to  alien  immi- 
grants, but  not  to  aliens  domiciled  in  the  United  States  who  may  have  tem- 
porarily gone  abroad  and  are  returning  thereto. 


I 
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Jurisdiction — Decisions  of  immigration  off'.cfrs  <is  to  the  right  of  an 
alien  to  enter  the  United  States — Evidence: 

Although  a  federal  court  is  without  jurisdiction  in  a  case  concerning 
the  admiffiion  of  aliens  under  the  immigration  laws,  on  a  quertion  of  fact 
as  to  the  right  of  an  alien  to  enter  the  United  States,  where  such  question 
has  been  decided  adversely  as  to  such  claim  of  right  bj  the  immigration  offi- 
cers, yet  in  a  case  where  the  essential  question  of  fact  as  to  the  admissibility 
of  an  alien  has  not  been  considered  by  the  immigration  officers  but  they 
have  made  an  adverse  decision  based  upon  irrelevant  questions  of  fact,  such 
a  court  has  jurisdiction  to  interfere  under  a  writ  of  habeas  corpus  where 
the  record  shows  evidence  material  to  the  case. 

hnmigratwn  Act',     Petition  for  writ  of  habeas  corpus, 

John  W,  Caihcart,  Attorney  for  Petitioner. 
Robert  W,  Brechotis,  U.    S.    District    Attorney,    for    Re- 
spondent. 

Dole,  J.  The  petitioner,  a  passenger  from  Japan  to  Amer- 
ica, was  prevented  from  landing  at  the  port  of  Honoluhi  by 
the  acting  immigration  inspector  in  charge,  and  ordered  to  be 
deported  by  the  board  of  special  inquiry.  The  petitioner 
states  that  the  alleged  reason  for  such  deportation,  as  he  is  in- 
formed and  belicv^es,  is  that  he  is  an  alien  immigrant  and  is 
suifering  from  a  certain  contagious  disease  kno^\^l  as  trachoma, 
but  he  denies  that  he  is  an  alien  immigrant  or  that  he  was  suf- 
fering from  such  disease,  and  alleges  that  he  is  a  subject  of 
Japan  and  that  he  is,  and  has  been  for  more  than  four  years, 
a  resident  of  the  United  States;  that  the  greater  part  of  such 
period  he  has  lived  at  San  Jose  in  the  State  of  California, 
where  he  has  established  a  home  for  himself  and  his  wife  and 
has  remained  working  at  his  trade  of  brick-layer;  that  he  was 
ealled  upon  to  retuni  to  Japan  to  s(»rve  in  the  army,  being  a 
reserve  soldier,  and  that  having  been  discharged  he  proceeded 
to  return  to  his  home  in  San  Jose  and  on  the  way  attempted  to 
land  at  Honolulu  for  the  sake  of  visiting  friends ;  that  his  wife 
is  living  at  their  home  in  San  Jose  awaiting  his  return,  and 
that  he  has  no  other  home  than  that.     He  complains  that  his 
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detention  is  illegal  and  that  he  is  restrained  of  his  liberty  with- 
out authority  of  law. 

The  reftim  of  the  immigration  inspector  in  charge  recites  an 
inspection  by  a  medical  officer  who  found  him  afflicted  with  the 
disease  of  trachoma,  and  that  the  board  of  special  inquiry 
affirmed  such  finding  and  ordered  that  he  be  deported  to  Japan, 
and  that  the  petitioner  appealed  from  such  decision,  which  ap- 
peal was  subsequently  dismissed  by  the  Secretary  of  the  De- 
partment of  Commerce  and  Labor;  that  he  was  within  the 
meaning  of  the  laws  of  the  United  States  "an  alien  afflicted 
with  a  dangerous  contagious  disease,"  and  that  previous  to  the 
decision  of  the  board  of  special  inquiry  a  hearing  was  ac- 
corded the  petitioner  on  the  question  of  whether  or  not  he  was 
an  alien,  and  upon  his  admission  that  he  was  a  subject  of  Japan, 
a  decision  was  reached  that  he  was  an  alien. 

The  record  of  the  board  of  special  inquiry  attached  to  the 
return  states  that  the  petitioner  was  ordered  to  be  deported  by 
the  board  in  view  of  the  doctor's  certificate  and  on  the  ground 
that  he  comes  within  one  of  the  classes  of  aliens  excluded  from 
admission  to  the  United  States  under  section  2  of  the  act  of 
March  3,  1903,  (32  Stat.  L.,  part  1,  chap,  1012,  p.  1214), 
"persons  afflicted  with  a  loathsome  or  with  a  dangerous  contag- 
ious disease."  This  return  was  traversed  by  the  petitioner, 
denying  that  any  hearing  was  had  before  the  board  of  special 
inquiry  on  the  question  of  whether  or  not  he  was  an  alien 
resident  of  the  United  States  and  as  such  entitled  to  land,  and 
that  no  decision  was  made  by  such  board  on  that  question  and 
that  the  order  of  deportation  was  based  on  the  fact  that  he  is 
a  subject  of  Japan  and  upon  the  certificate  of  the  medical 
officer. 

A  paper  is  filed  marked  "  Exhibit  A,"  purporting  to  be  an 
examination  of  the  petitioner  and  is  signed  by  him  and  sworn 
to  before  the  inspector,  Mr.  Brown.  This  contains  a  number 
of  questions  and  answers  which  show  that  he  was  a  subject  of 
Japan,  had  been  a  resident  of  Honolulu  for  one  year,  where  he 
was  employed  by  a  drayman;  that  he  had  lived  in  San  Jose, 
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California,  about  a  year  and  six  months,  where  his  business  waa 
that  of  a  farmer;  that  he  was  called  back  to  Japan  by  the  gov- 
ernment on  account  of  the  war;  that  he  did  not  expect  to  stay 
in  Japan  but  intended  to  return ;  that  when  he  first  came  to 
America  he  had  made  up  his  mind  to  settle  there  and  that  hi& 
wife  is  still  at  San  Jose.  No  testimony  appears  in  the  case  in 
opposition  to  this  examination. 

Mr.  Breckons,  the  District  Attorney,  has  filed  an  elaborate 
and  forcible  brief  in  which  he  argues  that  whatever  may  have 
been  the  decisions  under  the  act  of  March  3,  1891  (26  Stat. 
L,  chap.  551,  p.  1084),  and  other  then  existing  legislation 
relating  to  immigration  and  importation,  of  aliens,  the  act 
of  March' 3,  1903,  ^*an  act  to  regulate  the  immigration  of 
aliens  into  the  United  States,"  extends  the  restrictions  as  to 
the  immigration  of  aliens  to  all  foreigners,  both  those  migrat- 
ing into  the  country  and  those  who  have  been  already  domiciled 
there  but  have  gone  abroad  and  returned  with  the  intention  of 
continuing  their  residence  there,  and  refers  to  the  opening 
sentence  of  the  1st  section  of  the  act  of  1903,  to  wit,  "that  there 
shall  be  levied,  collected,  and  paid  a  duty  of  two  dollars  for 
each  and  every  passenger  not  a  citizen  of  the  United  States,  or 
of  the  Dominion  of  Canada,  the  Republic  of  Cuba  or  of  the 
Republic  of  Mexico,  who  shall  come  by  steam,  sail,  or  other 
vessel  from  any  foreign  port  to  any  port  within  the  United 
States,  or  by  any  railway  or  any  other  mode  of  transportation, 
from  foreign  contiguous  territory  to  the  United  States" ;  and 
he  cites  from  the  bill  expressions  which  refer  generally  to 
aliens  i^athout  further  specification,  and  argues  that  the  evil 
nought  to  be  remedied  and  the  danger  sought  to  be  avoided 
by  the  statute  applies  with  equal  force  to  both  resident  and 
alien  immigrants;  for  instance,  that  a  resident  alien  suflFering 
from  a  contagious  disease  would  do  as  much  harm  in  the  United 
States  as  an  alien  immigrant,  and  says,  "as  the  power  of  Con- 
gress to  keep  out  of  the  country  all  aliens,  whether  arriving 
here  for  the  first  time  or  for  the  second  time,  must  be  admitted, 
is  it  unreasonable  to  say  that  the  word  ali'en  as  used  in  section 
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10  means  an  alien  of  any  description  ?"  Section  10  refers  to 
the  finality  of  the  decisions  of  the  board  of  special  inquiry  as 
to  the  exclusion  of  aliens  who  are  under  the  disabilities  stated 
in  section  2.  It  is  to  be  admitted  that  this  act  generally  in  its 
text  uses  tlie  word  **alien''  without  specification,  in  dealing 
with  the  matter  of  the  regulation  of  the  immigration  of  aliens 
into  the  United  States. 

I  find  on  examining  the  act  of  March  3,  1891,  already  re- 
ferred to,  that  about  the  same  language  is  used  in  reference  to 
the  persons  to  whom  the  law  is  applied  as  in  the  act  of  1903, 
Section  1  says,  **the  following  classes  of  aliens  shall  be  exclud- 
ed from  achuission,"  etc.  Section  2  refers  to  the  ''importa- 
tion and  migration  of  foreigners."  Section  3  refers  to  the 
'importation  or  immigration  of  any  alien.''  Section  4  refers 
to  the  encouragement  of  the  "immigration  of  any  alien."  Sec- 
tion 0  refers  to  the  punishment  for  the  bringing  in  of  any 
"alien"  not  entitled  to  land.  Section  7  creates  the  office  of 
Superintendent  of  Immigration.  Section  8  refers  to  proceed- 
ings on  the  arrival  by  water  of  '*alien  immigrants."  This,  I 
think,  is  the  only  place  in  the  statute  in  which  the  expression 
"alien  inunigrants"  is  used.  Section  10  provides  for  the  de- 
portation of  "aliens"  unlawfully  entering.  Section  11  refers 
to  '^aliens"  in  the  same  wav. 

In  the  act  of  1903,  the  intenticm  of  Congress  may  be  some- 
what ascertained  by  its  title,  "an  act  to  regulate  the  immigra- 
tion of  aliens  into  the  United  States."  Section  1,  already  re- 
ferred to  in  reference  to  a  t^x  of  two  dollai*s  on  all  foreigners 
coming  into  the  United  States,  ccmtains  the  provision  that  such 
money  shall  constitute  a  permanent  appropriation  to  be  called 
the  "imniii»:rant  fund."  Section  4  forbids  the  assistance  of  the 
"im])oi'tation  <-r  migration  of  aliens"  into  the  United  States. 
Section  0  uses  the  same  words;  also  section  7.  Section  22  is 
referred  to  by  the  district  attprney  as  not  a])plying  to  the  ad- 
mission (if  aliens,  but  he  admits  that  the  tenn  "aliens"  used 
in  it  refers  to  immigrant  aliens  and  not  to  resident  aliens.  The 
district  attorney  argues  that  section  12  supports  strongly  his 
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contention  in  that  it  requires    a    master    of    a    ship  bringing 
"aliens'*  to  the  United  States,  to  make  a  record  of  whether 
such  aHens  have  ever  been  in  the  United  States  before,  thus 
showing  that  whether  such  alien  has  been  in  the  United  States 
before  or  not  he  is  an  alien  within  the  meaning  of  the  act.     I 
do  not  consider  that  the  conclusion  that  because  resident  aliens 
are  thus  referred   to,   they   are  thereby  within   the   meaning 
of  the  reflations  excluding  aliens  of  certain  classes.     A  long 
act  like  this  one  may,  as  a  matter  of  convenience,  sometimes 
go  outside  of  its  definite  subject  for  a  special  purpose  without 
necessarily  subjecting  the  matter  thus  included  to  all  of  the 
provisions  of  the  act.     The  relation  of  such  matter  to  the  rest 
of  the  act  will  depend  on  the  context.     The  Congress  of  the 
United  States  constantly  exercises  such  freedom  in  its  legisla- 
tion, introducing  more  or  less  independent  statements  in  the 
hody  of  acts  whose  general  purpose  is  something  quite  differ- 
ent; for  instance  in  the  statute  under  consideration, — for  the 
regulation  of  the  immigration  of  aliens,  appears  the  following 
regulation  in  section  34:    "that  no  intoxicating  liquors  of  any 
character  shall  be  sold  within  the  limitvS  of  the  capitol  build- 
ing of  the  United  States."     Moreover,  it  may  well  have  been 
the  intention  of  Congress  in  requiring  masters  of  vessels  bring- 
ing aliens  to  the  United  States  to  state  in  the  manifest  whether 
such  aliens  w^ere  ever  before  in  the  United  States,  "and  if  so 
when  and  where,"  to  thus  make  a  distinction  between  "resi- 
dent'' and  "immigrant"  aliens,  with  the  object  of  simplifying 
the  work  of  the  immigrant  inspectors. 

In  construing  a  statute  it  must  be  generally  taken  as  a  whole, 
3nd  those  parts  which  are  vague  interpreted  in  the  light  of  the 
context  and  the  purpose  of  the  statute.  I  do  not  find  any  de- 
parture in  the  act  of  1903  from  previous  legislation  on  the 
question  as  to  its  application  to  resident  aliens.  The  statute 
of  1801  only  once  uses  the  expression  "alien  immigi*ants."  The 
statute  of  1908  refers  constantly  to  the  importation  and  im- 
niigration  of  aliens.  The  officers  designated  for  carrying  out 
Ae  statute  are  defined  as  immiijration  officers  and  inspectors. 
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The  head  of  the  bureau  is  known  as  the  Commissioner  General 
of  Immigration.  I  find  nothing  more  in  support  of  the  con- 
tention of  the  respondent  in  the  words  of  the  act  of  1903  than 
I  find  in  the  act  of  1891. 

The  following  citation  from  the  case  of  Moffitt  v.  United 
States,  128  Fed.  Eep.  375,  380,  throws  a  great  deal  of  light 
on  the  question  of  the  construction  of  the  act  of  March  3,  1903, 
as  well  as  of  the  previous  acts  in  relation  to  the  point  at  issue, 
and  strongly  supports  the  conclusions  of  the  cases  mentioned: 

"  The  standard  dictionaries  give  the  meaning  of  the  word 
'immigrant':  'A  person  that  removes  into  a  country  for  the 
purpose  of  permanent  residence.'  'Immigrate' :  'To  remove 
into  a  country  for  the  purpose  of  permanent  residence.'  'Im- 
migration' :  'The  passing  or  removing  into  the  country  for 
the  purpose  of  permanent  residence.'  See  Webster's  Dictionary 
and  Century  Dictionary.  This  meaning  should  be  applied  to 
the  words  as  used  in  the  statute  in  order  to  discover  the  intent 
of  Congress.  This  interpretation  has  been  given  by  the  courts 
to  the  language  used  in  the  act  under  consideration." 

The  act  of  1891  and  other  statutes  in  force  at  that  time 
regulating  immigration,  have  been  construed  in  a  number  of 
decisions.  In  seven  cases  tried  in  the  federal  courts  under  the 
provisions  of  these  previous  acts  it  was  decided  that  such  legis- 
lation did  not  ihclude  aliens  who  having  acquired  a  domicil  in 
the  United  States,  had  temporarily  gone  abroad  and  were  re- 
turning thereto.  These  cases  are,  Uniied  States  v.  Sandrey, 
48  Fed.  Rep.  550;  In  re  Pwiizara,  51  Id.  275;  In  re  Marto- 
relli  03  Id.  437;  In  re  Maiolc,  67  Id.  114;  In  re  Ota,  96  Id. 
487 ;  United  States  v.  Burke,  99  Id.  895,  and  Moffitt  v.  United 
States,  128  Id.  375.  The  latter  case  was  brought  under  the 
act  of  1891  but  was  decided  after  the  enactment  of  the  act  of 
1903,  which  was  referred  to  in  the  decision.  In  two  cases  the 
federal  courts  have  adopted  the  same  view  as  to  the  application 
of  the  provisons  of  the  act  of  Congress  of  March  3,  1903,  regu- 
lating the  immigration  of  aliens  into  the  United  States.    These 
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are  hi  re  Buchshaum,  141  Fed.  Hep.  221  and  United  States 
f.  Auliman  &  Co.,  143  Id.  922. 

The  fact  that  Congress,  after  previous  legislation  on  this 
subject  had  been  construed  by  the  federal  courts  in  numerous 
cases,  and  all  in  the  same  way  on  the  point  at  issue,  has  enacted 
a  general  act  regulating  the  immigration  of  aliens  without  ex- 
pressing any  definite  intention  of  a  departure  from  the  mean- 
ing of  the  previous  Ic^slation  as  construed  by  the  courts  on 
the  point,  is  a  strong  argument  against  the  contention  of  the 
respondent  in  this  case.  In  the  case  of  United  States  v.  Ault- 
man  &  Co.,  supra,  page  928,  the  court  said,  referring  to  cases 
under  previous  legislation : 

"Since  that  time  the  law  has  been  amended,  especially  by  the 
act  of  March  3,  1903 ;  and  it  is  a  familiar  principle  that  when 
a  certain  construction  has  been  given  to  a  statute,  especially 
when  its  general  language  has  been  qualified,  and  subsequent 
legislation  has  not  undertaken  to  change  the  language  so  as 
to  meet  with  the  judicial  definition,  added  persuasiveness  is 
given  to  the  constrution  of  the  law  which  the  courts  have  put 
upon  it.  That  is  to  say,  that  if  Congress  intended  to  give  a 
wider  application  to  the  law  than  the  courts  have  given  to  it, 
it  is  reasonable  to  assume  that  it  would  have  so  legislated  when 
it  came  to  amend  the  law  after  the  decisions  were  made  public." 

Counsel  for  the  respondent  refers  to  the  Ju  Toy  case,  de- 
cided in  1905,  198  U.  S.  253,  in  regard  to  the  jurisdiction  of 
the  court  to  consider  a  question  of  immigration  which  has  been 
disposed  of  by  the  federal  immigration  officers.  I  do  not  see 
that  it  applies  to  the  present  case,  it  appearing  by  the  record 
in  this  case  that  the  decision  was  based  on  the  mere  fact  of  the 
petitioner's  being  an  alien  without  regard  to  the  fact,  as  claim- 
ed, that  ho  is  an  alien  resident.  This  court  derives  jurisdic- 
tion to  try  the  case  under  habeas  corpus  proceedings  from  the 
fact,  as  shown  by  the  record,  that  the  immigration  officers  never 
considered  the  question  whether  the  petitioner  was  an  alien  im- 
migrant or  alien  resident,  but  disposed  of  the  case  solely  on 
the  ground  that  he  was  an  alien ;  whereas,  according  to  the  sub- 
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staiitially  unanimous  decisions  of  the  federal  courts  and  the 
law  as  found  by  this  court,  a  person  seeking  to  enter  the  United 
States  who  is  an  alien  resident,  is  not  within  the  immigration 
laws  and  may  not  be  excluded.  If  the  immigration  officers 
had  considered  that  question  and  decided  that  the  petitioner 
was  not  an  alien  resident  but  an  alien  immigrant,  such  decision 
would  have  l)een  final,  and  this  court  w^ould  have  been  without 
jurisdiction  in  the  case. 

The  petitioner  is  discharged  subject  to  the  taking  of  an  ap- 
peal, in  which  case  he  may  be  released  upon  giving  a  recog- 
nizance with  surety  in  an  amount  to  be  fixed  by  the  court  to 
answer  the  judgment  of  the  apix»llate  court. 


Affirmed  on  appeal:     See  United  States  r.  Nakashima,  160 
Ted.  842. 
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February  18,  1907. 

Lieti  of  judgment  creditor — Attorney's  lien  on  judgment — Jurisdiction 
of  bankrupt  court  to  approve  sale  by  officer  levying  execution — Fees  and 
expenses  of  such  officer: 

Judgment  was  obtained  by  a  creditor  against  the  bankrupt  more  than 
four  months  previous  to  adjudication,  and  execution  taken  out  and  levy 
made  within  the  four  months.  Sale  of  the  property  had  been  advertised 
and  was  about  to  be  made,  at  the  date  of  adjudication.  On  motion  of 
plaintiff  and  for  saving  of  expense  to  the  estate,  the  court  of  bankniptcy 
ordered  the  officer  making  the  levy  to  proceed  with  the  sale. 

Held,  that  under  the  circumstances  no  lien  in  the  bankrupt  property 
levied  upon  was  created  in  favor  of  the  plaintifl. 

Also,  that  plaintiff's  attorneys  had  no  lien  on  said  judgment. 

Also,  that  as  such  officer  was  acting  for  the  time  being  as  the  agent 
of  the  bankrupt  court,  the  question  of  the  approval  of  the  sale  made  by 
him  should  be  considered  on  its  merits  so  far  as  such  court  is  concerned, 
but  that  his  claim  for  fees  and  expenses  should  be  referred  to  the  bank- 
ruptcy court  proceedings. 


IX  THE  MATTEE  OF  S.  AH  ML  177 

In  Bankruptcy :     Petition  for  confirmation  of  sale  and  in- 
structions. 

Thompson  &  Clemoiis,  Attorneys  for  Petitioner. 
F.  If.  Tliayer,  Attorney  for  Trustee. 

Dole,  J.  It  appears  that  a  judgment  was  obtained  by  one 
Mary  Buckle,  a  creditor  of  the  bankrupt,  more  than  four 
months  prior  to  the  adjudication  upon  which  judgment  execu- 
tion issued  and  levy  was  made  within  four  months  prior  to 
such  adjudication.  After  adjudication,  Mary  Buckle  moved 
for  an  order  that  certain  property  described  and  taken  under 
such  levy  be  sold  free  from  any  lien  of  any  trustee  of  the  said 
bankrupt  so  far  as  this  court  is  concerned  and  that  whatever 
lien  or  title  such  trustee  may  have  in  said  property  may  attach 
to  the  proceeds  of  said  sale  but  not  waiving  any  rights  which 
the  said  Mary  Buijkle  may  have  in  said  property  which  she 
claims  by  virtue  of  a  prior  levy  of  judgment  and  execution, 
she  claiming  her  right  to  the  proceeds  of  such  sale  so  far  as  the 
same  may  be  needed  to  satisfy  her  judgment  and  execution 
levied  on.  The  court  signed  an  order  that  so  far  as  the  juris- 
diction of  this  court  in  bankrupt  is  concerned,  and  so  far  as 
the  creditors  of  said  S.  Ah  Mi  and  any  trustee  in  bankruptcy 
that  may  be  appointed  in  said  matter,  have  any  title  or  claim, 
the  sale  may  be  made  and  the  property  sold  free  from  any 
claim  or  title  of  said  bankrupt  estate  or  of  the  creditors  thereof 
or  the  trustee,  provided  that  whatever  claim  or  title  the  said 
estate,  the  creditors  or  the  trustee  may  have  in  such  property 
shall  attach  to  the  proceeds  of  such  sale  subject  to  all  prior 
rights  of  the  said  Mary  Buckle.  The  sale  was  accordingly 
made  in  part,  and  the  petitioner,  after  stating  the  circum- 
stances thereof  with  the  results,  further  alleged  that  three  re- 
plevin suits  had  been  brought  against  him  to  stay  the  sale  of 
certain  live  stock  under  said  execution  and  that  upon  due  qual- 
ification of  bondsmen  in  such  suits  the  property  replevied  was 
delivered  to  the  plaintiffs;  also  that  an  action  of  trover  had 
Wn  instituted  fi)r  the  recovery  of  the  proceeds  of  certain  of 
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the  property  sold  as  aforesaid;  also  that  the  trustee  had  de- 
manded delivery  of  all  of  the  property  and  choses  in  action  of 
the  bankrupt  in  the  possession  of  the  petitioner;  also  that  the 
attorneys  of  the  said  Mary  Buckle,  Messrs.  Thompson  & 
Clemens,  claim  a  lien  upon  the  said  judgment  and  the  proceeds 
of  the  execution  sales  thereof  for  their  services  in  obtaining 
the  same  and  in  protecting  the  interests  of  their  said  client, 
Mary  Buckle,  and  any  other  parties  in  interest  under  the  said 
execution  sales.  The  petitioner  further  states  that  he  desires 
the  assistance  of  the  said  Thompson  &  Clemens,  who  are  fa- 
miliar with  the  facts  of  the  said  four  suits,  in  the  defense 
thereof;  and  prays  that  the  sale  be  confirmed  and  that  he  be 
instructed  by  this  court  as  to  the  disposition  of  the  proceeds 
thereof,  particularly  with  reference  to  the  following  questions : 
"(a)  Has  the  said  Mary  Buckle  by  virtue  of  her  judgment  a  lien 
on  said  execution  sale  proceeds  prior  and  superior  to  that  of  the 
other  creditors  of  said  S.  Ah  Mi ;  (b)  Have  the  said  Thompson 
&  demons  as  attorneys  aforesaid  any  lien  on  or  superior  right 
in  the  said  execution  sale  proceeds  for  services  in  obtaining 
said  judgment;  (c)  That  he  be  instructed  by  this  Court  as  to 
whether  he  avail  himself  of  the  services  of  the  said  attorneys 
and  assure  them  of  compensation  out  of  the  said  bankrupt  es- 
tate, or  out  of  any  property  recovered  in  said  suits  by  your 
petitioner,  or  at  all;  (d)  And  your  petitioner  prays  for  such 
other,  further  and  different  relief  as  the  premises  may  require." 

The  petition  was  heard  and  argued  by  Thompson  &  Clemens, 
attorneys  on  behalf  of  Geo.  Sea,  deputy  high  sheriff,  the  peti- 
tioner, and  Mary  Buckle,  on  the  one  part  and  by  W.  W.  Thayer, 
attorney  for  R.  H.  Trent,  trustee,  on  the  other  part. 

In  regard  to  the  question  of  the  lien  contended  for  by  !Mary 
Buckle,  many  authorities  were  cited  for  and  against  such  con- 
tention, her  attorneys  claiming  that  the  fact  of  the  judgment 
which  she  had  obtained  against  S.  Ah  Mi  prior  to  the  begin- 
ning of  four  months  previous  to  the  adjudication  followed  by  a 
levy  within  the  four  months,  a  lien  was  created  which  would  en- 
title her  to  payment  of  such  judgment  in  full,  quoting  the  com- 
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mon  law  on  this  subject.  Whatever  may  be  the  common  law 
on  this  matter,  such  authority  can  only  affect  the  practice  in 
this  Territory  where  there  is  no  Hawaiian  statutory  provision 
or  judicial  precedent  or  Hawaiian  national  usage  to  the  con- 
trary. Revised  Laws,  sec.  1.  AVe  find  in  the  Hawaiian  statutes, 
section  1816  of  the  Revised  Laws,  formerly  section  1859  of 
the  Civil  Code,  providing  that  "every  officer  receiving  a  writ 
of  execution  issued  in  due  form  by  any  court  or  judge,  shall 
note  thereon  the  day  and  hour  of  its  receipt  and  he  shall  give 
priority  in  levying  upon  property  of  the  defendant  in  execu- 
tion, to  the  writs  received  by  him  according  to  the  order  of 
time  in  which  they  are  received." 

The  only  specific  reference  in  the  statutes  as  to  the  creation 
of  a  lien  in  such  matters  is  in  laws  referring  to  the  lower 
courts  not  of  record,  which  provide  that  no  judgment  rendered 
in  police  justices'  courts  shall  be  a  lien  upon  real  property  until 
a  transcript  thereof  certified  by  such  justice  shall  have  been 
dodeted  in  the  office  of  the  clerk  of  the  Supreme  Court;  also, 
tliat  such  justices'  judgments,  in  accordance  with  the  rule  made 

• 

la  section  1859  of  the  Civil  Code  above  referred  to,  shall  be  a 
^^en  upon  the  movable  property  of  the  defendant  in  execution 
flOt  excepted  by  law  from  levy  from  the  time  and  according  to 
the  priority  of  the  levy.  Civil  Code,  sec.  908.  Under  these 
statutes  the  courts  have  decided  in  several  cases  that  a  judg- 
ment creditor  is  not  entitled  to  priority  of  payment  over  credi- 
tors by  simple  contract,  out  of  the  estate  of  a  party  deceased 
insolvent  Nathan  v.  Estate  of  Vida,  1  Haw.  143.  Also,  a 
"judgment  of  a  court  of  record  is  not  a  lien  upon  real  estate 
in  the  nature  of  a  subsisting  encumbrance."  (Syl.)  Lindsey 
V.  Kainana,  4  Haw.  165. 

I  think  that  these  statutes  and  decisions  being  inconsistent 
with  the  theory  that  judgments  were  a  lien  by  the  common 
law,  disposes  of  that  contention  so  far  as  the  practice  in  this 
Territory  is  concerned.  In  the  United  States,  it  appears  that 
a  lien  created  by  legal  proceedings  begins  when  a  judgment  is 
levied  upon  exqept  as  otherwise  regulated  by  statute  or  when 
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an  attachment  under  mesn^  process  is  taken  out.  In  the  case 
of  a  judgment  creditor's  bill  in  equity  to  obtain  execution,  such 
bill  is  regarded  as  the  beginning  of  execution  and  as  establish- 
ing a  lien,  but  the  judgment,  standing  alone  and  unexecuted, 
does  not  create  a  lien.  In  re  Beaver  Coal  Co.,  6  Am.  B.  R. 
404,  note.  This  is,  I  think,  according  to  justice,  for  it  would 
be  inconvenient  and  unjust  if  the  mere  fact  that  a  judgment 
is  obtained  creates  a  lien  even  though  such  judgment  may  re- 
main for  years  without  procedings  for  enforcement. 

The  case  of  Metcalf  v.  Barker,  187  U.  S.  165,  173:  9  Am. 
B.  R.  36,  has  the  following  on  this  point:  "  ^It  is  the  execution 
first  begun  to  be  executed,  unless  otherwise  regulated  by  statute, 
which  is  entitled  to  priority.  The  filing  of  the  bill,  in  cases 
of  equitable  execution,  is  the  beginning  of  executing  it.'  110 
U.  S.  717.  And  the  right  to  payment  out  of  the  fund  so  vested 
cannot  be  affected  by  a  subsequent  transfer  by  the  debtor, 
M'Dermaitt  v.  Strong,  4  Johns.  Ch.  687,  or  taken  away  by  a 
subsequent  discharge  in  bankruptcy.  Hill  v.  Harding,  130 
U.  S.  699 ;  Doe  v,  Childress,  21  Wall.  642 ;  Eystcr  r.  Gaff,  91 
U.  S.  521 ;  Peck  v.  Jenness,  7  How.  612." 

The  judgment  in  this  case  having  been  obtained  more  than 
four  months  before  the  adjudication,  creates  no  lien  and  the 
levy  within  the  four  months  was  within  67f  of  the  bankrupt 
act  and  gave  no  priority  and  did  not  relate  back  to  the  judg- 
ment to  the  extent  of  creating  a  lion  by  virtue  of  the  *fact  that 
the  judgment  was  rendered  more  than  four  months  before  the 
adjudication. 

The  instruction  of  the  court,  therefore,  on  the  first  point, 
(a),  is  that  Mary  Buckle  has  no  lien  on  the  proceeds  of  the 
sale  by  virtue  of  her  judgment  but  must  stand  with  the  other 
creditors  on  her  right  to  the  assets  of  the  bankrupt. 

The  second  point,  (b),  is  answered  in  the  negative.  In-  re 
Austin,  2  U.  S.  Dist.  Ct.  Haw.  210:  13  Am.  B.  R.  136. 

In  regard  to  the  third  request  for  instructions,  it  api)ears 
from  information  furnished  by  Thompson  &  Clemens  that  they 
acting  for  the  petitioner  and  perhaps  for  Mary  Buckle  as  well, 
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compromised  the  three  replevin  cases  and  the  trover  case  re- 
ferred to  above,  and  paid  the  realizations  of  such  compromises 
to  the  trustee.  Under  these  circumstances  no  further  refer- 
ence need  be  made  at  present  to  this  point,  the  compensation 
of  those  attorneys  being  a  matter  for  settlement  in  the  bank- 
niptcv  proceedings  and  the  compromise  effected  by  them  a 
question  for  the  trustee  to  consider  and  to  report  his  conclu- 
sions thereon. 

As  to  a  confirmation  of  the  sale  as  prayed  for,  counsel  for 
the  trustee  opposes  it  on  the  ground  that  this  court  has  no 
jurisdiction  to  confirm  a  sale  under  a  circuit  court  execution. 
It  must  be  remembered  that  at  the  time  of  the  adjudication, 
certain  property  of  the  bankrupt,  consisting  largely  of  live 
stock  had  been  advertised  for  sale  under  such  execution  and 
such  live  stock  had  been  collected  and  was  then  held  at  consider- 
able expense ;  in  view  of  which  circumstances  and  to  save  the  es- 
tate from  the  loss  that  would  have  accrued  if  such  arrangements 
should  have  been  ignored  and  such  live  stock  either  have  been 
turned  loose  or  held  until  such  time  as  a  sale  might  be  made 
thereof  in  due  form  by  the  trustee,  the  court  authorized  the 
sale  to  be  proceeded  with,  thus  making  the  officer  executing 
the  judgment  aforesaid  an  agent  for  the  time  being  of  this 
court.  As  such  he  proceeded  with  tlie  sale  and  has  reported 
the  same  and  asked  for  confirmation  thereof  as  above  set  forth. 
These  circumstances  bring  the  sale  within  the  jurisdiction  of 
this  court  and  call  for  the  consideration  of  the  prayer  for  con- 
finnation.  The  return  of  the  deputy  sheriff  is  full  and  de- 
tailed, and  is,  in  view  of  the  unusual  difficulties  attending  the 
sale,  satisfactory.  The  fact  that  under  the  circumstances  no 
pi'evious  appraisement  of  the  property  sold  was  or  could  well 
w  made,  emphasizes  the  importance  of  the  approval  of  the 
court,  if  such  approval  can  be  justified  by  all  the  facts  in  the 
latter.  I  feel  that  there  is  no  reason  against  such  action  and 
accordingly  approve  the  sale  so  far  as  this  court  is  concerned. 
The  petitioner's  claim  for  fees  and  expenses  in  making  tlie 
^cvv  and  sale  is  referred  to  the  bankruptcy  proceedings  in  this 
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court    In  re  Francis-Valentine  Co.,  2  Am.  B.  R.  522:  94  Fed. 
Rep.  793. 

The  petitioner  is  ordered  to  deliver  to  the  trustee  forthwith 
all  the  property  and  choses  in  action  of  the  bankrupt  in  his 
possession,  together  with  his  account  of  his  receipts,  expenses 
and  fees  in  relation  to  the  levy  and  sale  under  consideration. 


JACOB  BENJAMIN  DOLE  LAWELIILII  t;^.  GEO.  U. 
HIND  and  JAMES  ROLPII,  JR,  Copartners  doing 
business  under  the  firm  name  and  style  of  HIND, 
ROLPH  &  COMPANY. 

March  4,  1907. 

AdmircUty  practice — Service  of  mesne  process:  Service  of  mesne 
process  in  admiralty  cannot  be  made  on  an  agent  of  a  defendant  pt^rtnership. 
{Reversed,  post,  186,  191.) 

Evidence — Admissibility  of  certificate  of  a  custom  house  officer ,  which 
is  a  statement  of  his  conclusions'.  A  custom  house  certificate  which  is  a 
statement  of  the  conclusions  or  opinions  of  the  coUector,  is  not  admissible 
in  evidence. 

Admiralty — Certificate  of  enrollment  of  a  vessel  on  the  oath  of  one  not 
an  owner:  A  certificate  of  enrollment  of  a  vessel  on  the  oath  of  the  master 
who  is  not  an  owner,  is  void. 

Partnership — Two  firms  with  the  same  name  and  composed  of  the  same 
persons  and  engaged  in  the  same  kind  of  business:  Two  firms  composed  of 
the  same  persons,  and  having  the  same  partnership  name  and  engaged  in 
the  same  kind  of  busiuess,  are  in  law  but  one  firm. 

In  Admiralty:     Motion  to  set  aside  service  of  summons. 

J.  J.  Dunne  and  Jas.  L.  Coke,  Proctors  for  Libelant. 
Smith  &  Lewis,  Proctors  for  Libellees. 

Dole,  J.  On  the  7th  of  June,  1906,  the  libelant  brought 
his  action  against  Geo.  U.  Hind  and  James  Rolph,  Jr.,  doing 
business  under  the  firm  name  and  style  of  Hind,  Rolph  &  Co., 
for  damages  on  account  of  injuries  received  by  him  on  Feb- 
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niary  16,  1904,  on  board  the  schooner  Kona,  through  the  al- 
leged carelessness  and  negligence  of  the  libellees,  who  are  al- 
leged by  him  to  have  been  the  owners  of  such  schooner  during 
the  times  mentioned  in  the  libel.  The  libel  further  alleged 
that  during  all  the  times  mentioned  in  the  libel,  the  libellees 
were  and  are  copartners,  "doing  business  as  shipping  and  com- 
mission merchants  and  as  ship,  insurance  and  custom  house 
brokers,"  in  Honolulu  of  the  Territory  of  Hawaii  and  San 
San  Francisco  of  the  State  of  California,  under  the  firm  name 
and  style  of  Hind,  Kolph  &  Co. ;  and  that  the  residence  of  the 
partners  is  in  San  Francisco.  Process  was  duly  served  on  J. 
S.  Low  as^ attorney  in  fact  of  Hand,  Rolph  &  Co.,  June  9,  1906. 
On  the  25th  of  June,  the  libellees  filed  a  motion  through  their 
attorneys  specially  appearing  for  the  purpose  of  such  motion, 
TO  set  aside  the  service  of  process  made  on  said  J.  S.  Low,  on 
the  ground  that  "neither  said  J.  S.  Low  nor  said  Hind,  Bolph 
&  Co.  of  Honolulu  are  the  proper  parties  to  serve  in  said  action, 
and  upon  the  further  ground  that  this  court  is  without  juris- 
diction to  hear  and  determine  said  action."  An  affidavit  of 
J.  S.  Low  was  attached  to  the  said  motion,  and  at  the  hearing 
thereof  he  testified  as  a  witness  for  the  libelant. 
The  following  points  were  made  in  support  of  the  motion: 

1. — There  is  no  provision  in  admiralty  for  service  of  pro- 
cess on  an  agent  of  the  defendant  in  case  of  partnership ;  citing 
admiralty  rule  2,  and  section  914  E.  S.  U.  S. 

2. — The  Kona  Schooner  Co.,  a  corporation  of  the  State  of 
California,  is  the  owner  of  the  schooner  Kona. 

3. — The  firms  of  Hind,  Rolph  &  Co.  of  San  Francisco  and 
Hind,  Rolph  &  Co.  of  Honolulu,  being  separate  and  distinct* 
finns,  the  testimony  of  J.  S.  Low  in  the  Parker  Ranch  case 
which  may  have  appeared  to  recognize  that  he  or  the  firm  of 
Hind,  Rolph  &  Co.  of  Honolulu  of  which  he  is  the  manager, 
were  the  agents  or  a  branch  house  of  the  firm  of  Hind,  Rolph  & 
Co.  of  San  Francisco,  is  open  to  his  interpretation  in  this  case 
of  the  distinction  between  the  two  firms,  and  furthermore, — 
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this  being  the  case,  the  San  Francisco  firm  cannot  be  bound  by 
his  statements. 

4. — The  local  procedure  does  not  govern  as  to  the  practice  in 
courts  of  admiralty  and  equitv. 

5. — Service  of  process  in  admiralty  cases  is  not  governed 
by  local  statutes  in  view  of  section  913  R.  S.  U.  S. 

Tlie  first,  fourth  and  fifth  points  may  be  considered  to- 
gether. Section  914  R.  S.  U.  S.  provides  that  the  practice, 
pleadings  and  forms  and  modes  of  proceedings  in  civil  cases 
other  than  equity  and  admiralty  causes,  in  the  circuit  and  dis- 
trict courts,  shall  conform  as  near  as  may  bo  to  the  prac- 
tice, etc.,  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  or  district  courts 
are  held.  As  this  section  specifically  excludes  equity  and  ad- 
miralty causes  from  its  provisions,  they  are  not  affected  by  it. 
Section  913  R.  S.  U.  S.  requires  that  the  forms  of  mesne 
process  and  the  forms  and  mo<les  of  proceeding  in  suits  of 
equity  and  admiralty  and  maritime  jurisdiction  in  circuit  or 
district  courts  shall  be  according  to  the  principles,  rules  and 
usages  of  courts  of  equity  and  admiralty  except  when  other- 
wise provided  by  statute  or  rules  of  court  made  in  pursuance 
thereof.  The  admiralty  rules  prescribed  by  the  Supreme  Court 
in  pursuance  of  an  act  of  Congress,  provide  in  rule  2,  that 
mesne  process  in  suits  in  personam  may  be  by  a  simple  warrant 
of  arrc.-^t  of  the  person  of  the  defendant  with  a  clause  therein 
that  if  he  cannot  be  found,  to  attach  his  property  and  chattels 
to  the  amount  sued  for,  or  failing  such  property,  to  attach  his 
credits  and  effects  to  the  amoimt  sued  for  in  the  hands  of  gar- 
nishees, or  by  a  sunnnons  to  ap])ear  and  answer.  This  is  the 
law  of  service  of  mesne  process  in  admiralty  and  it  is  not  af- 
fected bv  local  statutes  or  rules.  Sfeani  Cutter  Co.  t\  Jones, 
13  Fed.  Rep.  567,  582;  Blease  r.  Crarlin/jton,  92  X\  S.  1,  8. 
Service  on  an  agent  of  the  defendant,  as  was  done  in  this  case, 
is  only  permissible  where  expressly  authorized  by  statute  and 
from  necessity  as  in  the  case  of  corporations.  I71  re  Louisville 
FncJerv-riters,  134  F.   S.  488;   19  End.  PI.  &  Pr.   050,  and 
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cases  cited.  *'  The  l^islature  is  to  judge  of  this,  and  it  having 
prescribed  the  kind  of  service,  none  other  will  prevail. ''  Peck 
V.  ]Yarren,  25  Mass.  163,  164. 

I  therefore  find  that  legal  service  of  summons  has  not  been 
made  and  the  court  has  not  acquired  jurisdiction  of  the  case. 

This  finding  disposes  of  the  motion,  but  as  a  consideration  of 
the  other  points  raised  may  be  of  assistance  to  further  proceed- 
ings in  the  case,  1  will  deal  with  them. 

As  to  the  contention  that  the  schooner  Kona  is  not  the  prop- 
erty of  the  libellees,  the  two  certificates  of  the  San  Francisco 
custom  house  offered  to  prove  this  are  inadmissible  as  evidence, 
tuey  being  statements  of  the  conclusions  of  the  deputy  collector 
of  customs,  and  not  certificates  of  enrollment  or  certified 
copies  thereof.  Griffiths  v.  Tunkhoiiser,  11  Fed.  Cas.  42; 
Coxv.  Cox,  26  Pa.  St.  375:  67  Am.  Dec.  432;  Oakes  v.  Hill 
31  Mass.  442;  Hanson,  v.  South  Scituate,  115  Mass.  336,  342; 
Daniekon  i\  Dychntan,  26  Mich.  168,  169.  The  certified  copy 
of  a  certificate  of  enrollment  of  the  vessel  at  the  custom  house 
at  the  port  of  Honolulu,  offered  for  the  same  purpose,  shows 
that  the  oath  of  enrollment  was  made  by  one  Dinsmore,  who  is 
described  in  such  certificate  as  "agent  and  master."  Section 
•^1^2  R.  S.  U.  S.  requires  the  oath  to  be  made  by  an  owner  in 
the  case  of  the  registration  of  a  vessel,  and  section  4312  re- 
quires the  same  proceedings  in  enrollment.  The  failure  to  carry 
out  the  provisions  of  the  statute,  which  are  mandatory,  renders 
the  so-called  enrollment  void.  United  States  v,  Bartlett,  2 
^^aro,  17,  27.  The  failure,  then,  of  the  attempt  to  prove  that 
tlie  vessel  is,  and  was,  not  the  property  of  the  libellees,  leaves 
the  point  in  this  position : — the  allegations  in  the  libel  of  their 
ownership;  Mr.  Low's  failure  to  say  under  oath  that  Hind, 
■Kolph  &  Co.  of  San  Francisco  were  not  the  owners,  while  he 
^as  ready,  under  his  theory  of  the  independence  of  the  two 
firms  of  each  other,  to  state  that  Hind,  Rolph  &  Co.  of  Hono- 
Wu  were  not  the  owners,  and  the  fact  of  the  use  and  posses- 
sion hv  the  libellees  of  the  vessel.  It  is  not  necessarv  to  rule 
^n  this  point  at  the  present  time,  but  T  will  refer  to  the  io\ 
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lowing  authorities  bearing  on  it:  Bas  v.  Steele,  3  Wash.  381, 
390 ;  The  Nancy  Dell  14  Fed.  Rep.  744,  747. 

Mr.  Low,  in  his  evidence  both  in  his  af&davit  and  oral  tes- 
timony, attempts  to  establish  a  conclusion  of  law,  to  wit:  that 
Hind,  Rolph  &  Co.  of  San  Francisco  and  Hind,  Rolph  &  Co. 
of  Honolulu  are  separate  and  distinct  firms.  If  it  is  the  fact 
that  the  two  firms  are  composed  of  the  same  persons, — ^which 
is  not  fully  shown,  although  Mr.  Low  does  not  know  of  any 
other  partners  in  either  firm  than  the  libellees,  they  are  in  law, 
under  the  evidence,  but  one  firm.  1  Bates,  Partnership,  sec  107 ; 
In  re  Vetterlein,  28  Fed.  Cas.  (16927)  1170;  In  re  Williams, 
29  Id.  (17707)  1329;  Campbell  v.  Colorado  C.  &  R,  Co,,  9 
Colo.  60.  The  evidence  at  any  rate  shows  clearly  that  the  so- 
called  Honolulu  firm  is  a  branch  or  an  agency  of  Hind,  Rolph 
&  Co.  of  San  Francisco,  and  that  Mr.  Low,  being  the  manager 
of  the  Honolulu  firm,  is  an  agent  of  the  San  Francisco  firm. 

An  order  will  be  signed  setting  aside  the  service  of  process 
made  as  aforesaid. 


JACOB  BENJAMIN  DOLE  LAWELIILII  vs.  GEORGE 
TJ.  HIND  and  JAMES  ROLPH,  JR.,  Copartners  doing 
business    under    the    firm    name    and    style    of    HIND, 
ROLPH  &  COMPANY. 

October  29,  1907. 

Fracture — Authority  of  district  court  to  regulate  its  own  yraciice:  In 
cases  not  provided  for  bj  the  admiralty  rules  or  legislation  it  is  com- 
petent for  a  district  court  to  reg^ulate  its  "practice  as  may  be  necessarx'  or 
convenient  for  the  advancement  of  justice  and  the  prevention  of  delayn  in 
proceedings.  * ' 

Same — Service  of  vummons  on  agent  of  absent  partners  in  admircity 
proceedings:  Under  sections  913  and  918  B.  S.  IT.  S.,  and  the  46th  ad- 
miralty rule,  a  district  court  may  in  admiralty  proceedings  in  personam 
recognize  service  of  process  by  a  simple  monition  in  the  nature  of  a  sum- 
mons to  appear  and  answer,  on  the  agent  and  manager  of  a  branch  house  of 
absent  partners,  as  valid. 
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In  Admiralty :  Kehearing  of  motion  to  set  aside  service  of 
summons. 

/.  /.  Dunne,  Proctor  for  Libelant. 
Smith  &  Lewis,  Proctors  for  Libellees. 

Dole,  J.  It  will  be  remembered  that  after  this  case  was 
begun  the  libellees  filed  their  motion  to  set  aside  the  service  of 
the  citation  on  J.  S,  Low,  on  the  ground  that  neither  said  Low 
nor  Hind,  Bolph  &  Company  of  Honolulu  were  the  proper 
parties  to  serve,  and  on  the  further  ground  that  this  court  is 
without  jurisdiction  to  hear  and  determine  the  action.  This 
motion  was  heard,  evidence  was  taken  and  argument  had,  and 
the  motion  was  allowed  on  the  first,  fourth  and  fifth  grounds 
thereof,  which  are  as  follows : — 

"1. — There  is  no  provision  in  admiralty  for  service  of 
process  on  an  agent  of  the  defendant  in  case  of  partnership; 
citing  admiralty  rule  2  and  section  914  R.  S.  U.  S." 

"  4. — The  local  procedure  does  not  govern  as  to  the  practice 
in  courts  of  admiralty  and  equity." 

"5. — Service  of  process  in  admiralty  cases  is  not  governed 
by  local  statutes  in  view  of  section  913  R.  S.  U.  S." 

Thereafter,  counsel  for  the  libelant  filed  a  motion  for  a  re- 
hearing, on  the  ground  that  the  court  erred  in  holding  that 
service  of  process  in  admiralty  may  not  be  made  under  the 
provisions  of  the  statutes  of  the  Territory  of  Hawaii.  The 
motion  was  argued  and  submitted. 

Section  914  R.  S.  U.  S.  provides  that  practice  in  civil  causes 
other  than  equity  and  admiralty  causes,  shall  conform  to  the 
practice  in  like  causes  in  the  courts  of  record  of  the  State  with- 
in which  the  court  is  located.  This  section  specifically  ex- 
cludes admiralty  causes  from  the  application  of  the  rule  of 
conformity  to  local  practice.  The  local  practice  allows  any 
civil  summons  to  be  served,  if  defendant  cannot  be  found,  by 
leaving  a  certified  copy  with  some  agent  or  person  transacting 
the  business  of  the  defendant,  or  at  the  defendant's  last  place 
of  residence. 
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Admiralty  rule  46  provides  that  "  In  all  cases  not  provided 
for  by  the  foregoing  rules  the  District  and  Circuit  Courts  are 
to  regulate  the  practice  of  the  said  courts  respectively  in  such 
manner  as  they  shall  deem  most  expedient  for  the  due  admin- 
istration of  justice  in  suits  in  admiralty."  This  rule  appears 
to  have  grown  out  of  legislation  passed  in  August  of  the  year 
1842,  and  now  embodied  in  sections  913  and  918  R.  S.  U.  S. 
Section  913  provides  that  the  practice  of  admiralty  '*in  the 
Circuit  and  District  Courts  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  equity  and  of  ad- 
miralty respectively,  except  when  it  is  otherwise  provided  by 
statute  or  by  rules  of  court  made  in  pursuance  thereof;  but  the 
same  shall  be  subject  to  alteration  and  addition  by  the  said 
courts  respectively,  and  to  regulation  by  the  Supreme  Court, 
by  rules  prescribed  from  time  to  time  to  any  Circuit  or  District 
Court  not  inconsistent  with  the  laws  of  the  United  States." 
Section  918  provides  that  such  courts  ^'may  from  time  to  time, 
and  in  any  manner  not  inconsistent  Avith  any  law  of  the  United 
States  or  with  any  rule  prescribed  by  the  Supreme  Court  *  *  * 
make  rules  and  orders  directing  the  returning  of  writs  and 
processes,  the  filing  of  pleadings,  the  taking  of  rules,  the  en- 
tering and  making  up  of  judgments  by  default,  and  other  mat- 
ters in  vacation,  and  otherwise  regulate  their  own  practice  as 
may  be  necessary  or  convenient  for  the  advancement  of  justice 
and  the  prevention  of  delays  in  proceedings." 

The  case  of  The  Hudson,  15  Fed.  Rep.  162,  175-176,  refer- 
ring to  those  laws,  says :  "  Powers  as  ample  as  legislation  can 
give  are  conferred  by  law  on  the  district  court  in  cases  of  ad- 
miralty and  maritime  jurisdiction  as  to  the  'forms  and  modes 
of  proceeding,'  and  'such  alterations  or  additions  thereto  as 
the  said  courts  shall  in  their  discretion  deem  expedient,'  and 
'to  regulate  the  practice  as  shall  be  fit  and  necevssary  for  the 
advancement  of  justice,'  subject  only  to  any  existing  provisions 
of  law  or  the  rules  established  by  the  supreme  court.  Rev.  St. 
sees.  913,  918;  1  St.  at  Large,  276;  Act  1792,  c.  36,  sec.  2; 
Id.  335;  Act  1793,  c.  22,  sec.  7;  Steam  Stone  Cutter  v.  Jones, 
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13  Fed.  Rep.  568,  577-581.  The  words  'modes  of  proceeding' 
in  these  acts,  says  Marshall,  C.  J.,  in  Wayman  v.  Southard,  10 
Wheat  32,  'embrace  the  whole  progress  of  the  suit,  and  every 
transaction  in  it.'  The  admiralty  rules  adopted  by  the  supreme 
court  do  not  provide  for  the  case  here  presented ;  and  by  rule 
46  the  pre-existing  powers  of  the  court  in  such  cases  are  ex- 
pressly recognized  and  affirmed  to  regulate  its  practice  in  ad- 
miralty 'in  such  manner  as  it  shall  deem  most  expedient  for 
the  due  administration  of  justice.'  " 

In  America,  while  there  is  ample  provision  for  service  of 
process  on  the  agents  of  absent  corporations,  the  local  laws 
generally  requiring  from  the  corporations  the  nomination  of 
agents  on  whom  process  may  be  served,  yet  there  are  no  prece- 
dents that  I  have  been  able  to  find  for  similar  service  on  agents 
of  absent  partnerships.  On  the  other  hand,  the  English  prac- 
tice has  developed  a  rule  that  where  an  absent  company  has 
brought  itself  within  the  jurisdiction  of  the  local  courts,  by 
trading  on  its  soil  and  under  protection  of  its  laws,  the  head 
officer  or  manager  of  such  business  within  the  jurisdiction 
might  be  served  with  process.  The  case  of  La  Bourgogne,  Vol. 
VIII,  X.  S.  Aspinall,  462,  403,  has  the  following:— 

"  There  is  a  passage  in  the  learned  President's  judgment 
with  which  I  am  perfectly  agreed,  and  that  is  that  'no  foreign 
company  or  foreign  persons  should  be  made  subject  to  the 
jurisdiction  of  these  courts  unless  they  have  brought  themselves 
within  the  jurisdiction  by  trading  on  its  soil  and  imder  the 
protection  of  its  laws.'  The  question  is  whether  or  not  this 
company  at  the  date  when  this  writ  was  served  was  carrying 
on  business  in  this  country  imder  such  circumstances  as  would 
enablu  it  to  be  said  that  thev  were  resident  in  this  countrv; 
and  if  so,  then  it  would  be  conceded  that  the  head  officer  or 
manager  of  the  business  in  this  country''  was  the  proper  person 
to  |)e  served  with  process  in  this  country." 

I  also  find  in  2  Pritchard's  Admiralty  and  Maritime  Digest, 
152.5,  that  "  AVhere  persons  are  sued  as  partners  in  the  name 
of  their    firm,    the  writ    shall    be    served    either    upon    any 
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one  or  more  of  the  partners,  or  at  the  principal  place  with- 
in tho  jurisdiction  of  the  business  of  the  partnership  upon  any 
person  having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there;  and,  subject  to  these  rules, 
such  service  shall  be  deemed  good  service  upon  the  firm.  Ord. 
IX,  r.  6,  Xo.  53.'' 

The  libellees  were  doing  business  in  Honolulu  and  at  San 
Francisco,  and  both  partners  resided  in  San  Francisco.  Their 
Honolulu  house  is  conducted  by  Mr.  J.  S.  Low,  who  was  recog- 
nized by  them  as  their  attorney  in  fact.  The  ship  which  occa- 
sioned the  injury  to  libelant  was  out  of  the  jurisdiction,  and 
it  became,  supposedly,  necessary  for  the  libelant  to  bring  his 
action  in  personam.  If  the  rule  is  followed  that  there  can  be 
no  service  on  the  agent  or  manager  of  a  branch  house  of  a  firm 
in  the  absence  of  the  partners,  it  would  appear  that  this  libelant 
would  be  deprived  of  his  right  to  prosecute  his  case.  Although 
this  court  is  not  required  to  follow  the  local  rules  of  practice 
in  similar  proceedings,  yet,  under  the  laws  referred  to  and 
rule  of  admiralty  Xo.  46,  it  is  authorized  and  empowered, 
within  the  limits  of  the  statutes  and  the  rules  of  admiralty 
made  by  the  Supreme  Court,  to  regulate  its  "own  practice  tis 
may  be  necessary  or  convenient  for  the  advancement  of  justice 
and  the  prevention  of  delays  in  proceedings."  Sec.  918  R.  S. 
U.  S.  And  this  leaves  it  free  to  adopt  the  local  practice,  or 
any  other  reasonable  practice  which  is  not  inconsistent  with  the 
legislation  and  rules  of  court  referred  to.  The  reference  in 
admiraltv  rule  2  to  service  of  a  monition,  which  is  the  ser- 
vice  in  this  case,  makes  no  reference  to  the  person  on  whom 
such  monition  shall  be  served.  The  rule  provides  that  a  war- 
rant of  arrest  shall  be  served  on  the  person  of  the  defendant, 
then,  in  the  alternative,  is  the  provision  that  service  may  be 
by  a  simple  monition  in  the  nature  of  a  summons,  to  appear 
and  answer  to  the  suit  as  the  libelant  shall  in  his  libel  or  infor- 
mation pray  or  allege,  no  reference  being  made  to  the  person 
of  the  defendant.  It  does  not  appear  that  the  discretion  of 
the  court  is  limited  by  the  rules  of  the  Supreme  Court  or  by 
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legislation  in  such  a  way  as  to  prevent  the  recognition  of  the 
service  made  in  this  case  as  valid. 

Some  of  the  authorities  cited  by  counsel  for  the  libelant 
may  at  first  sight  appear  to  support  a  similar  practice  in 
America,  referring  to  the  cases  of  Ins.  Co.  N.  A.  v.  F.  Ley- 
land  £  Co.  Ltd.,  139  Eed.  Kep.  67 ;  In  Re  Louisville  Under- 
writers, 134  U.  S.  488;  Doe  v.  Springfield  Boiler  Co.,  104 
Fed.  Rep.  684,  but  these  were  all  corporations,  and  the  prac- 
tice of  allowing  service  to  be  made  upon  an  agent  where  the 
corporation  or  organization  was  absent,  was  under  the  pro- 
vision that  local  laws  had  required  the  corporations  to  nomi- 

BEte  some  agent  upon  whom  process  could  be  served.  There- 
fore I  do  not  consider  that  those  authorities  apply  specifically 

to  the  question  before  the  court,  but  base  the  decision  in  this 
matter  on  the  ground  of  the  necessity  that  some  reasonable  ser- 
vice shall  be  possible  for  the  furtherance  of  justice  and  for  the 
prevention  of  delay,  and  that  it  shall  not  be  said  that  any  per- 
sons, either  singly  or  as  partners,  may  do  a  maritime  business 
in  this  country  and  escape  legal  responsibility  by  living  out  of 
the  jurisdiction  of  the  federal  court. 

With  the  opportunity  of  a  more  exhaustive  study  of  the 
point  raised  by  the  motion,  which  the  rehearing  has  given,  I 
do  not  hesitate,  in  accordance  with  the  forgoing  considerations 
to  reverse  the  former  decision  on  this  point,  but  reaffirming 
snch  decision  as  to  the  other  points  raised  by  the  libellee's 
briefs.  The  motion  to  set  aside  the  service  of  summons  is  over- 
ruled. 
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August  12,  1907. 

Effect  of  a  law  upon  an  earlier  one — Bepeal:  A  law  general  in  its 
terms  does  not  necessarily  repeal  an  earlier  law  included  within  its  pro- 
risiong  of  a  special  character  and  applicable  to  a  particular  locality,  the  pre- 
emption being  that  the  special  law  remains  as  an  exception  to  the  general, 
infeas  there  are  express  words  of  repeal  or  its  provisions  are  clearly  incon- 
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sistent  with  those  of  the  earlier  law,  or  unless  it  is  repealed  by  necessary 
implication. 

Same:  A  restatement  of  the  terms  of  a  previous  general  law.  of  wnich 
such  special  law  is  an  amendment  and  to  which  terms  it  makes  an  exception, 
is  not  to  be  taken  as  expressing  an  intention  to  repeal  the  special  law;  and 
where  the  latter  general  law  merel}'  affirms  the  previous  general  law  which 
it  repeals,  or  is  cumulative  or  auxiliary  to  it,  the  special  law  is  not  thereby 
repealed. 

Petition  for  Naturalization. 

Thompson  &  Clem-ons,  for  the  Petitioner. 

J  ,J.  Dunne,  Ass't.  U.  S.  District  Attorney,  opposed. 

DoLK,  J.  The  application  is  contested  by  the  District  Attor- 
ney on  the  ground  that  the  present  law  (June  29,  1906 :  34  Stat. 
L.  596)  requires  a  declaration  of  intention  to  become  a  citizen 
two  years  before  receiving  citizenship  papers  as  a  prerequisite ; 
and  in  this  case  there  is  no  declaration  of  intention,  the  applicant 
relying  on  the  qualification  of  five  years'  residence  in  the  Ha- 
waiian Islands  previous  to  the  taking  effect  of  the  organic  act 
of  the  Territory  of  Hawaii  (April  30,  1900:  31  Stat.  L.,  chap. 
339,  page,  141),  recognized  by  section  100  of  such  act  as  a 
substitute  for  a  declaration  of  intention. 

The  contention  of  the  District  Attorney  is  ^'that  the  purpose 
of  C^ongress  in  adopting  the  act  was  to  reconstruct  and  remodel 
the  existing  law  of  naturalization  and  to  prescribe  the  only  rule 
by  which  aliens  might  be  admitted  to  citizenship,  to  make  that 
rule  uniform,  and  to  insist  upon  its  observance  'throughout  the 
Ignited  States.' '' 

The  introductory  provision  as  to  the  sections  providing  the 
method  of  naturalization  is  the  same  both  in  the  new  law  and 
in  the  old.  It  is  this: — *'An  alien  mav  be  admitted  to  become 
a  citizen  of  the  United  States  in  the  following  manner  and  not 
otherwise."  These  words  in  the  new  act  arc  therefore  merely 
aflirmative  of  the  same  words  in  the  former  act,  and  are  sub- 
ject to  the  exception  in  the  method  of  naturalization  created 
by  the  organic  act  of  the  Territory  of  Hawaii,  unless  the  new 
act  contains  words  showing  an  intention  by  Ccmgress  to  term- 
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inate  the  running  of  such  exception.  Does  it  contain  such 
words?  I  fail  to  find  them.  The  method  of  naturalization  is 
substantially  the  same  as  before  but  with  greater  elaboration, 
and  some  added  conditions,  which,  however,  have  no  bearing 
upon  this  question. 

The  exception  created  by  the  organic  act  is  limited  in  its 
application  to  the  locality  of  the  Territory  of  Hawaii.  The 
repealing  act  makes  no  reference  to  such  legislation  although 
it  otherwise  refers  to  the  Territory  of  Hawaii. 

'*A  special  statute  providing  for  a  particular  place,  or  ap- 
plicable to  a  particular  locality,  is  not  repealed  by  a  statute 
general  in  its  terms  and  application,  unless  the  intention  of 
the  legislature  to  repeal  or  alter  the  special  law  is  manifest, 
although  the  terms  of  the  general  act  would,  taken  strictly  and 
but  for  the  special  law,  include  the  case  or  cases  provided  for 
bvit."  1  Lewis'  Sutherland  on  Statutory  Coti'St ruction,  section 
275,  page  529.  "It  is  a  principle  that  a  general  statute  without 
negative  words  will  not  repeal  by  implication  from  their  re- 
pugnancy the  provisions  of  a  former  one  which  is  special,  local 
or  particular,  or  which  is  limited  in  its  application,  unless 
there  is  something  in  the  general  law  or  in  the  course  of  legis- 
lation upon  its  subject-matter  which  makes  it  manifest  that 
the  legislature  contemplated  and  intended  a  repeal."  Id., 
pages  526-527. 

The  cases  cited  by  the  District  Attorney, — Roche  \\  Mayor, 
^0  X.  J.  L.,  259,  and  others,  on  the  point  that  when  a  repeal- 
wg  statute  "covers  the  whole  subject  of  the  first,  and  embraces 
new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute for  the  first  act,  it  will  operate  as  a  repeal  of  that  act" 
{United  States  v.  Tynen,  78  U.  S.,  88,  92),  do  not  apply,  as 
the  new  law  expressly  repeals  certain  sections  of  the  Revised 
Statutes  and  makes  no  reference  to  other  sections  relating  to 
the  subject  of  naturalization,  to  wit,  to  sections  2160,  2169, 
2170,  2171,  2172,  2173  and  2174  as  well  as  section  100  of  the 
organic  act  of  the  Territory  of  Hawaii.  By  these  omissions  it 
«fi  evident  that  Congress,  in  enacting  the  new  law  of  naturali- 
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zation^  did  not  design  a  complete  scheme  for  this  matter  and 
that  it  is  therefore  not  "decisive  evidence  of  an  intention  to 
prescribe  the  provisions  contained  in  the  later  aict  as  the  only 
ones  on  that  subject  which  shall  be  obligatory,"  as  recognized 
in  the  New  Jersey  case  cited  above. 

In  reaching  these  conclusions  I  have  been  largely  influenced 
by  the  following  citations: 

"  It  is  a  canon  of  statutory  construction  that  a  later  statute, 
gfcneral  in  its  terms  and  not  expressly  repealing  a  prior  statute, 
will  ordinarily  not  affect  the  special  provisions  of  such  earlier 
statute.  In  other  words,  where  there  are  two  statutes,  the 
earlier  special  and  the  later  general — the  terms  of  the  general 
broad  enough  to  include  the  matter  provided  for  in  the  special 
— the  fact  that  one  is  special  and  the  other  general  creates  a 
presumption  that  the  special  is  to  be  considered  as  remaining 
an  exception  to  the  general,  and  tht,  general  will  not  be  under- 
stood as  repealing  the  special,  unless  a  repeal  is  expressly 
named,  or  unless  the  provisions  of  the  general  are  manifestly 
inconsistent  with  those  of  the  special."  Rodgers  v.  United 
States,  185  U.  S.  83,  87-88. 

"  Implied  repeals  are  not  favored.  The  implication  must 
be  necessary.  There  must  be  a  positive  repugnancy  between 
the  provisions  of  the  new  laws  and  those  of  the  old.  The  lan- 
guage of  the  exception  is  special  and  express ;  the  words  relied 
on  as  a  repeal  are  general  and  inconclusive.  The  rule  is, 
generalia  specmlibus  noti  derogant,  'The  general  principle  to  be 
applied,'  said  Boville,  C.  J.,  in  Thorpe  v.  Adam^s,  L.  R  6  C. 
P.  145,  'to  the  construction  of  acts  of  Parliament  is  that  a 
general  act  is  not  to  be  construed  to  repeal  a  previous  par- 
ticular act,  unless  there  is  some  express  reference  to  the  pre- 
vious legislation  on  the  subject,  or  unless  there  is  a  necessary 
inconsistency  in  the  two  acts  standing  together.'  'And  the 
reason  is,'  said  Wood,  V.  C,  in  Fitzgerald  v.  Chanipebys,  30 
L.  J.  N.  S.  Eq.  782 :  2  Johns,  and  Hem.  31-45,  'that  the  legis- 
lature having  had  its  attention  directetl  to  a  S'>ccial  subject, 
and  having  observed  all  the  circumstances  of  the  case  and  pro- 
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vided  for  them,  does  not  intend  by  a  general  enactment  after- 
wards to  derogate  from  its  own  act  when  it  makes  no  special 
mention  of  its  intention  so  to  do.'  "  Ex  Parte  Crow  Dog,  109 
r.  S.  556,  570-671. 

'^The  question  then  arises,  whether  the  66th  section  of  the 
act  of  1799,  Ch.  128,  has  been  repealed,  or  whether  it  remains 
m  full  force.  That  it  has  not  been,  expressly  or  by  direct 
tenns,  repealed,  is  admitted;  and  the  question  resolves  itself 
into  the  more  narrow  inquiry,  whether  it  has  been  repealed  by 
necessary  implication.  We  say,  by  necessary  implication ;  for 
it  is  not  sufficient  to  establish,  that  subsequent  laws  cover  some 
or  even  all  of  the  cases  provided  for  by  it;  for  they  may  be 
merely  affirmative,  or  cumulative  or  auxiliary."  Wood  v. 
United  States,  41  U.  S.  341,  362. 

The  objection  to  the  application  is  overruled. 


Reversed  on  Appeal:     See   United  States  v.  Rodieh,   162 
Fed.,  469. 


K.VRL  WEIDMAN  vs,  THE  AMERICAN  STEAMSHIP 

NEBRASKAN. 

September  6,  1907. 

Admiralty — Practice — Foreign  seamen  on  American  ship — Suit  in  forma 
P^peris:  A  foreigner  articled  as  a  seaman  on  an  American  Tessel,  who 
^  a  cause  of  action  against  his  ship,  is  entitled  to  bring  suit  in  forma 
pauperis  under  the  provisions  of  the  act  of  Congress  of  July  20,  1892,  (27 
8tat.  L.  252). 

Same — Pleading  in  forma  pauperis:  An  allegation  of  the  libel  in 
meh  action  that  libelant  is  without  property  and  unable  to  pay  or  secure 
^<Mt8,  together  with  affidavit  of  his  proctor,  appointed  by  the  court,  that 
there  is  no  one  interested  in  such  suit  able  to  pay  or  secure  costs  except 
I'imflelf,  and  that  he  is  entitled  to  nothing  from  the  case  except  such  fee  as 
inaj  be  awarded  him  by  the  court,  and  that  he  is  in  the  case  under  no  con- 
^iagent  fee,  is  sufficient. 
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Same — Jurisdiction  in  cckses  for  tori:  Admiralty  courts  of  the  United 
States  have  jurisdiction  in  rem  for  matters  of  tort  except  in  suits  for  as- 
sault, which,  by  admiralty  rule  16,  may  be  in  personam  only. 

Same — Pleading — Allegation  of  libelant  *s  liability  for  medical  treat- 
ment made  necessary  on  account  of  injuries  received  in  the  service  of  the 
ship :  An  allegation  of  the  libelant  that  in  consequence  of  injuries  received 
by  him  in  the  service  of  the  vessel,  he  was  compelled  to  seek  medical  treat- 
ment and  thereby  to  incur  financial  obligations,  is  not  improper,  inasmuch 
as  a  ship  is  obliged  to  furnish  suitable  medical  aid  to  a  seaman  in  such  a 
case. 

Pleading — Allegation  of  negligence:  An  allegation  that  in  unloading 
a  ship  an  iron  plate  slipped  from  its  fastenings  through  the  negligence  of 
the  ships'  servants,  and  fell  on  the  libelant  injuring  him,  is  sufficient  to  put 
iibellee  on  its  defense. 

Same — Allegation  of  damages:  A  general  allegation  of  damages,  with 
a  statement  of  the  injuries  suffered  by  libelant  in  consequence  of  the  alleged 
negligence  of  the  servants  of  Iibellee,  is  sufficient. 

Same — Liability  of  common  carriers:  To  bring  a  case  within  the  act 
of  Congress  of  June  11,  1906,  ** relating  to  liability  of  common  carriers," 
it  is  necessary  to  allege  the  Iibellee  to  be  a  common  carrier. 

In  Admiralty:     jMotion  to  dismiss,  and  exceptions  to  libel. 

George  A.  Davis,  Proctor  for  Libelant. 

B.   W.  Brecl'ons,    and    Holmes    dr    Stanley,    Proctors    for 
Libel  lee. 

Dole,  J.  This  is  a  libel  in  rem,  for  damages  for  personal 
injuries,  in  which  the  libelant  alleges  that  he  is  an  articled 
seaman  on  board  the  American  steamship  Nebraskan,  and  that 
while  in  Honolulu  last  December,  as  the  Nebraskan  was  lying 
at  the  wharf  and  the  cargo  being  discharged,  he  was  engaged 
in  painting  the  ship  and  was  at  ^vork  on  the  outside  of  the 
vessel,  standing  in  a  boat,  and  through  the  carelessness  of  the 
workmen  who  were  hoisting  large  iron  and  steel  plates  out  of 
the  vessel  to  the  wharf  by  means  of  ro]x^s  and  other  appliances, 
in  negligently  arranging  the  ropes  used  in  hoisting  such  plates, 
one  of  them  slipped  from  its  fastenings  and  fell  upon  this 
libelant  wdiile  so  engaged,  injuring  him  severely,  for  w^hich  in- 
juries he  demands  damages  of  three  thousand  dollars.  lie  fur- 
ther alleges  that  he  is  Avithout  property,  and  therefore  unable 
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to  pay  or  secure  costs,  and  that  he  has  a  good  cause  of  action, 
and  asks  to  be  allowed  to  prosecute  suit  in  forma  pauperis,  ac- 
cording to  the  act  of  Congress  providing  for  such  cases. 

The  American-Hawaiian  Steamship  Company,  a  corpora- 
tion of  the  State  of  Xew  Jersey,  filed  its  claim  as  the  owner  of 
the  lil)ellee,  and  filed  its  motion  to  dismiss  the  action,  and  later, 
exceptions  to  the  libel.  The  motion  to  dismiss  is  based  on  the 
grounds  that  there  has  been  no  payment  or  security  for  costs, 
DO  showing  of  citizenship  under  the  act  providing  for  suits 
by  citizens  of  the  United  States  in  forma  pauperis,  no  showing 
that  all  persons  interested  in  the  suit  are  imable  to  pay  or  se- 
cure costs,  nor  that  the  action  is  not  brought  on  contingent  fee. 
1  find  that  the  statute  referred  to;  which  is  the  act  of  July  20, 
181)2,  27  Statutes  at  Large,  page  252,  has  been  complied  with, 
the  libelant  having  stated  that  he  was  without  property  and 
unable  to  pay  or  secure  costs,  and  it  is  further  shown  by  the 
affidavit  of  the  proctor  appointed  in  this  case,  that  there  is  no 
one  intercstetl  in  the  suit  able  to  pay  or  secure  costs  except  him- 
self, and  that  he  is  in  the  case  under  no  contingent  fee  and  is 
entitled  to  nothing  from  the  proceedings  except  what  fee  may 
be  awarded  him  by  the  court.  1  find  that  the  allegation  of  his  en- 
gagement as  an  articled  seaman  on  board  an  American  vessel 
brings  him  within  the  provisions  of  the  act  referred  to,  it  being 
an  established  rule  in  American  practice,  corresponding  with 
the  English  rule,  that  a  sailor  on  an  American  vessel  is  liable 
to  American  regulations  and  subject  to  American  authorities 
even  when  lie  is  charged  with  the  commission  of  a  crime  in 
foreign  territory,  and  he  also  has  the  protection  of  the  Ameri- 
can laws  for  the  time  being,  as  if  he  w^ere  a  citizen.  '^  *In  every 
regularly  docimiented  American  vessel  the  crew  who  navigate 
^t  will  find  their  protection  in  the  flag  which  is  over  them.' 
Webster's  Works,  Vol.  6,  page  32;").  This  rule,  that  the  vessel 
Wng  American  is  evidence  that  the  seamen  on  board  are  such, 

• 

18  now  an  established  doctrine  of  this  country ;  and  in  support 
of  it  there  is  with  the  American  people  no  diversity  of  opinion 


198  DISTRICT  OF  HAWAII.  [Vol.  3] 

and  can  be  no  division  of  action."  In  Re  Ross,  140  U.  S.  453, 
479. 

The  exceptions  to  the  libel  are,  in  brief,  that  there  is  no 
maritime  claim  shown  in  the  libel  upon  which  an  attachment 
should  be  founded;  second,  the  allegations  do  not  constitute  a 
cause  of  action  in  rem  or  at  all.  I  find  that  the  admiralty 
courts  of  the  United  States  have  jurisdiction  ni  rem  for  mat- 
ters of  tort,  with  the  exception  created  by  the  sixt>eenth  ad- 
miralty rule,  which  provides  that  in  suits  for  assault  the  suit 
shall  be  in  personainh  only.  McGrath  v.  Candelero,  16  Fed.  Cas. 
128,  (Xo.  8810).  But  as  far  as  these  two  exceptions  raise 
the  point  that  the  libelant  has  no  claim  upon  the  ship  for  in- 
juries caused  by  the  negligence  of  his  fellow  sen^ants,  unless 
the  case  is  covered  by  the  act  relating  to  the  liability  of  com- 
mon carriers  of  June  11,  1906,  (34  Stat.  L.,  part  1,  page  232), 
as  indicated  in  the  argument,  I  find  that  they  must  be  allowed, 
there  being  no  allegation  in  the  libel  that  the  libellee  is  a  com- 
mon carrier.  The  act  referred  to  makes  common  carriers  en- 
jeraged  in  business  within  certain  limitations  lifible  to  anv  of 
their  employes  for  such  damages  as  result  from  the  negligence 
of  any  of  their  other  employes  respectively. 

The  third  exception  is  that  it  does  not  appear  in  what  the 
negligence  charged  consists,  nor  are  any  facts  constituting  neg- 
ligence set  forth.  The  allegation  is  sufficient.  The  fact  of  a 
plate's  slipping  from  its  fastenings  while  being  swung  from  the 
ship  to  the  shore,  suggests  negligence  and  puts  the  libellee  on 
its  defense. 

The  fourth  exception  is  that  the  damages  claimed  to  the 
amount  of  $3,000.00,  are  stated  so  indefinitely  that  an  answer 
cannot  be  made  to  such  claim.  The  statement  of  damages  in 
connection  with  the  allegations  as  to  the  injury  is  sufficient. 

The  fifth  exception  contends  that  the  obligation  of  libelant 
to  pay  money  to  doctors  is  not  such  a  damage  as  is  recoverable 
in  these  proceedings.  The  ship  should  have  furnished  the  nee- 
essarv  medical  treatment  for  the  cure  of  the  libelant,  and  dam- 
age  for  its  failure  to  do  so  may  be  sued  for  in  such  proceedings 
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as  these.     Donovcm  v.  The  Willis  A,  H olden,  2  U.  S.  Dist. 
Ct.  Haw.,  41,  49,  and  cases  cited. 

The  motion  to  dismiss  is  denied,  and  the  exceptions  are  over- 
ruled, except  as  hereinbefore  allowed.  The  libelant  is  allowed 
one  day  to  amend. 


KARL  WEIDMAN  vs.  THE  AMERICAN  STEAMSHIP 

K^EBRASKAX. 

November  27,  1908. 

C<mm<m  carrier — Liability  for  injury  to  employee:  Common  carrier 
not  liable  for  injury  to  employee  caused  by  negligence  of  his  fellow  servants, 
the  act  of  Congress  of  June  11,  1906  (34  Stat.  L..  chap.  3073,  p.  232),  to  the 
eoDtmy  being  repugnant  to  the  Constitution. 

Same — Liability  for  costs  of  cure,  maintenance  and  wages  of  injured 
leanum:  Libelant  having  received  slight  injuries  in  the  employ  of  libellee, 
and  being  given  adequate  medical  treatment,  an  opportunity  of  entering  a 
hospital  as  a  patient  of  the  Marine  Hospital  Service  at  the  request  of  libellee, 
and  being  promised  relief  from  work  on  the  ves^iel  for  the  whole  of  the  re- 
turn voyage  if  necessary,  failed  to  enter  the  hospital,  engaged  his  own 
phjrieian  and  left  the  ship.  Heldf  that  libellee  was  not  liable  for  expenses 
of  his  enre  and  maintenance  while  recovering  nor  for  further  wages. 

In  Admiralty:     Libel  m  rem  for  damages. 

Geo.  A.  Davis,  Proctor  for  Libelant. 

i?.  17.  Breckons  and  Holmes  &  Stanley,  Proctors  for 
Libellee. 

Dole,  J.  The  libelant  brought  his  libel  in  rem  for  dam- 
ages for  injuries  alleged  to  have  been  received  December  6, 
1906,  while  in  the  service  of  the  libellee  as  a  seaman.  The 
American-Hawaiian  Steamship  Company,  a  corporation  of  the 
State  of  Xew  Jersey,  filed  its  claim  as  owner,  and  filed  a  mo- 
tion to  dismiss,  and  exceptions  to  the  libel,  which  were  over- 
niled  except  as  to  the  point  that  the  libel  contained  no  allegation 
that  the  libellee  was  a  common  carrier.  The  libelant  was  allowed 
to  amend  on  this  point  and  did  so.     The  libel  as  amended  was 
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then  excepted  to  by  the  claimant  on  the  same  grounds  as  be- 
fore, with  the  additional  ground  that  there  is  no  sufficient  al- 
legation that  the  libellee  is  a  common  carrier  and  that  it  ap- 
pears by  the  amended  libel  that  the  alleged  negligence  by  which 
the  alleged  injury  of  the  libelant  was  caused  was  that  of  fellow 
servants  of  the  libelant.  These  exceptions  were  overruled  with 
the  exception  of  the  latter,  which  was  allowed  under  the  old 
rule  that  a  common  carrier  is  not  liable  for  injuries  caused  by 
the  negligence  of  the  follow  servant  of  the  person  injured,  the 
act  of  Congress  of  Jime  11,  1906  (M  Stat.  L.,  chap.  3073,  p. 
232),  making  common  carriers  liable  in  such  cases  having 
been  declared  imconstitutional  in  the  Circuit  Court  for  the 
Western  District  of  Kentuckv,  in  the  case  of  Brooks  i\  Soidh- 
eim  Pac.  Co.,  148  Fed.  Rep.  986,  which  decision  was  sustained 
by  the  Supreme  Court  of  the  United  States  at  or  just  before 
the  time  of  such  ruling.  Th-e  Employers'  Liability  Ca^es,  207 
U.  S.  463.* 

As  the  case  then  stood,  the  remaining  issiie  was  whether  the 
alleged  injuries  had  been  received  by  the  libelant,  as  alleged, 
and  as  to  the  liability  of  the  libellee  for  cure  and  maintenance 
of  libelant  during  recovery  therefrom,  and  for  wages  to  the 
end  of  the  voyage,  in  case  such  injuries  were  shown. 

Evidence  was  introduced  pro  and  con  and  the  court  finds 
from  its  consideration  that  the  injuries  received  by  the  libelant 
were  slight;  that  he  received  medical  attendance  from  the 
United  States  Marine  Hospital  physician;  that  he  received 
from  him  a  permit  to  enter  the  Queen's  Hospital  as  a  patient 
of  the  service,  which  he  did  not  utilize;  that  he  sought  the  ad- 
vice and  treatment  of  another  ])hysician  not  connected  with  the 
service;  that  the  ship  offered  him  relief  from  work  for  several 
days  or  for  the  whole  return  voyage  to  the  mainland,  if  that 
should  be  necessary,  and  that  he  left  the  ship  December  8, 
1906. 


•  Pee  the  case  of  El  Paso,  etc.,  Ry.  Co.  v.  Gutierrez,  215  U.  S.  1?5,  wliere  the  court  holds 
that  the  Employers'  Liability  Act  of  June  11,  1906,  is  constitutional  in  so  tar  as  the  Territories 
are  concerned. 
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I  find  that  nnder  the  circumstances  as  shown  bv  the  evidence, 
there  was  no  occasion  for  him  to  seek  independent  medical  ad- 
vice or  to  refuse  the  offer  of  the  ship  to  remain  bn  board  and 
have  such  relief  from  work  as  might  be  necessary  under  the 
circumstances,  and  that  he  was  not  justified  in  so  doing.  The 
ship's  officers  have  acted  reasonably  and  are  not  liable  for  any 
claim  for  costs  of  cure  and  maintenance,  or  for  wages  on  ac- 
count of  time  after  libelant  left  the  ship. 

The  libel  is  dismissed.  The  libelant  filed  with  his  libel  an 
affidavit  of  inability  to  pay  costs  and  the  proceedings  were  al- 
lowed without  obligation  on  his  part  for  costs.  Claimant  there- 
fore to  pay  its  own  costs. 


POPE  &  TAL130T,  a  corporation,  et  ah.,  owners  of  the 
schooner  Mary  E.  Foster,  vs.  THE  PACIFIC  and  THE 
FEARLESS.' 

May  17,  1907. 

Act  of  navigation — Signalling  by  a  dredger  in  a  fixed  position: 
A  dre<ig€r  at  work  in  a  fixed  position  in  a  ship  channel,  signals,  in  answer 
to  the  inquiring  signal  of  an  approaehiDg  tug  with  its  tow,  that  a  certain 
side  of  the  channel  is  open  for  her  to  pass,  the  tug  attempts  the  passage 
and  its  tow  is  stranded.  Held,  that  such  signaling  by  the  dredger  was  not 
an  act  of  navigation  that  rendered  it  liable  to  attachment. 

Admiralty  jurisdiction — Damage  received  by  a  ship  in  charge  of  a  tug: 
Beld,  under  the  circumstances  set  forth  above,  followed  by  a  second  strand- 
ing of  the  tow  while  in  charge  of  the  tug,  that  an  action  lies  in  admiralty 
against  such  tug. 

Liahiliiy  of  tug  for  injury  to  its  tow  under  signal  to  proceed:  Under 
the  first  mentioned  circumstances,  a  tug  is  not  relieved  of  responsibility 
^use  of  a  signal  favorable  to  her  proceeding  through  the  passage  indi- 
cated. 

Liability  for  secondary  consequences  of  a  negligent  act — Interruption : 
Liability  for  secondary  consequences  of  a  negligent  act  is  relieved  by  the 
aiterposition  of  a  second  negligent  act  or  overpowering  force. 

An  act  of  necessity  justifiable:  A  necessary  act  is  not  a  negligent  act 
nnkss  it  is  negligently  done. 
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General  allegation  of  negligence — Emergency:  A  mere  general  allega- 
tion of  negligence  insufficient  where  a  necessary  act  is  attempted  and  fails 
under  conditions  likely  to  cause  failure,  even  though  proper  care  and  skill 
is  exercised. 

In  Admiralty:     Exceptions  to  libel. 

Kinney,  McClanalian  &  Derby,  Proctors  for  Libelants. 
E.  M.  Watson,  Proctor  for  Libellee,  Pacific. 
Holmes  £  Stanley  and  R.  W.  BrecJcons,  Proctors  for  Libel- 
lee, Fearless. 

Dole,  J.  The  case  is  brought  in  relation  to  an  injury  al- 
leged to  have  occurred  to  the  schooner  Mary  E.  Foster,  owned 
by  the  libelants,  she  being  about  to  go  to  sea  in  the  tow  of  the 
tug  Fearless.  The  libellee  Pacific  was  at  the  time  dredging 
the  channel  of  the  Honolulu  harbor.  The  tug  Fearless,  on 
starting  to  take  the  Mary  E.  Foster  out  to  sea,  signalled  by 
whistle  to  the  dredger  as  to  which  side  of  the  dredger  she 
should  take,  the  dredger  replied  with  a  reply  signal  that  she 
should  take  the  Ewa  side  of  the  channel.  The  tow,  upon  pass- 
ing between  the  dredger  and  the  Ewa  side  of  the  channel, 
grounded,  and  after  some  ineffectual  attempts  to  pull  her  oflF 
she  floated  off  at  the  next  high  tide,  whereupon  the  Fearless 
made  an  effort  to  tow  her  back  into  the  harbor  by  attaching  a 
line  to  her  stern  and  towing  her  stern  first.  Under  these  cir- 
cumstances the  schooner,  under  the  tow  of  the  Fearless,  ran 
into  the  reef  on  the  Waikiki  side  of  the  channel  and  was  more 
or  less  injured  by  the  two  strandings.  The  libelants  brought 
this  action  against  both  of  the  libellees  but  upon  different 
grounds.  The  allegation  against  the  Pacific  is  that  she  was 
grossly  negligent  in  giving  the  signal  referred  to  for  the  tow 
to  pass  on  the  Ewa  side  of  the  channel,  which  act  of  negligence 
is  alleged  to  be  one  of  the  proximate  cause  of  the  stranding  of 
the  said  schooner.  The  act  of  the  Fearless  in  proceeding  with 
her  tow  in  response  to  the  signal  mentioned  is  alleged  to  be  an 
act  of  gross  negligence  owing  to  the  narrowness  of  the  space 
available  for  said  passage;  and  the  second  grounding  of  the 


POPE  &  TALBOT  vs.  THE  PACIFIC  et  al        203 

sdioouer  is  charged  to  be  due  in  part  to  the  negligent  towing 
of  such  schooner  by  the  Fearless  and  in  part  as  an  indirect  con- 
sequence of  the  negligence  which  led  to  her  first  stranding. 

Both  libellees  excepted  to  the  libel,  the  following  being  the 
grounds  of  exception  by  the  claimants  of  the  Fearless  and 
which  closely  correspond  to  the  exceptions  of  the  claimants  of 
the  Pacific : 

"First.  Because  the  allegations  thereof  do  not  disclose  any 
admiralty  or  maritime  claim  or  lien  upon  the  said  Fearless, 
whereupon  an  attachment  should  be  founded. 

"Second.  Because  the  allegations  in  the  said  amended  libel 
do  not  constitute  a  cause  of  action  in  rem,  or  at  all,  against  the 
3aid  Fearless. 

"Third.  Because  there  is  in  said  amended  libel,  if  the  same 
states  any  cause  of  action  against  the  said  Fearless,  a  mis- 
joinder of  causes  of  action,  in  that  two  separate  and  distinct 
torts  are  complained  of. 

"Fourth.  Because  it  does  not  appear  in  and  by  said  amend- 
ed libel,  in  what  the  negligence  charged  therein  against  the 
said  Fearless  consists,  nor  are  any  facts  constituting  negligence 
set  forth  therein. 

"Fifth.  Because  the  damage  complained  to  have  been  suf- 
fered by  the  libelants  is  alleged  in  Article  9  of  said  amended 
libel  to  be  composed  in  part  of  a  legal  liability  for  breach  of 
contract,  such  damage  not  being  recoverable  in  these  proceed- 
ings. 

"Sixth.  Because  the  damages  to  the  amount  of  fifteen  thou- 
sand dollars  ($15,000.00)  claimed  in  and  by  the  said  amended 
libel,  are  stated  so  indefinitely  that  the  allegation  thereof  can 
iiot  be  answered  unto ;  and 

^'Seventh.     That  there  is  a  misjoinder  of  parties  libellee." 

The  only  allegation  of  negligence  against  the  Pacific  is  her 
reply  signal  to  the  Fearless  alkged  to  signify  that  she  with  her 
tow  should  proceed  out  on  the  Ewa  side  of  the  channel  and  that 
said  side  of  the  channel  was  clear  for  passage  and  that  it  would 
be  safe  for  the  said  Fearless  and  her  tow  to  proceed  on  that 
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side,  whereas,  the  ehannel  on  that  side  was  not  wide  enough 
to  permit  the  Fearless  and  her  tow  to  pass  safely,  charging  that 
said  signal  hy  the  Pacific  was  an  act  of  gross  and  culpable  neg- 
ligence and  one  of  the  proximate  causes  of  the  groundings  of 
the  said  schooner. 

Under  the  first  two  grounds  of  exception,  I  find  that  this 
act  of  the  Pacific  does  not  render  her  liable  to  attachment,  such 
act  not  being  in  any  sense  an  act  of  navigation  or  having  any- 
thing to  do  with  the  maneuvers  or  work  of  such  dredger.  Cur- 
rie  V,  McKnight,  II.  L.  App.  Cas.  (1897)  97;  The  Ida,  1  Lush. 
(Adm.  Rep.)  6,  9;  Inland  &  Seaboard  Coasting  Co,  r.  Com- 
rnodore,  40  Fed.  Rep.  258. 

In  New  York  harbor  the  rules  require  that  the  signal  of 
one  steamer  approaching  another,  signifying  on  which  side  it 
proposes  to  pass  the  other,  shall  be  answered  by  a  signal  sig- 
nifying acquiescence  or  otherwise,  and  that  the  answering 
steamer  shall,  if  moving,  keep  on  her  course.  Held,  in  such  a 
case  where  the  first  steamer  collided  with  the  answering  steamer 
in  passing  her  as  arrangeil  by  signal,  whereby  the  tow  of  the 
first  steamer  is  damaged, — that  the  answering  steamer  was  not 
liable.  The  G.  L.  Garlick,  20  Fed.  Rep.  047;  The  IV.  //. 
Payne,  Id.  050,  ()52-r)53, 

^Moreover,  there  is  no  allegation  of  facts  showing  a  legal  duty 
on  the  part  of  the  Pacific  to  answer  such  signals. 

This  finding,  in  removing  the  Pacific  from  the  case,  disposes 
of  the  grounds  of  exception  for  misjoinder  and  multifarious- 
ness. In  case,  however,  that  there  is  room  for  argument  that 
the  fact  of  the  allegation  of  two  distinct  causes  of  action  against 
the  Fearless,  to  wit,  the  two  strandings,  supports  this  exception, 
I  find  that  the  two  torts  charged  being  similar,  the  exception  is 
not  sustained.  Brown  v.  Guaraniee  Trust  Co,,  128  U.  S.  403, 
412. 

Under  the  first  two  grounds  of  exception,  I  find  a  cause  of 
acticm  s(>t  out  in  the  libel  against  the  Fearless.  She  had  the 
schooner  in  tow  when  both  strandings  took  place.  The  Indus- 
trie, L.  R.  3  A.  &  E.  303,  307  (1871). 
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As  to  the  fourth  ground  of  exception, — ^the  question  of  neg- 
ligence, the  signal  of  the  dredger  to  take  the  Ewa  side  of  the 
passage  did  not  relieve  the  Fearless  of  responsibility  in  going 
there.    She  was  engaged  in  the  business  of  towing  vessels  in 
and  out  of  the  harbor  of  Honolulu ;  and  consequently  was  ac- 
quainted with  the  channel  in  all  weathers  and  tides,  and  should 
have  known  whether  or  not  the  Ewa  side  of  the  channel  be- 
tween the  dredger  and  the  reef  was  safe  for  her  tow.     For  her, 
therefore,  to  have  assumed  the  risk  of  attempting  such  passage, 
which  is  alleged  to  have  been  unsafe  o\ving  to  insufficient  width, 
was  a  fault  which  makes  her  liable  for  the  consequences.    The 
Margaret,  94  IL  S.    494,  497 ;  The    Lady    Pike,  88    Id.    1 ; 
Hughes  on  Admiralty,  sec.  60. 

The  further  allegation  of  negligence  against  the  Fearless  is 
somewhat  complicated.  It  is,  briefly,  that  the  second  strand- 
ing of  the  schooner  was  due  in  part  to  negligent  towing  by  the 
Fearless,  and  in  part  to  both  the  negligence  of  the  Pacific  and 
the  Fearless  by  which  she  was  left  in  such  a  position  when  she 
floated  off  from  her  first  stranding  that  she  had  to  be  towed 
stem  first  back  into  the  harbor  under  conditions  that  made  the 
operation  difficult  and  unsafe  and  likely  to  result  in  a  ground- 
ing again,  as  was  the  case. 

The  Pacific  is  out  of  the  case.  As  to  the  Fearless,  the  alle- 
gation of  the  second  stranding  as  having  taken  place  partially 
a?-  a  result  of  the  first  stranding  and  of  the  negligence  which 
led  to  it,  is  untenable  because  of  the  interposition  of  the  second 
towing  operation  of  the  Fearless,  which  interfered  with  the 
natural  consequences  of  the  negligence  that  led  to  the  first 
stranding.  If  the  schooner  had  been  left  alone  after  floating 
off  from  her  first  stranded  position  and  had  run  aground  again 
imder  the  influence  of  wind  and  tide,  such  grounding  might 
be  regarded  as  a  part  of  the  consequences  of  the  first  negligence. 
"  He  who  is  responsible  for  a  negligent  act  must  answer  ^for 
all  the  injurious  results  which  flow  therefrom,  by  ordinary 
natural  sequence,  without  the  interposition  of  any  other  negli- 
gent act  or  overpowering  force'."  1  Sutherland  on  Damages, 
3rd  ed.,  see.  16,  p.  31;  Stever^s  r.  Dudley,  56  Vt.  158,  166. 
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Ths  second  towing  was  an  act  by  itself  and  if  negligently 
done  and  thereby  leading  to  the  damage  by  the  schooner,  the 
Fearless  is  liable.  The  libel  alleges  the  second  stranding  to  be 
due  partly  to  the  negligence  of  the  Fearless  and  partly  to  the  po- 
sition of  the  schooner  when  she  floated  off  from  the  first  strand- 
ing which  required  her  to  be  towed  stern  first  into  the  harbor 
under  conditions  which  made  the  operation  dangerous  and  diffi- 
cult and  likely  to  result  in  the  grounding  of  the  schooner  even 
though  proper  care  and  skill  had  been  exercised  in  the  conduct 
thereof.  Although  this  allegation  tends  somewhat  to  excuse 
the  Fearless  in  relation  ta  the  second  stranding,  yet  it  does  not 
fully  do  so  but  distinctly  charges  the  accident,  partly,  to  her 
negligent  towing.  The  exception  states  that  it  does  not  appear 
in  what  the  negligence  charged  consists  and  that  no  facts  con- 
stituting negligence  are  shown.  I  consider  the  allegation  that 
the  Fearless  attempted  to  tow  the  schooner  stem  first  back  into 
the  harbor  under  conditions  which  made  the  operation  difficult 
and  unsafe  and  likely  to  result  in  her  stranding  again,  is  saved 
from  being  an  allegation  of  an  act  of  negligence  by  the  accom- 
panying allegation  that  such  operation  was  necessary;  for,  if 
it  were  necessary,  it  was  obviously  the  most  reasonable  thing 
to  do.  Yet  it  is  charged  that  this  towing  was  done  negligently 
without  any  statement  of  what  such  negligence  consisted.  In 
view  of  the  allegation  that  the  movement  was  likely  to  result  in 
the  stranding  of  the  schooner  *'even  though  proper  care  and 
skill  were  exercised,"  I  must  consider  this  showing  of  negli- 
gence in  the  second  towing  to  be  insufficient  and  allow  the 
fourth  exception  as  relating  to  the  alleged  second  stranding. 

The  sixth  ground  of  exception  is  overruled,  the  damages 
averred  being  such  as  would  naturally  result  from  the  alleged 
accidents. 

The  fifth  ground  of  exception  is  withdrawn,  and  for  the 
reasons  set  forth  the  first  two  and  the  fourth  are  allowed  as  to 
the  Pacific  and  overruled  as  to  the  Fearless;  this  removes  the 
reasons  for  the  third  and  seventh. 
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POPE  &  TALBOT,  a  corporation,  et  als.,  owners  of  the 
schooner  Mary  E.  Foster,  vs.  THE  FEARLESS,  etc.,  J. 
D.  SPRECKELS  &  BROTHERS  COMPANY,  claimant. 

July  30,  1908. 

Liability  of  towing  vessel  for  injury  to  tow:  A  vessel  in  tow  is 
stranded  through  the  negligence  of  the  tug;  she  floats  off  in  such  a  position 
in  a  narrow  channel  that  her  rescue  is  a  matter  of  difSculty  but  yet  practi- 
eable  with  exercise  of  reasonable  care  and  skill.  The  same  tug  attempts  the 
TeMue  in  which  attempt  she  is  again  stranded.  Held,  that  the  tug  is  liable 
for  second  stranding  through  its  failure  to  exercise  sufficient  care  and  skill 
to  flare  her,  and  not  because  of  its  negligence  in  causing  the  first  stranding. 

Some:  Had  the  second  stranding  been  inevitable  in  consequence  of  the 
firrt  stranding,  the  tug  would  be  liable  whether  it  had  attempted  to  rescue 
l»r  afterwards  or  not. 

In  Admiralty :     Motion  for  rehearing. 

Kinney,  McClanahan  &  Derby,  Proctors  for  Libelant. 
Holmes  £  Stanley,  and  R.  W.  Breckons  and  C.  H.  Olson, 
Proctors  for  Libellee. 

Dole,  J.  This  motion  for  a  rehearing  is  on  account  of  the 
fourth  exception  to  the  second  amended  libel,  which  is  identical 
with  the  fourth  exception  to  the  original  libel  and  the  amended 
libel.  The  court  overruled  this  exception  to  the  amended  libel 
as  to  the  first  stranding  and  allowed  it  as  to  the  second  strand- 
ing. Upon  the  same  exception  to  the  second  amended  libel  the 
court  made  a  similar  ruling,  there  being  substantially  no  ar- 
gument of  such  exception  at  that  time. 

The  point  now  raised  is  that  the  second  amended  libel  shows 
a  sufficient  all^ation  of  n^Hgence  by  the  Fearless  in  relation 
to  the  second  stranding  for  trial  on  that  point.  The  fourth 
wception  to  the  amended  libel  was  allowed  by  the  court  as  to 
the  second  stranding  on  the  ground  that  the  allegations  were 
such  that  the  operation  of  towing  the  schoont^r  stem  first  was 
necessary;  that  it  was  a  difficult  operation  and  likely  to  result 
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in  a  second  stranding,  and  that  there  was  no  sufficient  allega- 
tion of  any  negligence  on  the  part  of  the  claimant.  In  the 
second  amended  libel  it  is  charged  that  the  schooner  after 
floating  from  the  reef  "was  in  a  dangerous  position  with  her 
stern  towards  the  harbor  but  not  in  such  a  position  that  she 
could  not  have  been  towed  safelj  away  therefrom,"  and  it  was 
alleged  that  in  spite  of  the  difficulties  of  the  sitiiation,  which 
were  caused  by  the  Fearless  herself,  referring  to  the  operation 
leading  up  to  the  first  stranding,  she  negligently  towed  the 
schooner  by  heading  her  toward  the  reef  and  ran  her  in  dan- 
gerous proximity  thereto  which  she  might  have  avoided,  and 
so  caused  the  second  stranding. 

These  allegations  change  the  character  of  the  libel  on  this 
point  so  that  there  is  a  clear-cut  charge  of  negligence  in  con- 
nection with  the  second  stranding.  Although  in  the  argument 
counsel  for  libelant  still  insisted  that  the  Fearless  was  respon- 
sible for  the  second  stranding  on  account  of  its  negligence  in 
getting  the  schooner  into  the  dangerous  position  which  made 
the  second  stranding  likely,  I  look  at  the  case  in  this  way:  If 
tlie  second  stranding  was  inevitable  on  account  of  conditions 
resulting  from  the  position  of  the  schooner  after  floating  off 
from  the  first  stranding,  then  the  claimant  w^ould,  on  account 
of  his  negligence  through  which  such  stranding  took  place,  be 
responsible  and  liable,  but  if,  after  the  first  stranding  and  after 
the  Fearless  attempted  to  take  the  vessel  back  into  the  harbor 
stern  first,  the  situation  being  such  that  that  could  be  done  with 
proper  care,  and  the  second  stranding  resulted  as  alleged  from 
the  negligence  of  the  claimant,  then  the  claimant  is  liable  for 
the  second  stranding  on  account  of  the  negligence  which  proxi- 
mately led  to  it  and  not  because  of  the  negligence  which  led  to 
the  first  stranding.  The  claimant's  attempt  to  tow  the  schooner 
into  the  harlx)r  after  the  first  stranding  being  such  an  interfer- 
ence with  the  natural  course  of  things  resulting  from  the  first 
stranding  that  the  question  of  the  consequences  of  the  first  neg- 
ligence is  too  vague  and  too  remote  for  the  court  to  consider. 
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Under  these  considerations  the  decision  upon  the  fourth  ex- 
ception to  the  second  amended  libel  is  modified  and  the  same 
is  overruled  as  to  both  strandings.  The  motion  for  a  rehearing 
ia  allowed. 


POPE  &  TALBOT,  a  corporation,  et  ah.,  owners  of  the 
schooner  Mary  E.  Foster,  vs.  THE  FEARLESS,  etc.,  J. 
D.  SPRECKELS  &  BROTHERS  COMPANY,  claimant 

^STovember  15,  1910. 

Towage — Duty  and  authority  of  the  master  of  a  tug:  In  a  towing 
undertaking  in  the  United  States,  the  master  of  the  tug  must  assume  control 
of  the  tow  and  the  persons  in  charge  thereof. 

Same — Duty  of  the  master  of  the  tow :  The  exercise  of  reasonable  care 
and  skill  subject  to  such  control,  is  incumbent  on  the  tow. 

Same—Besponsibility  of  tug — Besponsibility  of  tow:  If  a  tug  un- 
warrantably takes  its  tow  into  a  place  of  danger,  it  is  not  relieved  of  re- 
sponsibility for  resulting  injury,  if  the  master  of  the  tow  fails  to  act  in  the 
emergency  with  the  skill  of  a  regular  pilot. 

Same — Same — Acting  on  information  of  third  parties:  A  master  of  a 
tag  is  bonnd  to  know  his  home  port  and  is  not  relieved  of  responsibility,  if, 
obeying  tbe  signal  of  a  dredger,  which  he  must  pass  with  his  tow,  he  runs 
into  danger  and  the  tow  is  injured. 

Same — Hule  of  reasonable  care  and  skill  on  the  part  of  the  tug — Ex- 
cepiion:  There  is  no  exception  to  the  rule  requiring  reasonable  care  and 
skill  from  tbe  master  of  a  tug  engaged  in  towing,  except  possibly  in  case  of 
inevitable  accident  to  such  master. 

Ordinary  care,  failure  to  exercise,  because  of  intoxication:  One  who 
voluntarily  incapacitates  himself  through  intoxication  from  the  ability  to 
wercise  the  ordinary  care  which  may  be  required  of  him,  may  not  plead 
wieh  inability  as  an  excuse  for  an  injury  to  others  brought  about  by  a 
*ant  of  ordinary  care  induced  by  such  intoxication. 

Tovage — Breach  of  towing  contract :  It  is  a  breach  of  a  towing  under- 
taking on  the  part  of  the  owners  of  a  tug  if  the  master  is  intoxicated  dur- 
ing performance. 

Same — Liability  of  tug  for  injuries  resulting  from  want  of  ordinary 
^^^—Assumption  of  risk:  In  the  midst  of  a  towing  undertaking,  the  mas- 
ter of  the  tow  ascertained  that  the  master  of  the  tug  was  intoxicated,  but 
fleeted  to  go  on  with  the  engagement,  which  resulted  in  injury  to  the  tow 
throngh  the  negligence  of  the  master  of  the  tug  induced  by  such  intoxication. 
Seldf  that  the  assumption  of  such  risk  by  the  master  of  the  tow,  did  not  re- 

14^D  '^ 
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lieve  the  tug  from  liability,  even  though,  under  the  circumstances,  the  tow 
might  possibly  have  made  other  arrangements. 

The  same  rule  applies  where  a  tow,  on  approaching  a  hazardous  passage, 
does  not  signal  the  tug  to  stop  but  assumes  the  risk  of  proceeding. 

Award  of  damages — Subrogation:  There  having  been  proceedings  for 
general  average  on  account  of  repairs,  and  the  cargo  having  contributed, 
libelants  are  awarded  full  damages  subject  to  the  right  of  subrogation  of  the 
cargo  owners. 

In  Admiralty :     Libel  in  rem  for  damages  for  injury  to  tow. 

Kinn^ey,  McClanahan  £  Derby  (Kinney,  Ballon,  Prosser  & 
Anderson  on  the  Brief),  Proctors  for  Libelants. 

Holmes,  Stanley  &  Olsen  and  B.  W,  Brechons,  Proctors  for 
Claimant. 

DoLE^  J.  This  is  a  case  for  damages  for  injuries  received 
by  the  vessel  of  the  libelants  by  stranding  while  being  towed 
by  the  tug  Fearless,  and,  as  originally  brought,  included  the 
dredger  Pacific  as  one  of  the  defendants,  claiming  that  she  w^as 
liable  in  that  she  signalled  the  approaching  tug  to  pass  her  on  her 
starboard  side,  which  was  an  unsafe  passage  for  her  tow,  and, 
being  taken,  led  to  the  stranding  of  the  libelants'  ship.  Under 
exceptions,  a  decision  was  reached  in  which  the  non-liability  of 
the  Pacific  was  recognized  and  the  case  thereafter,  under 
amended  libel,  was  against  the  Fearless. 

It  appears  that  on  March  5,  1906,  the  dredger  Pacific  was 
operating  in  the  entrance  channel  of  the  Honolulu  harbor  near 
the  west  side,  and  was  discharging  the  dredged  material 
through  a  pipe  line  running  to  the  east  side  of  the  channel, 
which  line  closed  the  channel  for  the  time  being  on  that  side. 
On  that  day  between  four  and  half -past  four  in  the  afternoon, 
the  Mary  E.  Foster, — a  four-masted  schooner  owned  by  the 
libelants,  of  839  tons  register,  202  feet  long  on  the  keel,  and 
235  feet  over  all,  breadth  40  1-6  feet,  153^  feet  depth  of  hold, 
and  drawing  19  feet  with  the  cargo  of  sugar  with  which  she 
was  then  loaded, — cast  off  from  a  whyrf  in  the  inner  harbor 
and  was  taken  in  tow  by  the  Fearless  for  the  open  sea.     Upon 
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starting  to  tow  the  Mary  E.  Foster,  the  Fearless  blew  four 
whistles  and,  no  reply  being  made  by  the  dredger,  blew  four 
more  when  near  the  lighthouse,  which  were  immediately  an- 
swered by  four  whistles  from  the  dredger.  The  Fearless  then, 
at  a  speed  of  from  six  to  seven  knots  an  hour,  and  with  a  tow- 
ing line  40  to  60  fathoms  long,  proceeded  to  tow  the  Mary  E. 
Foster  through  the  channel  left  between  the  dredger  and  the 
west  side  of  the  channel,  and  the  Mary  E.  Foster,  in  passmg 
into  such  channel,  struck  a  glancing  blow  on  the  dredger's 
quarter  or  a  scow  moored  to  the  starboard  side  of  the  dredger, — 
which  was  the  side  toward  the  west  bank  of  the  channel, — and 
immediately  afterwards  grounded  in  the  shallow  water  near 
the  reef  at  the  west  side  of  the  channel,  and  thereupon  the 
Fearless  made  several  attempts  to  pull  her  off,  first  by  a  hawser 
attached  to  her  bows  and  then  by  one  attached  to  her  stem, 
and  then  desisted ;  the  United  States  Revenue  Cutter  Manning 
also  attached  a  hawser  to  her  stem.  Both  of  these  vessels  re- 
mained attached  to  her  doing  nothing  until  a  quarter  to  eleven 
that  same  evening,  when  it  was  high  water,  at  which  time  the 
Mary  E.  Foster  floated  off  the  reef,  whereupon  the  Manning 
let  go  of  her  hawser  and  went  away  and  the  Fearless  proceeded 
to  tow  her  stem  first,  with  a  long  hawser  attached  to  her  stern, 
up  the  harbor,  in  which  operation  the  Mary  E.  Foster  again 
grounded  on  the  south-east  side  of  the  channel  at  a  point  near 
the  boat  house  known  as  the  Myrtle  Boat  House ;  and  thereupon 
ihe  Fearless  pulled  her  off  from  the  reef  at  this  place  and  took 
Her  into  the  harbor  and  tied  her  up  at  one  of  the  docks. 

The  libelants  claim  that  the  space  between  the  dredger  and 
the  west  side  of  the  channel  was  not  sufficient  for  a  safe  passage 
of  the  tow,  and  that  in  attempting  to  make  such  passage  the 
Fearless  was  guilty  of  negligence  and  was  responsible  for  the 
stranding;  and  that  after  the  Mary  E.  Foster  floated  off  from 
the  first  stranding  the  Fearless  was  guilty  of  negligence,  care- 
lessness and  want  of  skill  in  the  methods  used  by  her  in  at- 
tempting to  tow  the  Mary  E.  Foster  into  the  harbor,  at  which 
operation  the  second  stranding  occurred. 
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The  claimants  contend  that  the  space  between  the  dredger 
and  the  northwest  side  of  the  channel  was  sufficient  to  justify 
the  attempt  of  taking  the  tow  through  that  space ;  that  the  sig- 
nal by  the  Pacific  indicated  that  the  passage  on  the  west  side 
of  it  "was  clear  and  navigable" ;  and  that  the  accident  which 
happened  was  due  to  the  unseaworthy  condition  of  the  steering 
gear  of  the  Mary  E.  Foster  wdiich  was  such  that  her  rudder 
would  not  follow  the  movements  of  the  tiller  on  account  of 
a  defective  condition  of  the  rudder  post  which  allowed  it  to 
twist,  in  consequence  w^hercof  she  did  not  readily  mind  her 
helm.  They  also  contend  that  the  second  stranding  was  d\ie  to 
the  failure  on  the  part  of  the  master  of  the  Mary  E.  Foster  to 
observe  the  instructions  given  by  the  master  of  the  Fearless, 
particularly  that  on  floating  off  he  should  drop  an  anchor,  and 
for  his  failure  to  observe  other  directions  given  him  and  to  ob- 
serve proper  precautions. 

After  the  stranding,  a  survey  on  behalf  of  the  underwriters 
was  made,  both  while  the  Marv  E.  Foster  was  in  the  water 
and  after  she  was  taken  on  to  the  marine  railwav.  Mr.  Lvle, 
the  shipwright  who  made  the  repairs  and  who  was  familiar 
with  the  vessel,  having  previously  made  repairs  on  her  from 
time  to  time,  also  testified  as  to  her  condition  after  the  strand- 
ing. It  was  found  that  she  was  injured  somewhat  in  the  bows, 
her  garl)oard  seams  on  both  sides  from  for\vard  running  aft 
having  started  and  requiring  recaulking;  that  her  rudder  was 
so  seriously  injured  that  a  complete  new  rudder  was  necessary; 
that  the  stern  post  was  sprung,  and  that  there  were  various 
other  minor  injuries  requiring  repairs. 

There  appears  to  be  some  difference  of  opinion  in  the  rule 
of  responsibility  of  a  tug  engaged  in  towing  between  the  Eng- 
lish and  American  cases.  Thus,  "A  vessel  in  tow  during  a 
thick  fog,  knowing  that  it  was  dangerous  to  proceed,  did  not 
order  the  tug  to  stop,  and  the  vessel  in  consequence  ran 
aground: — Held,  in  an  action  by  the  owners  of  the  tow 
against  the  owners  of  the  tug  for  damages,  that  the  vessel  in 
tow  contributed   to   the   accident."      (Syllabus)    Smith   r.   St. 
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Lawrence  'Tow-Boat  Co.,  L.  R.  5  P.  C.  308.  But  in  The  Adelia, 
154  r.  S.  593,  the  tow  was  injured  while  being  towed  under 
hazardous  circumstances;  the  wind  was  strong,  the  night  was 
dark — "spitting  snow  occasionally,"  no  landmarks  nor  any 
risible  thing  were  discernible.  The  court  held  "  that  there 
was  no  contributory  negligence  on  the  part  of  the  libelant." 
Also  in  The  Niobe,  L.  R.  13  P.  D.  (1888)  55,  59,  and  Spaight 
r.  Tedcastle,  L.  R  6  App.  Cas.  217,  221,  where  "  the  duty  of 
the  tug  was  to  carry  out  the  directions  received  from  the  ship 
and  the  pilot  was  in  charge  of  it,"  while  in  Transportation 
Line  t\  Hope,  95  U.  S.  297,  299,  the  court  says,  "As  a  neces- 
sary incident  of  this  engagement  (contract  for  towing),  the 
dtfendants  were  entitled  and  were  bound  to  assume  supreme 
control  and  direction  of  the  plaintiff's  boat,  and  of  the  per- 
sons in  charge  of  her,  so  far  as  was  necessary  to  enable  them 
to  fulfil  their  engagement."  See  also  Pettie  v.  Boston  Tow- 
Boat  Co.,  49  Fed.  Rep.  464,  4G6.  It  is  suggested  that  this  di- 
vergence may  be  somewhat  due  to  the  fact  that  in  the  English 
cases  referred  to,  the  tows  carried  licensed  pilots  which  the  court 
in  The  Niobe,  supra,  alludes  to  and  to  another  fact  as  well, 
that  in  English  waters  **  the  officers  of  the  tow  are  usually 
•  .  .  .  of  a  higher  class  and  better  able  to  direct  the 
navigation  than  those  of  the  tug."  Whereas  in  the  different 
conditions  prevailing  in  the  extvcnsive  waterways  of  America, 
where  an  immense  towing  business  has  developed  in  connec- 
tion with  freighting  barges  and  canal  boats,  in  which  it  would 
appear  that  pilots  are  not  usually  employed  to  take  charge  of 
the  tow,  this  circumstance  would  tend  to  reverse  the  rule  so 
far  as  canal  boats  and  freight  barges  are  concerned,  as  to  the 
comparative  competence  of  officers  of  tugs  and  of  tows,  recog- 
nized in  England.  If  therefore  it  has  come  about  that  masters 
of  tugs  in  America  are  generally  superior  to  the  officers  of  their 
tows,  in  towage  work,  in  the  absence  of  pilots,  the  development 
of  the  American  rule  as  to  responsibility  naturally  follows.  It 
18  probably  true,  however,  that  the  practice  in  America,  in  the 
towing  of  canal  boats  and  freight  barges,  as  to  responsibility, 
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varies  somewhat  from  that  prevailing  in  the  case  of  the  towage 
of  sailing  vessels,  for  in  The  Adelia,  supra  595,  it  appears  that 
the  rudders  of  the  several  barges  of  the  tow  were  lashed,  and 
an  expert  tug  captain  testified  that  "  they  don't  expect  to  have 
anyone  on  the  deck  of  the  tows;  that  it  is  not  customary  and 
is  not  required."  We  find,  howi^ver,  from  other  American 
cases,  that  sometimes  barges  in  tow  are  expected  to  be  care- 
fully steered.  The  N.  &  F..  No.  2,  102  Fed.  Rep.  921,  923. 
At  any  rate  it  still  stands  that  in  the  towage  of  sailing  vessels 
the  main  responsibility  and  the  control  of  the  tow  is  in  the 
tug.  In  The  Margaret,  94  U.  S.  494,  496,  which  was  a  case 
involving  the  towing  of  a  brig  into  port,  the  court  said :  "  The 
tug  was  the  dominant  mind  and  will  in  the  adventure.  It  was 
the  duty  of  the  brig  to  follow  her  guidance,  to  keep  as  far  as 
possible  in  her  wake,  and  to  conform  to  her  directions.  The 
exercise  of  reasonable  skill  and  care  within  this  sphere  was 
incumbent  on  the  tow." 

Objections  to  testimony  noted  in  the  depositions  and  tran- 
script of  evidence,  were  not  pressed  by  the  parties  and  the  court 
infers  that  they  were  waived. 

The  first  question  to  be  considered  is  whether  the  first  strand- 
ing was  caused  by  the  negligence  of  the  Fearless  or  by  misman- 
agement on  the  part  of  the  Foster  or  by  the  unseaworthy  con- 
dition of  the  rudder  of  the  latter.  The  second  question  is 
whether  the  second  stranding  was  due  to  the  negligence  of  the 
Fearless  or  to  non-observance  of  instructions  given  by  the  mas- 
ter of  the  Fearless  and  want  of  care  on  the  part  of  the  Foster. 

The  claimant  put  on  witnesses  to  show  that  the  rudder  was 
in  an  unseaworthy  condition  independently  of  the  accident. 
This  defense  was  adroitly  managed,  but  to  my  mind  is  insu£5- 
cient  to  overcome  the  evidence  that  the  condition  of  the  rudder 
after  the  stranding  was  mainly  due  to  the  second  stranding,  in 
which  the  vessel  was  towed  stern  first  against  the  bank  of  the 
channel,  probably  a  steep  bank,  the  dredging  in  that  part  hav- 
ing been  finished,  and  also  as  shown  from  the  fact  that  she  was 
easily  pulled  off.     This  stranding  threw  the  rudder  blade  vio- 
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lently  around  to  the  starboard  side,  causing  the  wheel  to  spin. 
The  rudder  was  swung  around  further  than  it  was  possible  for 
it  to  swing  normally  according  to  its  adjustment  to  the  stem 
post,  which  allowed  it  to  swing  to  an  angle  of  45  degrees, 
whereas  it  was  jammed  around  nearly  at  a  right  angle  until 
it- struck  the  planks  of  the  counter.  The  rudder,  on  being 
removed  from  the  ship,  showed  a  new  break  in  its  stock  in  the 
region  of  the  bottom  of  the  trunk.  This,  according  to  the  wit- 
nesses for  the  libelants,  was  noticeably  a  new  break, — a  break 
caused  by  a  violent  lateral  twist,  breaking  and  splintering  the 
fibers  of  the  wood,  and  which  so  weakened  the  rudder  post  that, 
according  to  the  testimony  of  Captain  Johnson,  when  the  rud- 
der was  lying  on  two  rollers  ten  or  twelve  inches  thick,  the 
rudder  post  sa^ed  until  its  top  touched  the  ground.  The  wit- 
nesses for  the  claimant  were  oblivious  of  this  condition  of  the 
rudder  post  and  simply  testified  to  checks  and  quarterings 
which  they  affirmed  to  be  the  natural  result  of  a  process  of 
checking  common  in  oak  timber,  which,  they  claim,  happened 
before  the  accident  and  were  in  no  way  affected  by  it;  and 
which  condition  of  things,  according  to  them,  rendered  the  rud- 
der unseaworthy.  Cushman,  11,  13.  The  witnesses  for  the 
libelants  noticed  dents  in  the  copper  in  the  lower  part  of  the 
rudder  blade,  several  dents  showing  coral.  The  witnesses  for 
the  claimant  did  not  see  any  evidence  of  coral  or  any  evidence 
of  a  collision  of  the  rudder  against  coral.  The  witnesses  for 
the  libelants  testified  to  general  destruction  of  the  equipment 
by  which  the  rudder  is  hinged  to  the  rudder  post,  made  of 
pintles  fastened  to  the  rudder  hinging  into  gudgeons  on  the 
rudder  post  corresponding  to  such  pintles,  all  made  of  brass, 
8ome  of  which  were  torn  away,  some  bent,  and  the  partially 
displaced  condition  of  the  stem  post,  showing  a  violent  and 
irresistible  blow.  The  witnesses  for  the  claimant  testified  to 
cracks  and  bends  in  these  and  attempted  to  minimize  this  con- 
dition of  things  to  an  extent  which  would  permit  them  to  ex- 
plain it  as  a  condition  that  existed  before  the  accident.  To  my 
mind  this  part  of  the  defense  is  overborne  by  the  evidence 
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which  it  attempts  to  rebut  This  conclusion  is  also  supported 
by  the  testimony  of  Captain  Johnson  of  the  Foster,  who  says, 
in  answer  to  the  question  "How  did  the  Foster  steer  prior  to 
the  accident?"  "Very  good  I  considered,  the  same  as  she — 
she  steered  all  right,  as  any  other  vessel  would  steer,  to  my 
knowledge." 

I  find  that  the  condition  of  the  rudder  and  rudder  post  after 
the  stranding,  with  the  exception  of  some  checking  which  ex- 
isted in  the  rudder  post  but  which  did  not  so  affect  it  as  to  ma- 
terially diminish  its  stiffness  or  cause  any  apparent  defect  in 
the  steering  capacity  of  the  rudder  and  tlie  steering  gear,  was 
cauSv^d  by  the  second  stranding  of  the  Mary  E.  Foster,  in  which 
she  went  violently  against  the  bank  stem  first,  forcing  the  rud- 
der to  the  starboard  side  beyond  its  normal  position  and  there- 
by causing  the  injuries  that  have  been  shown. 

In  regard  to  the  responsibility  for  tlie  accident.  Captain 
Slattery,  whose  testimony  is  very  definite,  who  was  the  in- 
spector of  the  dredging  operations  on  behalf  of  the  United 
States  Government  and  was  constantly  visiting  the  dredger  and 
who  had  just  left  it  a  few  minutes  before  the  stranding,  testified 
in  the  most  explicit  way  that  the  attempt  to  take  the  tow- 
through  the  passage  was  dangerous  and  reckless.  He  says,  on 
page  45  of  his  deposition,  "It  was  the  height  of  imprudence 
for  the  captain  of  the  Fearless  to  attempt  to  take  any  tow 
through  such  a  narrow  passage."  He  explained  that  there  was 
a  bend  in  the  channel  just  before  reaching  the  dredger  and  that 
upon  leaving  the  passage  the  dredger  would  naturally  turn  to- 
ward the  middle  of  the  channel  to  get  away  from  the  side  of 
the  channel;  that  on  a  long  tow  line  the  influence  exerted  on 
the  direction  of  the  tow  is  slight;  that  in  the  change  of  direction 
much  would  depend  on  the  man  at  the  helm  of  the  tow  and 
such  a  man  should  be  thoroughly  familiar  with  the  harbor.  He 
said  the  tendency  of  these  two  turns  would  be  to  throw  the  ship 
against  the  dredge;  that  would  have  to  be  counteracted  by  the 
helmsman  of  the  Foster ;  and  then  he  must  look  out  to  keep  hia 
ship  off  the  reef.     The  circumstances  were  such  that  the  mo- 


POPE  &  TALBOT  vs.  THE  FEARLESS.    217 

ment  he  turned  to  escape  the  dredger  the  ship  was  directed  to- 
ward the  reef  and  this  movement  would  have  to  be  corrected 
by  a  contrary  movement  of  the  wheel  and  with  great  prompti- 
tude in  order  to  prevent  stranding.  Captain  Slattery's  evi- 
dence shows  that  he  considered  the  possibility  of  taking  such 
a  tow  through  the  available  space  to  depend  on  the  Foster's 
having  a  good  pilot  aboard.  Moreover  it  does  not  convincingly 
appear  from  the  evidence  that  the  signals  by  the  dredger  indi- 
cated that  the  passage  west  of  it  "was  clear  and  navigable." 
Captain  OUson  said  (Dep.,  p.  6),  the  blowing  of  the  four 
whistles  by  the  dredger  meant  "everything  all  clear."  The 
inspector's  report  for  March  5th  (Exhibit  E)  has  the  follow- 
ing: "Stopped  three  times  to  let  S.  S.  through  pipe  line  2 :20." 
If  the  operations  were  interrupted  three  times  to  let  steamers 
through  the  pipe  line  at  2 :20  p.  m.,  is  it  not  probable  that  the 
dredger  expected  to  open  its  pipe  line  for  the  Fearless  at  4 :30, 
and  that  her  rapid  approach  prevented  this  and  that  the  signal 
meant  merely  that  the  pipe  line  would  be  opened  ?  The  mas- 
ter of  the  Fearless,  upon  finding  that  his  first  signal  was  not 
answered  should  have  immediately  repeated  it  Avithout  pro- 
ceeding as  he  did  as  far  as  the  lighthouse  before  signalling 
again.  It  would  appear  that  by  this  delay  the  dredger  was  not 
given  time  to  open  its  pipe  line  before  the  tow  should  have  to 
pass  it  on  one  side  or  the  other.  Captain  Johnson  of  the  Foster 
testified  that  the  dredger  blew  one  whistle  after  the  four 
whistles,  which  he  understood  to  mean  that  they  were  to  pass 
the  dredger  on  its  west  side.  Neither  Captain  OUson  nor  any 
other  witness  refers  to  this  one  whistle,  and  no  one  from  the 
dredger  was  called  to  testify  on  this  point.  In  any  case  the 
masttr  of  the  Fearless  was  bound  to  know  the  channel  and 
whether  it  was  safe  at  that  time  to  make  the  attempt  to  pass 
the  dredger  on  its  west  side,  and  he  was  not  relieved  of  respon- 
sibility even  if  the  dredger  signalled  that  it  was  all  right  to 
pass  on  that  side.     The  Margaret,  94  U.  S.  494,  497. 

After  the  Mary  E.  Foster  floated  off  from  the  first  stranding 
the  conduct  of  the  Fearless  was  incomprehensible,  until  the 
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evidence  came  into  the  case  that  her  master  was  in  an  intoxi- 
cated condition  at  the  time.  With  a  long  hawser  attached  to 
the  stem  of  the  Foster,  she  seesawed  up  the  channel  and  just 
before  the  second  stranding  ran  into  the  Foster,  carrying  away 
davit  guys  and  stanchions  at  the  Foster's  stem.  Captain 
OUson's  statement  that  he  instructed  the  master  of  the  Foster 
to  drop  his  anchor  was  denied  and  Captain  Johnson  denied 
that  any  instructions  were  given  to  him.  Captain  011son'& 
statement  that  he  had  to  jerk  the  Foster  to  keep  her  from  col- 
liding with  the  dredger  after  the  first  stranding  and  that  the 
momentum  kept  up  until  she  ran  aground  the  second  time,  dur- 
ing which  time  he  was  engaged  in  shortening  his  hawser,  pre- 
sents circumstances  that  were  not  noticed  by  any  other  witness. 
To  them  it  appeared  simply  that  he  took  her  in  tow  and  towed 
her  stern  first  up  the  channel.  The  tide  was  at  flood,  the  sea 
was  smooth,  and  the  wind  was  light  from  the  land,  and  no  pos- 
sible reason  appears  why  the  second  stranding  should  have  oc- 
curred except  the  intoxication  of  the  master  of  the  tug  above 
referred  to.  The  evidence  that  he  was  intoxicated  is  of  such 
a  reliable  character  that  it  should  have  been  met  by  the  de- 
fense if  it  had  the  means  of  rebutting  it.  But  no  attempt  was 
made  to  deny  or  disprove  this  important  charge. 

Captain  OUson  says  that  the  distance  between  the  two  strand- 
ings  was  about  1500  feet  (p.  31).  By  a  reference  to  the  map 
(Claimant's  Exhibit  A),  it  appears  that  the  distance  from  the 
position  of  the  Mary  E.  Foster  when  she  was  jerked  by  the 
Fearless  to  prevent  her  from  colliding  with  the  dredger  to  the 
place  of  her  second  stranding  was  at  least  1200  feet.  The 
court  has  no  data  upon  which  to  base  an  opinion  as  to  the  force 
of  such  jerk  or  jerks,  but  it  is  reasonable  to  believe  that  it  was 
no  more  than  sufficient  to  keep  the  Foster  from  colliding  with 
the  dredger.  That  such  a  jerk  should  have  given  the  Foster  a 
momentum  which  was  sufficient  to  carry  her  1200  or  1500  feet 
up  the  channel  against  the  light  land  breeze  and  to  cause  the 
severe  injuries  to  the  rudder  shown  by  the  evidence  upon  strik- 
ing the  reef  at  the  second  stranding,  would  seem  unlikely.     At 
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any  rate,  whatever  the  condition  was,  such  momentum  was 
caused  by  the  Fearless.  The  Fearless  was  present  with  steam 
up  and  with  a  hawser  attached  to  the  Foster.  It  could  have  re- 
quired no  unusual  effort,  or  nautical  skill,  to  have  applied  the 
alight  force  necessary  to  have  swerved  the  Foster  away  from 
the  reef  to  which  she  was  approaching,  certainly  with  slow 
speed  if  she  was  moving  solely  from  the  momentum  caused  by 
the  jerks  referred  to.  Taking  the  account  of  Captain  OUson 
alone,  there  is  no  justification  or  excuse  for  the  second  strand* 
ing.  The  Mary  E.  Foster  was  under  his  control  within  his 
jurisdiction  and  upon  him  alone  was  the  responsibility  for  her 
movements  at  the  time.  Transportation  Line  v.  Hope,  95  IT. 
S.  297,  300. 

The  claim  of  the  defense  that  there  was  mismanagement  on 
the  part  of  the  master  and  crew  of  the  Mary  E.  Foster  is  not 
borne  out  by  the  evidence.  It  is  true  that  according  to  the  tes- 
timony of  Captain  Johnson  it  would  appear  that  he  should 
have  acted  sooner  than  he  did  in  porting  his  helm  in  order  to 
dear  the  dredger,  in  which  case  the  next  operation  of  starboard- 
ing it  might  have  rendered  his  vessel  less  liable  to  the  strand- 
ing, but  not  being  a  skilled  pilot  of  Honolulu  harbor,  so  far  as 
appears,  it  was  natural  that  he  simply  followed  the  tug  until 
her  movements  to  port  caused  by  the  two  turns  alrieady  referred 
to,  which  would  tend  to  change  the  direction  of  the  Foster  to- 
ward the  dredger,  apprised  him  of  the  immediate  necessity  of 
taking  the  action  which  he  did  take ;  and  anyone,  not  a  skilled 
pilot,  would  naturally  hesitate  before  making  such  a  movement, 
as  the  danger  of  running  his  vessel  into  a  new  danger  from 
stranding  in  water  of  unknown  depth,  was  obvious. 

It  is  not  clear,  however,  that  such  earlier  action  would  have 
saved  the  Foster  from  the  first  stranding.  The  Fearless  had 
taken  her  into  that  position  which  required  the  skill  of  a  pilot 
for  the  handling  of  the  Foster,  which  skill  is  not  required  nor 
expected  on  a  vessel  under  tow  in  the  Honolulu  harbor.  Here 
was  a  vessel  over  200  feet  long  towed  into  a  short  passage  not 
over  105  feet  wide,  according  to  Slattery  (Dep.,  p.  15)  and 
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which  OUson  says  was  from  80  to  100  feet  wide,  requiring  a 
turn  just  before  reaching  it  and  another  one  on  emerging  from 
it.  The  faihire  of  the  master  of  the  Foster  to  do  the  best  thing 
possible  in  such  an  emergency,  if  he  did  fail,  does  not  appeal 
to  me  to  make  out  such  a  case  of  contributory  negligence  as 
would  lessen  the  liability  of  the  Fearless,  which,  having  taken 
its  tow  into  a  dangerous  position,  cannot  relieve  itself  of  re- 
sponsibility on  the  ground  that  the  master  of  the  tow  did  not 
act  with  skill  of  a  regular  pilot  and  extricate  his  ship  from  such 
position. 

In  relation  to  the  evidence  of  the  intoxication  of  the  master 
of  the  tug,  the  respondent  contends  that  if  such  evidence  is  re- 
liable, the  claimant  is  relieved  from  liabilitv  for  the  second 
stranding,  inasmuch  as  such  intoxication  being  known  to  the 
master  of  the  Foster  before  she  came  off  from  the  reef  after 
the  first  stranding,  and  he  still  continued  the  employment  of 
the  tug,  he  assumed  the  risk  of  all  injury  that  might  result  from 
such  intoxication,  which  included  the  damages  resulting  from 
the  second  stranding,  if  that  resulted  from  a  want  of  ordinary 
care  and  skill  induced  by  such  intoxication. 

Xo  precedent  for  this  contention  has  been  submitted  nor  am 
I  able  to  find  any.  "  The  proposition  is  a  novel  and  interest- 
ing one.  I  know  of  no  case  in  which  it  has  even  been  dis- 
cussed. Indeed,  the  very  fact  that  no  claim  of  this  descrip- 
tion has  ever  been  made  is  worthy  of  suggestion  as  indicating 
the  view  generally  taken  by  the  profession."  The  James  P. 
Donaldson,  19  Fed.  Rep.  264,  269.  The  authorities  cited  do 
not  apply  but  relate  mainly  to  circumstances  of  contributory 
negligence. 

If  "  a  person  cannot  voluntarily  incapacitate  himself  from 
the  ability  to  exercise  ordinary  care  and  then  recover  for  an 
injury  to  which  a  want  of  ordinary  care  on  his  part,  while  so 
intoxicated,  proximately  contributes"  (7  Am.  &  Eng.  Enc.  Law, 
441-442),  it  would  seem  to  follow  that  a  person  who  voluntarily 
incapacitates  himself  through  intoxication  from  the  ability  to 
exercise  the  ordinary  care  which  may  be  required  of  him,  may 
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not  plead  such  inability  as  an  excuse  for  an  injury  to  others 
brought  about  by  a  want  of  ordinary  care  induced  by  such  in- 
toxication. 

In  a  contract  for  towing,  there  is  an  implied  understanding 
not  only  that  the  tug  shall  be  properly  equipped,  including  a 
supply  of  fuel,  but  also  that  she  shall  be  properly  manned, 
which  includes  a  competent  master.  There  is  a  breach  of  this 
undertaking  if  the  master  during  performance  is  so  intoxicated 
as  to  become  more  or  less  incompetent,  and  if  by  reason  of  such 
incompetence  so  induced,  the  tow  suffers  damage,  the  owners 
of  the  tug  are  responsible.  Can  they  be  relieved  of  this  lia- 
bility or  any  part  of  it,  if  the  master  of  the  tow  is  informed  of 
such  intoxication,  on  the  theory  of  assumption  of  the  risk  by 
bim,  as  is  claimed  by  the  defense  ? 

Is  there  any  exception  to  the  rule  requiring  ordinary  care 
on  the  part  of  the  master  of  a  tug  engaged  in  towing  ?       » 

If  such  intoxication  is  known  to  the  master  of  the  tow  and 
be  still  proceeds  with  the  towing  enterprise  and  injury  results 
in  consequence  of  the  intoxication  of  the  master  of  the  tug,  it 
is  not  contributory  negligence  on  the  part  of  the  master  of  th<? 
tow  but  is  more  in  the  nature  of  an  assumption  of  a  risk.  It 
would  seem  to  be  against  public  policy  to  allow  such  action  by 
the  master  of  the  tow  to  absolve  the  owners  of  the  tug  from  re- 
sponsibility, as  such  an  exception  to  the  rule  of  ordinary  care 
would  tend  to  lessen  their  sense  of  responsibility  for  the  con- 
duct of  their  employes,  and  to  promote  incompetence  among 
the  masters  of  the  tugs  through  indulgence  in  intoxicating 
liquors.  There  are  many  occasions  when  the  assumption  of  a 
similar  risk  is  almost  a  necessity,  and  those  accepting  such  a 
situation  are  not  thereby  deprived  of  their  remedy  in  cavse  of 
injury  involved  in  the  risk  assumed  by  them.  A  passenger  on 
a  train  discovers  that  the  conductor  is  drunk ;  he  has  the  free- 
dom of  leaving  the  train  at  the  next  stopping  place,  but  it 
may  be  hundreds  of  miles  from  his  objective  iK)int  and  from 
his  home;  there  may  be  no  hotels  near  and  no  other  train  for 
balf  or  a  whole  day,  his  baggage  is  in  the  train,  his  ticket  is 
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for  that  particular  train,  his  engagements  call  for  his  arrival 
at  a  particular  time.  The  railroad  company  has  placed  him  in 
this  predicament  by  keeping  an  intemperate  conductor  on 
duty.  It  is  reasonable  that  the  passenger  should  be  free  to  as- 
sume the  risk  of  going  on  with  the  intoxicated  conductor  witii- 
out  losing  his  remedy  for  injuries  happening  through  his  in- 
efficiency, and  it  is  unconscionable  that  the  company  should  be 
absolved  from  its  implied  guarantee  to  have  competent  conduc- 
tors on  its  trains,  merely  because  the  passenger  takes  a  risk 
that  he  may  be  almost  compelled  to  take.  The  company  has 
placed  him  in  this  position  and  its  responsibility  cannot  be 
avoided. 

The  risk  assumed  by  the  master  of  the  Mary  E.  Foster  is 
not  analagous  to  the  usual  assumption  of  risks.  The  guarantee 
of  ordinary  care  and  skill  is  always  implied  in  towage  con- 
tracts, and  there  are  no  exceptions  to  the  rule,  unless  possibly 
in  the  case  of  some  inevitable  accident  by  which  the  master  is 
incapacitated,  as,  for  instance,  through  a  paralytic  attack. 
Even  a  contract  that  a  vessel  is  to  be  towed  at  the  risk  of  her 
owners  does  not  relieve  the  tug  from  liability  for  injury  to  the 
tow  resulting  from  a  want  of  reasonable  care  and  skill  on  the 
part  of  those  in  charge  of  the  tug.  The  Steamer  Syracuse,  79 
U.  S.  167,  171;  The  Som^rs  U.  Smith,  120  Fed.  Rep.  669, 
576.    See  also  R.  R.  Co.  v.  Lochwood,  84  XJ.  S.  357. 

The  claimant's  contention  that  the  master  of  the  Foster  as- 
sumed the  risk  in  not  signalling  the  tug  to  stop  when  he  found 
that  it  was  proposed  to  take  the  passage  west  of  the  dredger  is 
also  covered  by  the  above  conclusion  and  authorities,  if  I  am 
correct  in  finding  that  the  first  stranding  was  due  to  n^li- 
gence  on  the  part  of  the  Fearless. 

I  find  that  the  libelants  are  entitled  to  damages  for  the  in- 
juries and  expenses  resulting  from  the  two  strandings. 

The  libelants'  statement  of  costs  of  repairs,  with  expenses 
attendant  upon  the  delay  of  the  vessel  and  the  ascertainment 
of  the  contribution  due  from  the  cargo,  making  a  total  of 
$5,125.85,  as  shown  by  Libelants'  Exhibit  F  and  accompany- 
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ing  vouchers,  is  satisfactorily  proved,  except  that  the  item  of 
$208.50  for  provisions  for  the  crew  must  be  cut  down  by  $10.50, 
as  the  ship's  carpenter  should  have  been  allowed  a  sailor's  rate 
of  forty  cents  a  day  instead  of  seventy-five  cents,  for  the  thirty 
days'  delay;  and  the  item  of  $208.80  paid  to  Kinney,  Mc- 
Clanahan  &  Cooper  for  taking  testimony  of  the  crew  with  ste- 
nographer's charge  is  ruled  out,  as  it  is  not  an  expense  which 
may  be  r^arded  as  proximately  caused  by  the  stranding. 

The  item  for  one  month's  loss  of  net  earnings  is  a  legitimate 
charge,  following  the  precedent  of  the  Pacific  Mail  8.  S.  Co,  v. 
The  Pacific  tried  in  this  court,  but  the  court  will  take  the 
average  net  profits  both  of  the  three  years  before  the  stranding 
and  the  next  three  years,  less  one  month  for  the  time  the  Fos- 
ter was  being  repaired,  instead  of  taking  the  average  of  the 
first  three  years  as  urged  by  the  libelants.  Thus  estimated  the 
average  monthly  net  profits  are  $718.66. 

As  to  the  amount  contributed  by  the  cargo  to  the  general 
average,  I  am  of  the  opinion  that  it  should  not  be  considered 
in  the  estimate  of  damages,  for  by  the  payment  of  such  amount, 
the  owners  of  the  cargo  are  subrogated  to  the  rights  of  the  libel- 
ants under  this  decision  according  to  the  proportion  of  such 
contribution  under  the  general  average. 

With  these  findings  the  estimate  of  damages  would  be  as 
follows : 

Cost  of  repairs   $4,499.98 

Cost  of  average  adjustment 406.57 

One  month's  delay  of  schooner 718.66 

Total   $5,625.21 

Which  total  amount  I  find  the  libelants  to  be  entitled  to, 
Tvith  interest  from  May  23,  1907,  the  date  of  the  filing  of  the 
second  amended  libel,  and  costs,  except  those  accruing  upon 
exceptions  to  the  libel  and  the  first  amended  libel. 


On  appeal,  pending  in  Circuit  Court  of  Appeals. 
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THE  UNITED  STATES  OF  AMERICA  vs.  KIXOSUKE 

YAMAMOTO. 

May  25,  1907. 

Immigration — Examination  of  aliens  applying  for  admission — Perjury: 
In  the  examination  of  aliens  applying  for  admission  to  the  United  States, 
a  failure  on  their  part  to  give  information  not  called  for  or  suggested  by 
the  line  of  inquiry,  is  not  a  ground  for  a  charge  of  perjury.  Such  a  witness 
is  not  required  to  volunteer  information. 

Same — Same — Same:  If  answers  to  questions  in  such  a  case  are  truth- 
ful upon  any  reasonable  theory  of  the  understanding  of  the  witness  a3  to 
their  aim  and  application,  they  are  not  grounds  for  a  charge  of  perjury. 

Same — Final  destination  of  alien  immigrant  in  the  United  States  as 
affecting  his  right  to  land:  Information  as  to  the  final  destination  in  the 
United  States  of  an  alien  immigrant  is  not  a  matter  that  affects  his  right 
to  enter  the  United  States. 

Immigration  Act  of  March  3,  1903  (32  Stat.  L.,  part  1,  page 
1213)  :  Construction  of  section  24  as  to  the  definition  of 
perjury. 

/.  /.  Dunne,  Ass't.  U.  S.  District  Attorney,  for  the  Plain- 
tiff. 

S,  B.  Kingsbury  and  A,  F.  J  add,  for  Defendant. 

Dole,  J.  On  the  trial  of  the  defendant  for  perjury,  the 
prosecution  offered  a  statement  of  the  examination  of  the  de- 
fendant before  the  board  of  special  inquiry  made  in  the  after- 
noon of  the  day  on  which  the  questions  set  forth  in  the  indict- 
ment were  made,  the  latter  having  been  made  in  the  morning. 
The  introduction  of  this  statement  was  opposed  on  the  ground 
that  the  indictment  set  forth  no  charge  of  perjury,  and  there- 
fore that  no  evidence  was  admissible. 

The  theory  of  the  prosecution  is  that  the  defendant  came  to 
Honolulu  intending  to  go  to  San  Jose  and  swore  falsely  as  to 
such  intention,  his  evidence  in  the  morning  being  substantially 
that  he  was  seeking  employment  by  raising  sugar  cane  and  was 
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looking  for  work  at  two  yen  a  day,  which  he  had  been  informed 
were  the  wages  that  he  could  get  in  these  islands.  The  after- 
noon examination  is  to  be  regarded  as  a  continuance  of  the 
morning  examination;  that  is,  the  two  are  one  examination. 
In  that  he  says  that  he  is  going  to  the  mainland  to  meet  his 
brother;  that  he  did  not  intend  to  go  right  there  but  to  stay 
here  and  earn  money  and  then  go  to  the  United  States,  if  he 
could  get  work  here  a  while  and  afterwards  proceed  there ;  that 
when  he  left  home  he  intended  to  go  to  San  Jose  direct  but  did 
not  do  so  because  through  passports  were  not  issued. 

I  gather  from  the  statement  of  both  the  morning  and  after- 
noon examinations  that  he  first  intended  to  go  direct  to  San 
Jose,  but  later,  on  ascertaining  that  no  through  passports  were 
issued  and  also  because  he  did  not  receive  some  expected  funds 
from  his  brother,  he  changed  his  plans  and  borrowed  enough 
money  from  his  father-in-law  to  come  to  Honolulu  and  a  little 
more,  and  came  with  the  expectation  of  remaining  here  until 
he  had  earned  enough  money  for  his  trip  to  San  Jose.  He 
showed  no  hesitation  or  evasion  in  answering  the  questions  and 
giving  his  testimony  in  the  afternoon  or  in  showing  his  letters 
which  he  had  with  him,  and  there  seems  no  reason  to  doubt 
but  that  if  the  afternoon  questions  had  been  asked  first  in  the 
morning,  the  answers  would  have  been  the  same. 

An  ignorant  alien  in  giving  information  before  such  a  board 
is  somewhat  dependent  on  the  questions  asked  of  him.  He  does 
not  and  is  not  required  to  volunteer  information  that  is  not 
asked,  and  is  not  likely  to  do  so.  The  questions  in  the  morn- 
ing did  not  necessarily  bring  out  his  ultimate  plans,  but  he  may 
easily  have  honestly  answered  the  questions  which  were  made 
as  he  did  answer  them,  with  his  plan  of  stopping  for  a  while 
m  these  islands  in  his  mind :  for  all  the  evidence  shows  that 
he  had  such  a  plan.  When  the  afternoon  questions  bearing 
more  specifically  on  his  final  destination  were  asked,  he  frankly 
answered  them  and  yielded  up  the  letters  showing  such  desti- 
nation without  protest.     If  these  considerations  are  correct  it 

1.>-D 
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would  not  convincingly  appear  that  the  offense  of  perjury  is 
clearly  charged  in  the  indictment. 

In  regard  to  the  point  made  as  to  the  evidence  bearing  on 
his  final  destination  being  material,  I  find,  as  suggested  by 
counsel  for  the  defendant,  that  the  matter  of  final  destination 
is  one  of  the  items  which  the  master  of  a  ship  bringing  aliens 
to  the  United  States  is  required  to  state  in  his  manifest,  other 
items  being  the  occupation,  the  age,  the  last  residence  of  the 
alien,  and  also  others  which  might  relate  to  or  affect  his  right 
to  land.  It  does  not  appear  that  this  matter  of  final  destina- 
tion concerns  the  alien's  right  to  land  any  more  than  the  fact 
of  his  occupation  or  his  last  residence.  These  facts  are  collect- 
ed from  the  ship  master  and  the  board  of  inquiry  has  nothing 
to  do  with  them  if  they  do  not  affect  or  relate  to  his  right  to 
land,  and  I  do  not  see  that  they  do. 

On  the  third  point  on  the  construction  of  the  part  of  section 
24  of  the  immigration  act  (act  of  March  3,  1903:  32  Stat. 
L.,  part  1,  page  1219),  which  refers  to  perjury,  I  will  quote 
the  sentence :  "  and  any  person  to  whom  such  an  oath  has  been 
administered  under  the  provisions  of  this  act  or  who  shall 
knowingly  or  wilfully  give  false  testimony  or  swear  to  any 
false  statement  in  any  way  affecting  or  in  relation  to  the  right 
of  an  alien  to  admission  to  the  United  States  shall  be  deemed 
guilty  of  perjury,"  etc.  The  question  of  construction  is 
whether  the  words  "  in  any  way  affecting  or  in  relation  to  tlie 
right  of  an  alien  to  admission  to  the  United  States  "  applies  to 
the  previous  words  ^^  who  shall  knowingly  or  wilfully  give  false 
testimony,"  as  well  as  to  the  previous  words  ^*  or  swear  to  any 
false  statement."  My  opinion  is  that  they  apply  equally  to 
both  and  that  such  application  is  obvious,  so  much  so,  that  the 
question  of  construction  need  hardly  arise. 

The  objection  is  sustained. 


MATSUXO  vs.  THE  CONCORD. 


227 


TSUXEKICHI  MATSUKO  vs.  THE  AMERICAN 

SCHOONER  CONCORD. 

June  28,  1907. 

Negligence  causing  injury  to  a  trespasser:  Negligence  whereby  injury 
is  done,  is  not  excused  because  the  person  injured  is  a  trespasser.  Bichmond 
V.  BronsoHf  5  Denio,  55,  dissented  from. 

Conttruction  of  fishery  clause  in  the  organic  act:  The  Hawaiian  or- 
ganic act  declared  certain  sea  fisheries,  which  had  previously  been  free 
to  citizens  and  residents  alike,  to  be  free  to  citizens  of  the  U.  S.  Held, 
that  without  further  enactment  or  authoritative  notice  to  the  contrary,  &uch 
fisheries  remained  free  to  non-citizen  residents  as  well  as  to  citizens. 

"Fflinuay":  "Fairway"  and  *  *  midchannel "  are  used  synonymuusly 
in  30  Stat.  L.  101,  and  this  use  is  in  harmony  with  Century  Dictionary. 

Failure  of  anchored  boat  to  show  statutory  light :  Failure  of  anchored 
boat  to  show  statutory  light  does  not  impair  her  righl  to  recover  for  a 
collision  if  such  failure  did  not  contribute  thereto. 

Obstruction  to  navigation — Anchored  boat:  A  boat  anchored  in  an 
open  roadstead  near  the  entrance  to  a  harbor  where  few  vessels  pass  in  the 
night,  and  fishing  with  lines,  is  not  an  obstruction  to  navigation. 

CoUitian  with  an  anchored  boat:  A  fisherman  in  an  anchored  boat 
vhieh  is  run  down  through  the  negligence  of  a  moving  vessel,  is  not  pre- 
cluded from  obtaining  damages,  because  of  his  failure  to  move  his  boat  out 
of  the  way  of  the  approaching  vessel,  if  he  has  not  otherwise  contributed 
to  the  collision. 

Moving  vessel  colliding  with  anchored  vessel — Presumption  of  negli- 
d^^^^Burden  of  proof:  A  moving  vessel  running  down  an  anchored  boat 
M  presumed  to  have  been  negligent  and  the  burden  of  proof  is  upon  her  to 
*«qmt  herself  of  liabiUty. 


^^  Admiralty :     Lil)el  to  recover  damages  for  collision. 

"f-  J.  Dunne,  Proctor  for  Libelant. 

^-  G.  M.  Robertson,  Proctor  for  Libellee. 

» 

l^LE,  J.  The  libel  in  this  csae  complains  that  on  the  27th 
day  of  August,  A.  D.  1905,  at  about  two  o'clock  in  the  morning, 
while  the  libelant  was  engaged  in  fishing  in  his  own  boat,  an- 
chored off  the  harbor  of  Honolulu,  he  was  run  into  by  the 
libellee,  whereby  libelant's  boat  was  overturned  and  injured, 
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all  of  his  loose  property  in  the  boat  lost  and  he  himself  thrown 
into  the  water  where  he  remained  some  time  until  he  was  res- 
cued, by  which  he  Tyas  made  ill  so  that  he  was  unable  to  attend 
to  his  business  for  about  a  month,  which  collision  occurred 
through  the  negligence  of  the  libellee;  and  claims  for  the  loss 
and  injury  to  his  property  and  his  own  loss  of  time  and  medical 
expenses,  the  sum  of  $368.30. 

James  Lyle  and  K.  S.  Sorenson  intervened  as  owners  of  the 
schooner  Concord  and  answered  the  libel  admitting  the  col- 
lision and  disclaiming  all  negligence,  and  claiming  that  the  col- 
lision occurred  through  the  negligence  of  the  libelant  in  being 
without  a  riding  light  at  the  time  of  the  accident;  that  he 
made  no  effort  to  avoid  the  collision  which  he  saw  was  immi- 
nent; that  he  was  anchored  in  the  course  of  vessels  approaching 
the  port  of  Honolulu  from  the  windward  and  that  he  was  tree- 
passing  upon  American  waters  in  being  at  the  place  and  en- 
gaged in  fishing ;  and  therefore  from  all  of  these  grounds  is  not 
entitled  to  damages. 

The  claimants,  in  their  answer,  article  9,  aver  that  '*  the 
libelant  is  not  a  citizen  of  the  United  States  and  had  no  legal 
right  to  engage  or  be  engaged  in  fishing  at  the  time  and  place 
referred  to."  Their  coimsel,  in  his  brief,  referring  to  this  de- 
fense, says,  "Our  position,  as  already  stated,  is  that  the  libelant 
being  engaged  unlawfully  in  fishing,  was  in  no  better  position 
than  an  ordinary  trespasser.  From  which  situation  two  things 
follow.  First,  that  the  libellee  could  be  held  liable  onlv  on 
proof  of  actual  malice,  or  wantonness,  and  second,  that  it  is  in- 
cumbent upon  the  libelant,  before  he  can  recover,  to  prove  that 
he  used  more  than  ordinary  care  and  caution  to  avoid  injury." 
In  his  brief  he  adopts  the  reasoning  and  conclusions  of  the  Xew 
York  courts  and  quotes  the  following  as  laying  down  the  prin- 
ciple upon  which  he  relies :  "  Negligence  is  a  violation  of  the 
obligation  which  enjoins  care  and  caution  in  what  we  do.  But 
this  duty  is  relative,  and  where  it  has  no  existence  between  par- 
ticular parties  there  can  be  no  such  thing  as  negligence  in  the 
legal  sense  of  the  term.   A  man  is  under  no  obligation  to  be  can- 
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tioiis  and  circumspect  towards  a  wrongdoer "  (Richmond  v. 
Bronson,  5  Denio,  55),  and  he  says  that  the  case  of  Needhavv 
V.  Railroad,  37  Cal.  409,  quotes  this  citation  approvingly. 
Upon  inspection  of  this  case,  I  find  on  pages  417,  418,  419,  420 
and  421,  a  careful  discussion  of  the  New  York  case  which  was 
sustained  by  the  court  of  appeals,  and,  as  the  court  in  the 
yeedham  case  says,  "  seems  to  have  become  the  settled  law  of 
that  state."  In  the  discussion  of  this  case  and  of  the  law,  as 
laid  down  by  the  New  York  courts,  the  court  in  Needliam  v. 
Railroad,  supra,  most  vigorously  dissents  from  such  a  view  of 
the  law  and  denounces  it  as  "  the  false  reasoning  of  the  New 
York  courts,"  and  refers  to  a  Connecticut  case,  Isabel  v.  Rail- 
road Co,,  27  Conn.  404,  as  exposing  the  fallacy  of  the  New 
York  decisions.  In  this  connection  the  following  quotation 
from  Hamilton  v.  Goding,  55  Me.  419,  428,  is  pertinent:  "  No 
man  can  set  up  a  public  or  private  wrong  committed  by  another 
as  an  excuse  for  a  wilful  or  unnecessary  or  even  negligent  in- 
jury to  him  or  his  property." 

Considering  this  line  of  defense  on  its  merits,  it  is  not  even 
clear  that  the  libelant  was  trespassing  in  fishing  at  the  locality 
stated.  The  organic  act  (act  of  April  30,  1900:  31  Stat.  L., 
P- 141)  provides  that  the  sea  fisheries  of  the  Territory  are  free 
to  citizens  of  the  United  States.  Sec.  95.  Certain  of  these,  in- 
cluding the  locality  of  the  fishing  operations  referred  to,  the 
court  may  judicially  notice,  were  free  previously  to  the  enact- 
ment of  the  organic  act  to  citizens  of  the  Hawaiian  Islands 
*nd  subjects  as  well,  and  during  the  brief  period  between  the 
initiation  of  annexation  and  its  completion  by  the  enactment 
of  the  organic  act,  such  freedom  was  enjoyed  by  residents  of 
the  United  States  as  well  as  by  citizens.  Thus,  after  the  en- 
actment making  such  fisheries  free  to  citizens  of  the  United 
States,  it  can  hardly  be  contended  that  the  old  fishing  privilege 
DJ  residents  who  were  not  citizens  was  thereby  cut  off  without 
some  further  enactment  which  would  forbid  such  freedom  to 
residents  not  citizens  or  an  authoritative  notice  to  that  effect. 
The  fishing  by  residents,  not  citizens,  has  been  continued  from 
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the  time  of  the  enactment  of  the  organic  act  until  the  present 
time, — a  period  of  seven  years,  without  protest, —  has  been 
conducted  with  enterprise  and  industry,  and  has  contributed 
largely  to  the  food  products  of  the  Territory  and  to  the  com- 
fort of  its  population.  In  any  case,  no  man  may  justify  neg- 
ligence whereby  injury  is  done  another  by  charging  the  other 
to  be  a  trespasser,  although  it  may  bo  that  in  some  circumstances 
such  trespass  would  have  a  relation  to  the  amount  of  damages 
which  the  injured  party  might  be  entitled  to. 

I  find  that  this  defense  is  untenable. 

Philadelphia,  etc,  R.  R.  Co.  v.  Philadelphi'a,  etc.,  Toivboat 
Co.,  64  IT.  S.  209;  Pueblo  v.  Smith,  3  Colo.  App.  386,  391; 
Spofford  V.  Harlow,  85  Mass.  176;  B.  &  0.  R.  Co.  %\  Hellen- 
thai,  88  Fed.  Rep.  120,  121. 

Counsel  for  the  libellee  strongly  urges  that  the  boat  of  the 
libelant,  being  anchored  and  engaged  in  fishing  seaward  from 
the  bell  buoy,  was  in  the  fairway  leading  to  the  channel  of  the 
port  of  Honolulu  and  therefore  that  a  fairway  being  a  course 
of  navigation,  if  the  libelant  did  carry  a  light  such  as  he  claim- 
ed ha  did  but  not  the  kind  of  light  required  by  law,  and  if  he 
used  more  than  ordinary  care  and  caution  to  avert  the  injury, 
both  vessels  being  in  fault,  he  was  in  the  wrong  and  the  libellee 
was  only  liable  for  half  of  the  damages;  but  if  the  libelant, 
obstructing  the  fairway,  had  no  light  the  libel  should  be  dis- 
missed because  the  boat  not  being  seen  until  the  schooner  was 
close  upon  her,  the  schooner  was  at  most  guilty  only  of  an  error 
of  judgment  in  extremis;  and  if  the  libelant,  obstructing  the 
fairway,  did  not  use  the  requisite  degree  of  care  to  avert  the 
collision  then  whether  he  maintained  an  insufficient  light  or  no 
light,  the  libel  should  be  dismissed  because  libelant's  OAvn  neg- 
ligence was  the  last  proximate  cause  of  the  injurj'. 

There  seems  to  be  no  consensus  of  legal  information  as  to 
the  exact  meaning  of  the  word  '^fairway."  In  The  Oliver,  22 
Fed.  Rep.  848,  it  is  said  that  ^^a  fairway  is  water  on  which  ves- 
sels of  commerce  habitually  move."  This  definition  is  too 
vague,  standing  alone,  to  be  of  any  practical  value.     The  Cen- 
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tury  Dictionary  says  that  '^a  fairway  is  the  part  of  a  road,  river, 
harbor,  etc.,  where  the  navigable  channel  for  vessels  lies," 
which  agrees  with  the  use  of  the  word  in  the  federal  laws. 
Article  25  of  an  act  to  prevent  collisions,  of  June  7,  1897  (30 
Stat.  L.,  chap  4,  p.  101)  says,  *^  In  narrow  channels  every 
steam  vessel  shall,  when  it  is  safe  and  practicable,  keep  to  that 
side  of  the  fairway  or  midchannel,  which  lies  on  the  starboard 
side  of  such  vessel."  This  repeats  the  language  of  the  act  of 
1885,  using  the  word  "fairway"  as  a  synonym  for  midchannel. 
The  wi  tness  Macauley,  for  the  libellee,  says  "the  fairway  for 
the  poi-t  of  Honolulu  is  from  one  mile  off  Diamond  Head  in 
the  dircsction  of  the  fairway  buoy  toward  Honolulu,"  and  that  the 
inter-island  vessels  in  coming  to  Honolulu  from  the  windward 
islands  would  approach  Diamond  Head  within  one  mile  and 
pass  to  the  south  of  the  bell  buoy  or  fairway  buoy  within  about 
a  quarter  of  a  mile.  This  location,  according  to  the  Century 
Dictionary,  and  the  implied  meaning  of  the  word  as  expressed 
in  the  statutes  as  being  a  channel,  and  not  the  open  sea,  is  not 
a  fairway  at  all.  According  to  Webster's  Dictionary  defini- 
tion,— "the  part  of  a  river,  bay,  etc.,  through  which  vessels 
enter  or  depart,"  the  fairway  would  bo  the  water  around  the 
entrance  to  the  channel  leading  into  Honolulu  harbor,  which 
would  include  the  locality  where  libelant's  boat  was.  It  is  evi- 
dent from  the  testimony  and  from  the  judicial  knowledge  of 
the  court  that  the  region  seaward  of  tho  bell  buoy  and  westerly 
to  shallow  water  toward  Pearl  Harbor  is  the  region  of  approach 
to  all  vessels  seeking  the  port  of  Honolulu  and  the  line  run- 
ning from  a  mile  off  Diamond  Head  to  a  point  a  quarter  of  a 
mile  south  of  the  bell  buoy  would  be  approximately  the  course 
of  vessels  approaching  the  harbor  from  the  windward  islands 
under  a  trade  wind. 

The  question  of  fact  arises,  whether  the  libelant's  boat  car- 
ried a  riding  light  at  the  time  of  the  collision.  The  three  wit- 
nesses who  were  fishing  near  libelant  testified  that  they  saw 
the  schooner  approaching,  saw  libelant's  light  and  noticed  that 
it  disappeared  as  the  schooner  passed,  some  of  them  supposing 
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that  the  vessel  had  passed  between  them  and  it  and  so  obstructed 
the  light,  and  when  it  did  not  reappear  some  of  them  supposed 
that  the  libelant  had  pulled  up  his  anchor  and  started  for  port. 
Of  the  crew  of  the  libellee,  the.  lookout  Kalua,  who  died  be- 
fore the  trial,  was  the  only  one  who  appears  to  have  seen  the 
libelant's  boat  before  the  collision.  James  Ulunehele,  the  son 
of  the  captain,  who  was  on  deck  standing  in  front  of  the  wheel, 
says  that  he  heard  the  lookout  say  "put  the  wheel  hard  down, 
I  see  a  dark  object  in  front,  but  I  don't  know  what  it  was," 
and  heard  the  captain  ask  "if  there  was  a  light  on  this  dark 
object,''  and  the  lookout  reply  "no."  Manewa  says  that  he  was 
on  deck  amidships  near  the  cook-house,  that  he  did  not  see  the 
collision  but  heard  it,  and  heard  the  lookout  say  "put  the  helm 
down"  and  the  captain  say  "what  is  that?"  and  the  lookout 
reply  "there  is  some  dark  object  before  us,"  and  upon  the  cap- 
tain's asking  if  there  was  any  light  the  lookout  answered  "no 
light."  The  captain  says  he  was  on  deck  near  the  wheel,  heard 
the  lookout  say  "put  the  helm  a-port,  hard  down,"  that  he  asked 
if  there  was  any  light  and  the  lookout  answered  "no" ;  also  that 
the  lookout  spoke  of  a  dark  object.  All  the  rest  of  the  wit- 
nesses except  one,  testified  that  the  lookout  said  there  was  a 
dark  object  ahead;  the  only  one  who  did  not  hear  that  being 
Samuela  who,  being  below  when  the  collision  took  place,  heard 
someone  say  "a  boat,  a  boat,  a  boat." 

So  there  is  the  testimony  of  these  three  witnesses  that  they 
heard  the  lookout  say  there  was  no  light,  against  the  testimony 
of  the  four  witnesses  on  the  other  side,  who  said  that  the  light 
was  burning  and  they  saw  it.  The  unanimous  testimony  of  all 
of  the  witnesses  for  the  libellee,  except  one,  who  were  on  board 
the  schooner,  as  to  hearing  the  lookout  say  there  was  a  dark  obr 
ject  ahead  has  a  somewhat  suspicious  quality  in  it,  especially 
as  they  were  far  from  imanimous  in  the  rest  of  their  evidence. 
James  Ulunehele  even  goes  so  far  as  to  say  that  his  father 
asked  if  there  was  any  light  on  the  dark  object.  If  this  testi- 
mony is  believed  it  is  not  definite  as  to  what  the  lookout  had  in 
his  mind  in  saying  "there  is  a  dark  object  ahead,"  yet  it  does 
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not  seem  likely  that  a  man  who  was  looking  at  a  lighted  boat 
would  have  said  "there  is  a  dark  object  ahead" ;  he  would 
have  said  "  I  see  a  light  ahead,"  or  "a  boat  with  a  light."    The 
evidence,  if  it  is  accepted,  would  tend  to  show  that  there  was 
no  light    These  men  all  belong  to  the  ship  and  naturally  took 
an  interest  in  the  ship's  side  of  the  case.     The  Japanese  wit- 
nesses on  the  other  hand  were  independent  fishermen,  and  it 
did  not  appear  that  they  had  any  interest  in  the  libelant  or  his 
fortunes  except  the  remote  one  of  being  his  countrymen.     No 
other  reason  for  their  making  out  a  case  in  his  behalf  exists. 
Of  the  three  men  who  testified  that  they  heard  the  lookout  tell 
the  captain  that  there  was  no  light,  one  was  the  captain's  son, 
one  was  the  captain  himself,  who  was  deeply  interested  in  the 
outcome  of  the  case  as  affecting  his  own  standing  as  a  master 
mariner,  and  the  other  was  one  of  the  crew.     To  my  mind  the 
testimony  supporting  the  theory  that  libelant's  light  was  burn- 
ing outweighs  that  against  it. 

There  is  evidence  by  one  of  the  crew  that  the  lookout,  Kalua, 
was  troubled  with  his  eyesight;  the  witness  Inuinu  says  that 
*  something  was  the  matter  with  his  eyes,"  he  did  not  know 
what  it  was  but  it  was  some  sore  or  trouble,  that  he  had  heard 
aim  say  so  and  that  he  suffered  pain,  though  there  was  nothing 
that  appeared  wrong  in  his  eyes  to  an  observer.     This  is  de- 
nied by  the  captain,  who  says  that  nothing  was  the  matter  with 
his  eyes. 

One  important  question  of  fact  is  the  time  between  the  alarm 
by  the  lookout  and  the  collision.  James  Ulunehele  makes  it 
seven  minutes,  Kauhane  two  or  three  minutes.  Perry  less  than  a 
mmute  and  timed  by  clapping  his  hands  to  represent  the  alarm 
Vid  again  to  represent  the  collision,  eight  seconds ;  Manewa  five 
or  ten  minutes ;  Inuinu  has  no  idea ;  Ulunehele,  the  captain,  two 
minutes  after  the  conversation  of  the  lookout  and  putting  the 
wheel  down.  I  will  adopt,  out  of  this  confused  testimony,  the 
theory  that  it  was  two  minutes,  counsel  for  the  libellee  having 
adopted  that  period  as  his  theory  of  the  time.  It  is  testified 
that  the  schooner  was  sailing  three  miles  an  hour,  which  would 
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mean  528  feet  in  two  minutes.  The  boat  was  then  in  sight, 
the  captain  and  crew  had  been  warned  and  were  on  the  alert, 
the  helm  was  put  down  and  the  vessel  collided  either  with  the 
boat  itself  or  with  the  boat's  anchor  line  which  was  supported 
with  a  float  about  ten  feet  from  the  bow  of  the  boat.  The  Con- 
cord was  under  foresail  and  two  jibs  at  the  time.  No  change 
was  made  in  the  position  of  her  sails,  the  jib  sheets  were  not 
let  go  and  nothing  was  done  to  bring  her  into  the  wind  except 
putting  the  helm  hard  down.  With  the  mainsail  down  and  the 
jibs  and  foresail  drawing,  it  was  naturally  a  difficult  thing  at 
that  slow  rate  of  speed,  for  her  to  come  up  into  the  wind.  The 
obvious  operation  was  to  have  put  the  helm  hard  up  and  gone 
to  leeward  of  the  fishing  boat,  the  wind  being  on  the  quarter 
and  the  position  of  the  sails  being  most  favorable  to  such  a 
maneuver.  Such  an  operation  would  have  probably  cleared 
the  boat  in  a  distance  of  528  feet. 

The  captain  testified  that  the  lookout  reported  the  libelant's 
boat  as  two  points  on  the  lee  bow.  Xone  of  the  other  witnesses 
heard  this  statement.  It  was  in  the  captain's  interest  to  have 
such  testimony  go  in,  as  if  that  were  the  case  the  lufiing  of  the 
schooner  would  have  been  the  correct  maneuver  if  she  was  close 
to  the  boat.  The  correctness  of  this  testimony  is  doubtful  in  my 
mind.  In  the  first  place  it  is  not  supported  by  the  memory  of 
any  other  witness;  in  the  second  place  the  schooner  struck  the 
boat  or  the  anchor  line  within  ten  feet  of  it,  which  would  have 
been  most  unlikely  if  the  boat  were  in  the  position  testified  to 
with  the  schooner  luifing. 

There  has  been  considerable  testimonv  and  discussion  in 
this  case  as  to  how  the  schooner  struck  the  boat,  the  defense 
endeavoring  to  show  that  the  bow  struck  the  anchor  line  of  the 
boat,  which  was  supported  about  t^n  feet  from  the  bow  of  the 
boat  by  a  float.  The  libelant,  on  the  other  hand,  endeavors  to 
show  and  argues  that  she  must  have  struck  the  boat  on  her 
starboard  side  near  the  bow.  Upon  the  theory  of  the  defense 
it  is  difficult  to  see  how  the  boat  would  receive  the  injuries 
which  she  did  receive  as  evidenced  by  the  testimony  of  the 
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carpenter  who  repaired  her.  This  evidence  shows  that  she  was 
considerably  shattered  forward  of  the  mast  to  an  extent  which 
required  repairs  costing  twenty-five  dollars  and  resulting,  accord- 
ing to  the  testimony  of  the  boat-builder,  in  a  weakening  of  the 
boat  so  that  her  value  after  being  repaired  was  diminished 
about  one-half.  It  is  not  easy  to  see  how  such  injuries  could 
have  resulted  from  the  schooner's  striking  her  anchor  rope,  the 
result  of  which  would  be  that  she  would  have  swung  against 
the  side  of  the  schooner,  and  although  in  that  position  she 
might  have  been  capsized,  yet  it  does  not  seem  likely  that  any 
serious  damage  would  have  occurred  to  her  hull,  especially  as 
the  schooner  was  moving  slowly  and  was  then  coming  up  into 
the  wind  with  the  helm  hard  down,  which  maneuver  must  have 
further  diminished  her  speed.  The  weight  of  evidence  I  think 
supports  the  theory  of  a  collision  in  which  the  schooner  struck 
the  boat  with  her  cut-water  between  her  mast  and  her  bow. 

How  far  was  the  schooner  responsible  and  was  there  any  con- 
tributory negligence  on  the  part  of  the  libelant?  The  conten- 
tion of  counsel  for  libellee  that  the  maneuver  of  the  schooner 
in  going  to  windward  instead  of  to  leeward,  if  Wrong, 
was  an  action  in  extremis,  as  she  was  "right  on  top"  of  the 
boat  before  it  w^as  seen  by  anyone  on  the  schooner,  is  not  sup- 
ported by  the  evidence.  Analysing  the  testimony  of  the  libel- 
Ws  witnesses  I  come  to  the  conclusion  that  when  the  lookout 
discovered  the  boat  she  was  several  hundred  feet  away  and  that 
there  was  room  to  avoid  her. 

It  is  argued  by  libellee's  counsel  that  the  lookout  could  not 
tell  whether  the  boat  was  moving  or  anchored  and  therefore 
could  not  be  expected  to  judge  of  the  proper  maneuver  to  make. 
If  the  boat  carried  a  riding  light,  that  in  itself  would  imply 
that  she  was  at  anchor ;  if  there  was  no  riding  light  there  was 
still  room  to  act  intelligently.  Everything  was  in  favor  of  the 
schooner's  falling  off  to  leeward  and  that  is  the  movement 
which  should  have  been  tried  unless  it  was  clear  that  the  boat 
was  in  motion  to  leeward. 

On  the  theory  that  the  boat  carried  a  light,  the  counsel  for 
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the  libellee  claims  that  the  boat  was  liable  for  whatever  hap- 
pened because  the  light  was  not  a  statutory  light,  and  has 
quoted  the  law  of  the  United  States  in  regard  to  the  require- 
ments of  vessels  carrying  lights.  His  reference  as  to  vessels 
at  anchor  (act  of  February  8,  1895:  28  Stat.,  L.,  p.  647), 
simply  requires  that  such  vessels  under  150  feet  long  at  anchor 
shall  carry  at  a  height  not  more  than  twenty  feet  above  the  hull, 
a  white  light  visible  all  around  the  horizon  at  a  distance  of  at 
least  one  mile.  This  corresponds  with  the  latest  legislation  on 
the  subject  which  is  the  act  to  amend  an  act  to  adopt  regula- 
tions for  preventing  collisions  at  sea,  the  amending  act  having 
been  approved  January  19,  1907.  (35  Stat.  L.,  part  1,  p.  851). 
The  section  referring  to  this  case  is  as  follows:  "g.  Every 
fishing  vessel  and  every  fishing  boat  under  150  feet  in  length, 
when  at  anchor,  shall  exhibit  a  white  light  visible  all  around 
the  horizon  at  a  distance  of  at  least  one  mile."  Now,  it  is  in 
evidence  by  a  witness  for  the  libellee  that  the  light  of  a  Japan- 
ese fishing  boat,  describing  it,  is  visible  for  about  three-quarters 
of  a  mile.  This  is  all  the  evidence  there  is  on  this  point  and 
while  this  does  not  fulfil  the  requirement,  yet,  if  under  the  cir- 
cumstances there  is  no  prejudice  arising  to  anyone  on  account 
of  such  failure,  or  it  did  not  contribute  to  the  disaster,  it  is  not 
a  matter  to  prejudice  the  case  of  the  one  showing  such  a  light. 
Among  other  things,  the  libellee's  counsel  contends  that  the 
libelant's  boat  being  anchored  in  the  track  of  vessels  approach- 
ing Honolulu  harbor  was  anchored  in  a  dangerous  place  and 
was  obstructing  navigation,  and  quotes  authorities.  I  find, 
however,  that  the  obstructions  contemplated  by  the  authorities 
are  something  more  than  the  mere  anchoring  in  the  track  of 
vessels  but  are  rather  piles,  wrecks,  and  other  obstructions  on 
the  bottoms  and  sides  of  channels,  and  things  of  that  kind.  A 
single  boat  anchored  as  this  one  was  in  an  open  roadstead  where 
the  vessels  approaching  a  harbor  at  night  are  few  and  far  be- 
tween is  not  open  to  that  charge  nor  is  it  a  specially  dangerous 
locality.  Moreover,  the  Concord  was  not  approaching  the  har- 
bor, was  not  intending  to  enter  the  harbor  at  that  time;  it  was 
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merely  lying  off  and  on  waiting  for  daylight  and  it  was  much 
nearer  in  than  there  was  any  necessity  for.  The  law  referred 
to  by  counsel  (30  Stat.  L.,  p.  102),  refers  to  sailing  vessels  or 
boats  fishing  with  nets  or  lines  or  trawls.  It  does  not  appear 
to  refer  to  boats  at  anchor,  although  it  says  that  the  rule  does 
not  give  a  boat  engaged  in  fishing  the  right  of  obstructing  a 
fairway  used  by  vessels  other  than  fishing  boats.  This  statute 
is  evidently  considering  the  obstruction  of  waters  used  in  navi- 
gation by  the  nets  or  lines  or  trawls  of  fishermen,  which  some- 
times are  very  extensive  and  might  seriously  embarrass  the 
movements  of  vessels  using  the  same  waters. 

Counsel  for  libellee  makes  a  strong  contention  for  divided 
damages  on  the  ground  that  libelant  remained  passive  when 
approached  by  the  schooner,  when  ho  might  have  changed  his 
position  and  so  avoided  the  collision.     He  might  have  done  so, 
it  is  true,  if   ho    had    known    early  enough  what  course  the 
schooner  would  take.     A  moving  vessel  in  a  seaway  yaws  more 
or  less,  and  it  is  not  easy  for  one  ahead  of  it  to  exactly  decide 
what  its  course  is.     This  difficulty  is  increased  where  one  is  in 
danger  of  being  run  down  by  the  approaching  vessel,  and  ex- 
pecting her  to  change  her  course  to  avoid  a  collision  but  un- 
certain as  to  what  that  change  shall  be.    Engstrom  v.  The  Peck, 
48  Fed.  Rep.  334.     The  question  is  not  an  easy  one  to  decide. 
The  statutes  referring  to  collisions  provide  much  more  fully 
for  the  conduct  of  vessels  in  motion  approaching  each  other 
than  they  do  in  regard  to  a  vessel  in  motion  approaching  a 
vessel  at  anchor,  but  the  principles  relating  to  the  case  of  a 
steamship  approaching  a  sailing  vessel  are  somewhat  similar 
to  a  case  of  a  moving  ship  approaching  a  vessel  at' anchor,  in 
that  in  the  first  case  the  sailing  vessel  is  to  keep  on  her  course 
and  it  is  for  the  steamship  to  keep  out  of  the  way,  which  is 
analagous  to  the  second  case  in  which  the  anchored  vessel  re- 
mains in  her  position  and  the  moving  vessel  must  keep  away 
from  her.     It  is  the  duty  of  the  sailing  vessel  in  the  first  case 
and  of  the  anchored  vessel  in  the  second  case,  if  they  have  op- 
portunity to  do  so,  to  avoid  a  collision  which  is  imminent  by 
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departing  from  the  rule  of  keeping  on  the  course  in  the  first 
place,  and  as  to  a  vessel  at  anchor,  by  cutting  adrift  or  paying 
out  chain  or  doing  anything  else  that  can  be  done  to  avoid  im- 
mediate collision;  and  the  law  which  does  not  hold  a  sailing 
vessel  endangered  by  a  steamer  liable  for  a  mistaken  move 
when  the  steamer  has  put  her  in  a  dangerous  situation,  applies 
equally  to  an  anchored  vessel  which  makes  a  mistaken  move  or 
mistakenly  makes  no  move  when  put  in  jeopardy  by  an  ap- 
proaching vessel. 

"  Where  a  vessel,  by  her  own  negligence  *  *  *  places 
another  in  great  peril,  the  latter  will  not  be  held  guilty  of  neg- 
ligence because  at  the  last  moment  she  did  something  that  con- 
tributed to  the  collision,  or  omitted  to  do  something  that  might 
have  avoided  it."  The  E.  A.  Packer,  49  Fed  Rep.  92,  98-99 ; 
The  Schmidt  v.  The  Reading,  43  Id.  815 ;  The  Havana,  54  Id. 
411,  416;  The  Nichols,  74  U.  S.  656,  666;  The  Carroll,  75  Id. 
302;  The  City  of  Paris,  76  Id.  634;  The  Lucille,  82  Id.  676; 
The  Favorita,  85  Id.  598,  603 ;  The  Falcon,  86  Id.  75,  78 ;  The 
Sea  Gull,  90  Id.  165,  181 ;  S.  S,  Co,  v,  Rumball,  62  Id.  372, 
383. 

The  conspicuous  fact  of  the  case  as  admitted  by  the  defense 
and  found  by  the  court  is  that,  with  or  without  a  light,  the 
libelant's  boat  was  discovered  when  the  libellee  was  over  500 
feet  away;  she  was  moving,  by  her  own  testimony,  not  more 
than  three  miles  an  hour,  and  as  found  by  the  court  she  col- 
lided with  libelant's  boat.  The  presumptions  are  against  her. 
The  burden  of  proof  is  upon  her  to  acquit  herself  of  liability. 
She  has  shown  no  satisfactory  excuse  or  justification  for  the 
collision. 

The  libelant  has  satisfactorily  proved  damage  according  to 
the  following  schedule: 

Articles,  implements  and  gear,  lost $  85.10 

Illness  and  sickness   100.00 

Medical   attendance    3.50 

Permanent  depreciation  of  boat 60.00 
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Repairs  to  boat    25.00 

Earnings  lost 60.00 

Total    $333.60 

A  decree  may  be  entered  for  $333.60  with  interest  from 
November  7,  1905,  the  date  of  filing  the  libel, — estimated  at 
$43.93,  and  costs. 


THOMAS  JOSEPH  FORD  vs.  OCEANIC  STEAMSHIP 

COMPANY. 

July  26,  1907. 

Arrest  unthaut  warrant — Legality:  An  arrest  of  a  sailor  on  Duar«l  of 
hi*  ship  lying  in  the  port  of  Honolulu  by  an  officer  without  a  warrant,  in 
consequence  of  the  request  of  the  chief  officer,  is  illegal  under  the  Hawaiian 
law  and  common  law. 

Same:  In  such  a  case,  the  fact  that  the  chief  officer  told  the  policeman 
that  "there  is  a  disturbance  aboard''  and  pointed  out  libelant  as  the  laan 
leaking  it,  does  not  make  the  arrest  legal,  where  the  policeman  neither  saw 
nor  heard  of  the  circumstances  of  the  disturbance,  but  if  he  had  been  told 
of  the  circumstances  of  the  disturbance,  which  he  had  not  seen,  and  from 
soch  narration  had  found  reasonable  cause  to  suspect  the  guilt  of  libelant 
and  had  arrested  him  because  of  such  suspicion,  the  arrest  would  be  legal. 

Same:  The  right  to  arrest  without  a  warrant  is  an  exception  to  the 
general  rule  and  the  conditions  under  which  it  is  allowed  must  eidst, — and 
the  methods  under  which  it  is  carried  out  must  be  strictly  followed  to  make 
it  legal. 

First  officer  in  charge  of  a  vessel — Authority:  The  first  officer  wa^  in 
charge  of  the  ship  de  facto,  the  master  did  not  appear  in  connection  with 
the  matters  testified  to,  nor  was  there  any  intimation  that  he  was  on  beard 
ffeld,  that  the  first  officer  rightfully  represented  the  owner. 

Liability  of  one  causing  arrest  for  extension  of  imprisonment:  The 
arrest  being  illegal,  and  the  ship  going  to  sea  immediately  after  with  the 
possible  witnesses  in  the  case,  leaving  libelant  in  imprisonment,  the  libellee 
is  liable  for  extension  of  the  imprisonment,  which  may  have  been  due  to 
negligence  of  the  police. 

In  Admiralty:     Libel  in  personam  for  damages  for  illegal 
imprisonment. 


240  DISTRICT  OF  HAWAII.  [Vol.  3] 

J.  J,  Dunne  and  Geo,  D,  Gear,  Proctors  for  Libelant. 
Kinney,  McClanakan  &  Derby,  Proctors  for  Libellee. 

DoLE^  J.  This  is  a  libel  in  personam.  The  libelant  was  a 
fireman  on  the  Ventura,  one  of  the  vessels  of  thu  libellee,  and 
engaged  as  such  during  the  month  of  June,  1906,  for  a  voyage 
from  San  Francisco  to  Honolulu,  Pago  Pago,  Auckland,  Syd- 
ney and  return  by  the  same  route,  at  wages  fixed  at  fifty  dol- 
lars a  month  and  board  and  lodging  reasonably  worth  twenty 
dollars.  The  libel  alleges  that  on  the  28th  day  of  June,  when 
the  Ventura  was  lying  in  the  port  of  Honolulu  in  the  prosecu- 
tion of  said  voyage,  the  libelant  was  illegally  and  without  rea- 
sonable or  probable  cause,  arrested  by  the  libellee  on  board 
said  vessel  and  taken  ashore  and  confined  in  prison  for  a 
period  of  five  days  without  any  charge  being  preferred  against 
•  him  in  any  court,  and  that  he  finally  regained  his  liberty 
through  a  writ  of  habeas  corpus;  that  during  such  imprison- 
ment the  said  vessel  Ventura  continued  her  voyage  leaving  him 
behind  and  carrying  away  with  her  his  clothing  and  personal 
effects  worth  fifty  dollars,  and  without  paying  him  any  wages, 
whereby  he  lost  such  effects  and  was  deprivt,d  of  the  two  months' 
wages  which  he  otherwise  would  have  earned. 

The  libellee  seeks  to  justify  the  arrest  on  the  ground  that 
the  libelant  was  drunk,  disorderly  and  riotous  during  his 
watch  and  interfered  with  the  work  of  the  ship,  and  alleges 
that  the  offic-er  arresting  libelant  was  distinctly  infomieil  of 
the  nature  of  the  charges  against  him. 

I  have  no  difficulty  in  finding  that  the  libelant  was  under  the 
influence  of  liquor  at  the  time  of,  and  previous  to,  his  arrest, 
which  was  shown  by  the  development  of  a  quarrelsome  tend 
ency  in  the  discussion  of  certain  subjects  of  general  interest  in 
which  he  was  disposed  to  enforce  his  arguments  by  some  kind 
of  belligerent  demonstration.  When  the  policeman  was  first 
sent  for,  he  found  on  his  arrival  that  the  libelant  was  sitting 
at  the  table  in  the  mess  room,  quietly  eating.  The  first  officer 
pointed  him  out  as  '^the  man"  and  he  arrested  him,  but  upon 
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allowing  him  to  go  away  to  put  on  his  shoes  and  coat  he  failed 
to  find  him  again,  and  returned  to  the  police  station.  He  was 
later  sent  for  and  went  down  this  time  with  three  other  officers^ 
expression  having  been  made  that  the  libelant's  associates  on 
the  ship  might  interfere  with  his  arrest.  Upon  his  second  ar 
rival  he  found  the  libelant  in  his  bunk,  lying  down  quietly, 
and  arrested  him  and  took  him  ashore. 

The  first  question  is  the  consideration  of  the  legality  of  the 
arrest.  In  the  arrest  of  a  person  without  a  warrant,  the  bur- 
den of  proof  is  with  the  person  arresting  or  causing  the  arrest 
to  show  that  the  arrest  was  lawful.  Barker  v,  Anderson,  S^ 
Mich.  508,  511-512. 

Section  2766  of  the  Revised  Laws  of  Hawaii  provides  that 
officers  in  any  seaport  town  even  where  it  is  not  certain  that 
an  offense  has  been  committed  "may,  without  warrant,  arrest 
and  detain  for  examination  such  persons  as  may  be  found 
under  such  circumstances  as  justify  a  reasonable  suspicion  that 
they  have  committed  or  intend  to  commit  an  oflFense."  If  tho 
pcdiceman,  Kaaua,  arrested  the  libelant  because  of  the  request 
of  the  first  officer  of  the  Ventura,  and  not  because  he  found 
bim  under  circumstances  which  jiistified  a  reasonable  suspicion 
that  he  had  committed  or  intended  to  commit  an  ofiFense,  tho 
legality  of  the  arrest  may  well  be  questioned.  Kaaua's  testi- 
mony shows  explicitly  that  he  arrested  libelant  solely  on  tho 
orders  of  the  chief  officer  of  the  Ventura  and  with  no  particu- 
lar idea  of  the  offense  for  which  he  was  arresting  him,  and 
that  he  saw  and  heard  nothing  and  knew  of  no  circumstanoo 
to  justify  a  reasonable  suspicion  that  he  had  committed  an  of- 
fense. AltHough  he  may  have  believed  the  chief  officer  as  to 
a  clisturbance  by  someone,  and  the  libelant  was  pointed  out 
afterwards  as  the  man  referred  to,  yet,  if  he  saw  no  conduct 
and  know  of  no  facts  or  circumstances  which  were  reasonablv 
aocepte<l  by  him  as  grounds  of  suspicion,  the  arrest  was  not 
^•ithin  the  Hawaiian  statute.  He  says,  "I  believed  what  the 
first  officer  said  to  me,''  which  was  "there  is  a  fellow  aboard 
tnaking  a  disturbance,"  also  that  the  man  was  interfering  with 
the  work  of  the  ship,  making  trouble  among  the  men,  but  that 


242  DISTRICT  OF  HAWAII.  [Vol.  3] 

he  arrested  Ford  because  of  the  instructions  to  do  so  by  the 
chief  officer  who  said  that  he  would  come  up  afterwards  and 
make  a  complaint.  There  is  no  testimony  in  the  case  showing 
either  that  Kaaua  saw  any  acts  or  misconduct  on  the  part  of 
the  libelant  or  heard  of  any,  except  the  general  statement  that 
there  was  a  disturbance  on  board  and  that  Ford  was  the  man. 
Such  general  statement  is  not  information  which  brings  the 
case  within  the  law.  Hopkins  v.  Crowe,  4  Ad.  &  El.  774, 
778.  The  chief  officer  testifies  that  he  informed  Kaaua  that 
Ford  was  raising  a  disturbance  and  was  dnmk  and  that  he 
wanted  him  locked  up  and  that  he  also  telephoned  this  to  the 
police  station  and  was  answered  "all  right."  He  could  not 
remember  saying  to  the  policeman  that  he  would  be  up  in  the 
morning  but  he  did  not  say  that  he  did  not  say  so.  His  evi- 
dence is  an  admission  that  he  instructed  Kaaua  to  arrest  the 
man  and  have  him  locked  up  on  the  general  charge  of  drunk- 
enness and  riotous  conduct,  and  this  the  chief  officer  did  not 
know  about  of  his  own  knowledge  but  was  informed  of  it  by 
one  of  the  engineers. 

The  court  in  the  case  of  Rich  v.  Mclnemy,  103  Ala.  345: 
15  So.  663,  666,  under  a  statute  similar  to  ours,  discusses  this 
point  exhaustively,  from  which  I  quote  the  following:  "  If 
he  acted  upon  the  command  or  request  of  another,  without 
which  he  would  not  have  made  the  arrest,  the  act  cannot  be 
legally  considered  as  resulting  from  the  reasonable  belief  of 
guilt.  We  do  not  mean  to  intimate  that  the  officer's  informa- 
tion, which  will  give  him  reasonable  cause  of  belief,  justifying 
the  arrest,  on  his  part,  may  not  be  derived  from  another,  who 
may  at  the  same  time  command  or  request  him  to  make  the 
arrest.  We  wish  it  understood  that  the  distinction  we  draw 
is  that  the  command  or  request  must  not  be  the  moving  cause 
of  the  officer's  act,  but  his  act  must  proceed  alone  from  his  rea- 
sonable cause  of  belief  of  the  party's  guilt,  based  upon  his  in- 
formation of  facts  touching  guilty  howsoever  derived."  See 
also,  Hopkins  v.  Crowe,  supra,  and  Wheeler  v.  Whiting,  9 
C.  &  P.  262. 

Section  2767  of  the  Revised  Laws  requires  a  person  arrest- 


FORD  vs.  THE  OCEANIC  S.  S.  CO.  243 

ing  another  without  a  warrant  to  inform  him  upon  what 
charge  he  is  arresting  him.  Eaaua  did  not  inform  libelant 
why  he  arrested  him  and  explains  his  failure  to  do  so  on  the 
ground  that  he  was  arresting  him  on  the  orders  of  the  chief 
officer  who  knew  what  had  happened  and  would  come  up  and 
enter  a  complaint. 

I  find  that  the  libelant  was  arrested  solely  on  the  request  of 
the  chief  officer  and  in  the  absence  of  circumstances  that  justi- 
fied any  reasonable  suspicion  on  the  part  of  the  arresting  officer 
that  he  had  committed  or  intended  to  conmiit  an  offense — in 
other  words,  the  influence  which  led  him  to  make  the  arrest  was 
the  request  of  the  chief  officer  rather  than  the  knowledge  of  any 
circumstances  which  led  his  mind  to  a  reasonable  suspicion 
of  the  libelant's  guilt ;  and  that  he  did  not  tell  him  upon  what 
charge  he  was  arresting  him.  The  right  to  arrest  a  person 
without  a  warrant  is  an  exception  to  the  general  rule,  and  the 
conditions  under  which  it  is  allowed  must  exist, — and  the 
methods  of  making  such  arrest  must  be  strictly  followed,  to 
make  it  legal.  The  liberty  of  a  person  is  too  important  a  mat- 
ter to  the  state  to  be  interfered  with  without  the  sanctions  with 
which  the  law  guards  such  invasions.  The  safeguards  which 
have  been  thrown  about  the  right  to  arrest  without  a  warrant 
have  been  thrown  aside  in  this  case.     The  arrest  was  ill^al. 

The  case  of  Baitimore  £  0.  R.  Co.  v.  Cain,  28  L.  R  A.  688, 
691,  is  extensively  quoted  in  libellee's  brief  in  support  of  a 
different  view  of  the  law.  In  that  case  the  plaintiff's  conduct 
on  a  passenger  train  was  such  that  he  might  have  been  legally 
expelled  from  the  train  had  the  conductor  had  force  sufficient 
to  do  this,  or  he  might  have  been  legally  arrested  by  the  con- 
ductor on  the  charge  of  a  breach  of  the  peace,  and  handed  over 
to  a  constable  at  some  station,  or  he  might  at  some  station  have 
informed  some  constable  of  the  circumstances  of  his  miscon- 
duct, and  if  the  constable  had  upon  such  information,  feeling 
that  he  had  a  reasonable  ground  to  believe  that  the  plaintiff 
^^as  guilty  of  a  breach  of  the  peace,  arrested  him  upon  such  a 
charge,  with  or  without  a  request  to  do  so,  such  arrest  would 
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have  been  legal  under  the  common  law,  if  not  under  the  Ha- 
waiian statute.  What  the  conductor  did  was  to  telegraph  from 
a  waystation  for  an  officer  to  meet  the  train  at  the  next  stop- 
ping place  and  arrest  the  plaintiff,  and  when  the  train  arrived 
the  conductor  pointed  the  plaintiff  out  to  the  officer  who  then 
and  there  arrested  him  and  took  him  to  the  station  house.  The 
jury  was  charged,  among  other  things,  'that  if  the  conductor 
directed  the  officer  to  arrest  the  plaintiff  for  such  disorderly 
conduct,  their  verdict  should  be  for  the  defendant.  This  con- 
clusion of  law  is  not  according  to  the  authorities  relied  on  in 
the  case  before  the  court  and  not  according  to  my  view  of  the 
common  law  or  the  application  of  the  Hawaiian  statutes  to  the 
circumstances  of  this  case.  In  Hopkins  t\  Crowe,  supra,  Lord 
Denman  said,  ^^The  ninth  section  applies  only  to  an  owner  or 
peace-officer  himself  seeing  the  nuisance  of  cruelty  committed, 
or  halving  information  of  it  from  another  person,  as  directed 
bv  the  statute.  But  the  information  meant  is  not  the  kind  of 
communication  made  in  this  case:  it  is  to  be  a  substitute  for 
view.  To  say,  'I  charge  this  person  with  cruelty  to  the  horse,' 
is  giving  no  information."  So  the  chief  officer's  remark  to 
Kaaua,  '^there  is  a  fellow  aboard  making  a  disturbance,''  fol 
low^ed  by  pointing  out  the  libelant  with  the  words  "that  is  the 
man,"  is  giving  no  information  which  Kaaua  might  weigh  and 
through  which  reach  a  reasonable  suspicion  of  libelant's  guilt 
See  also,  Wheeler  t\   Whiting,  supra. 

As  to  the  libellee's  contention  that  the  first  officer  was  with- 
out authority  to  act  if  the  master  was  aboard,  the  libel  failing 
to  allege  his  absence,  the  circumstances  shown  by  the  evidence, 
including  the  assumption  of  control  by  the  chief  officer,  raise 
a  strong  presumption  that  he  was  in  charge  of  the  ship  during 
all  the  time  covered  by  the  testimony;  it  does  not  appear  that 
the  master  was  present  at  any  part  of  such  time.  The  casea 
referred  to  as  cited  in  the  reference  to  the  Encyclopaedia  of 
Law  (vol.  20,  p.  204)  are  limited  to  questions  of  bodily  punish- 
ment of,  or  assaults  on,  seamen  and  the  authority  of  subordi- 
nate officers  to  inflict  the  same.    The  evidence,  I  think,  justifies 
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the  conclusion  that  the  chief  officer  was  rightfully  representing 
the  libellee.     Welsh  v.  Cochran,  63  N.  Y.  181,  184. 

The  libellee  contends  that  if  it  is  liable  to  the  libelant  foi 
damages  for  the  arrest  and  consequent  imprisonment,  it  is  not 
liable  for  his  "extraordinary  detention  through  the  neglect  of 
the  police    department,"  and  cites  Pratt  i\  Brown,  80  Texas 
608,  614,  which  contains  the  following:     "  Had  the  arrest  and 
imprisonment  been  illegal  in  the  first  instance  the  defendant 
might  have  been  liable  for  all  the  subsequent  acts  and  conse- 
quences of  imprisoning  the  plaintiff  until  the  termination  of 
the   transactions."       Other    authorities, — Welsh    v.    Cochran, 
supra,  and  Baker  v.  Secor,  4  X.  Y.  Supp.  303,  take  a  different 
view.    This  arrest  has  been  found  to  be  illegal.     It  was  a  case 
in  which  the  only  witnesses  obtainable  against  the  plaintiff  be- 
longed to  the  ship's  company.     These  were  carried  to  sea  by 
the  libellee  before  there  was  an  opportunity  to  try  the  plain- 
tiff or  even  to  subpoena  such  witnesses.     The  practice  of  the 
ship  as  intimated  by  the  chief  officer  in  his  testimony,  of  hav- 
ing men  locked  up  as  drunk  and  disorderly  at  any  port,  in  any 
part  of  the  world,  and  leaving  them  to  their  fate,  is  indefensi- 
ble in  common  law  countries.     It  is  a  proceeding  instituted  by 
a  lavman  to  imprison  another  without  trial  or  judgment  for  a 
day  or  part  of  a  day,  and  as  much  longer  as  official  negligence 
'  may  allow.     In  this  case  it  ^vas  that  and  more,  for  it  included 
a  discharge  of  the  libelant  in  violation  of  the  law,  although  a 
record  of  discharge  was  entered  the  next  day  by  the  purser. 
I  feel  that  the  rule  laid  down  by  the  Texas  case  applies  in  this 
case  and  that  the  libellee  is  liable,  not  only  for  the  arrest  and 
ifflprisonment  but  for  the  negligent  extension  of  the  imprison- 
ment as  well. 

A  decree  mav  be  entered  in  favor  of  the  libelant  in  the 
amount  of  three  hundred  ($300)  dollars,  made  up  as  follows: 

Two  months'  wages   $100.00 

Seven  weeks'  board    35.00 

Personal   effects    40.00 

Damages  for  arrest  and  imprisonment 125.00, 

with  costs. 
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HENEY  WITTHOF  vs.  THE  AMERICAN  BARKEN- 

TINE  FULLERTON. 

October  19,  1907. 

Master  and  servant — Duty  of  the  master  m  to  the  safety  of  the 
servant — Liability  of  master:  It  is  the  duty  of  the  employer  to  furnish  the 
employe  with  a  reasonably  safe  place  in  which  to  work,  and  safe  machiaery 
and  appliances  to  work  with,  and  for  his  failure  to  do  so,  whereby  the 
servant  is  injured,  the  employer  is  liable  to  him  in  damages. 

Shipping — Difficulty  in  procuring  safe  appliances — Assumption  of  risk 
by  mcuter:  When  the  agents  of  a  ship,  because  of  the  impossibility  of  fully 
equipping  her  with  safe  appliances  for  the  use  of  the  crew  without  serious 
delay,  send  her  to  sea  with  unsafe  and  defective  appliances,  knowing  them 
to  be  defective,  they  assume  for  the  ship  the  risk  of  all  damages  that  may 
result  from  the  use  of  such  defective  appliances,  including  damages  for  in- 
juries to  any  of  the  crew  who  may  be  injured  thereby. 

Seamen — Injuries  at  sea — Belease  of  master *s  liability:  In  such  a 
case  the  ship  may  be  relieved  from  such  liability,  First,  when,  before  the 
beginning  of  the  voyage  any  of  the  crew  who  are  afterwards  injured  in 
consequence  of  such  defect,  become  acquainted  with  such  defect  and  under- 
stand its  danger  to  those  who  may  have  to  use  the  appliances  in  which  it 
exists,  and  have  an  opportunity  of  withdrawing  from  the  service  of  the  ahip; 
second,  when  a  member  of  the  crew  who  knows  of  such  defect  and  under- 
stands its  danger  voluntarily  or  carelessly  and  recklessly  exposes  himself  to 
the  danger  and  is  injured. 

Sajne — Injury  in  service — Duty  of  ship  to  make  most  accessible  port: 
When  a  member  of  the  crew  of  a  vessel  is  so  injured  at  sea  that  obviously 
life  or  limb  is  in  serious  danger  without  prompt  surgical  assistance,  of  which 
a  master  is  presumed  to  know,  and  there  is  a  probability  of  being  able  to 
reach  another  port  in  less  time  than  to  reach  the  port  for  which  the  ship 
was  cleared,  and  in  time  for  the  relief  of  the  injured  seaman,  it  is  the  duty 
of  the  master  to  proceed  to  such  other  port,  regardless  of  considerations  of 
expense  to  the  ship  or  cargo. 

Same — Same — Same — Insurance:  Insurance  on  ship  and  cargo  not  in- 
validated by  such  departure  from  the  insured  voyage. 

Same — Incapacitated  by  ship*s  negligence  from  following  the  sea — 
Liability  of  the  ship:  A  chief  officer  being  incapacitated  from  following 
his  employment  by  injuries  caused  by  the  negligence  of  his  ship,  is  entitled 
to  such  an  amount  in  damages  as  will  provide  him  an  income  for  the  rest 
of  his  life,  under  the  accepted  rules  of  expectation  of  life,  which  shall  ap- 
proximately make  up  his  loss  of  income  caused  by  such  incapacity. 

In  Admiralty:     Libel  in  rem  for  damages  for  personal  in- 
juries. 
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E,  A,  Douthitt  and  E.  C.  Peters^  Proctors  for  Libelant. 
Smith  &  Lewis,  Proctors  for  Libellees. 

Dole,  J.  The  libelant,  the  first  officer  of  the  American 
barkentine  Fullerton,  brings  his  libel  in  renw  against  the  said 
FuUerton  and  claimants,  for  damages  for  injuries  received  by 
him  on  a  voyage  of  the  said  Fullerton  from  the  port  of  San 
Francisco,  State  of  California,  to  the  port  of  Kihei,  Territory 
of  Hawaii,  she  being  under  tow  by  steamers  during  such  voy- 
age. Two  grounds  of  damages  are  alleged :  First,  that  during 
such  towing  operations  the  towline,  the  same  being  a  chain 
cable,  started  to  slip  over  the  windlass  of  the  Fullerton,  and 
while  libelant  was  attempting  to  prevent  such  slipping  by  lash- 
ing the  line  to  the  towing  bitt  he  was  injured  by  the  slipping 
of  the  line,  "which  injury  was  due  to  the  negligence  of  the 
owners  of  the  Fullerton  in  furnishing  a  windlass  which  with 
its  appliances  was  unsafe  to  those  using  it.  Second:  at  the 
time  of  such  accident  the  Fullerton  was  about  500  miles  from 
Port  Harford  and  about  1,500  miles  from  the  port  of  Kihei, 
and  the  master  of  the  Fullerton,  in  violation  of  his  duty  to 
libelant,  proceeded  on  his  voyage  instead  of  returning  to  Port 
Harford  for  medical  assistance  for  libelant,  whereby  and  be- 
cause of  the  long  time  required  for  reaching  said  Kihei,  libel- 
ant's right  arm  had  to  be  amputated  after  arriving  at  Kihei,  in 
order  to  save  his  life.  For  the  said  negligence  and  violation  of 
duty  to  libelant,  whereby  he  was  caused  extreme  and  long-con- 
tinued suffering  and  the  loss  of  his  arm,  and  the  incapacity  re^ 
suiting  therefrom,  to  perform  the  duties  of  his  employment  as 
a  mariner  and  ship's  officer,  he  claims  damages  in  the  amount 
of  fifty  thousand  dollars. 

The  libellees,  in  their  answer,  deny  the  negligence  charged, 
and  allege  that  before  the  departure  of  the  Fullerton  from  San 
Francisco,  whence  she  proceeded  to  Port  Harford  for  her  tow, 
the  libelant  had  accurate  knowledge  of  the  said  windlass  and 
Its  appliances,  and  its  functions  and  the  operation  of  the  same, 
and  of  any  defect  therein,  if  defect  there  was,  and  of  the  lia- 
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bilitiea  arising  therefrom  in  the  case  of  the  towing  of  the  Ful- 
lerton  by  means  thereof,  and  therefore  assumed  all  the  risks, 
if  any,  that  might  arise  therefrom ;  and  further  allege  that 
libelant  was  injured  solely  through  his  own  carelessness  in  at- 
tempting to  lash  the  towing  lino  in  heavy  weather,  and  in  a 
reckless  manner,  without  signalling  the  towing  vessel  Lansing 
first  to  slow  down. 

As  to  the  charge  of  the  libel  of  violation  of  duty  to  the  libel- 
ant, the  answer  alleges  in  substance  that  if  the  Fullerton  had 
put  about  and  returned  to  Port  Harford  she  would  have  been 
compelled  to  cast  off  her  towline  from  the  Lansing  and  pro- 
ceed under  her  sails  alone;  that  the  winds  were  uncertain  and 
variable,  and  the  master  believed  that  they  would  in  all  prob- 
ability reach  the  port  of  Kihei  with  the  aid  of  their  tow  in 
less  time  than  it  would  take  to  reach  Port  Harford  under  sail. 

The  first  basis  of  damages  raises  two  questions  of  fact  and 
of  law :  First,  was  the  ship,  through  its  owners  and  representa- 
tives, guilty  of  negligence  in  furnishing  unsafe  appliances  with 
which  to  manage  the  ship,  thereby  rendering  it  liable  for  in- 
juries received  by  reason  of  such  unsafe  appliances  ?  Secondly, 
if  that  is  the  case,  is  the  ship  relieved  from  liability  because  of 
the  assumption  of  the  risk  by  libelant,  or  by  his  negligence  in 
exposing  himself  to  the  danger  ? 

The  following  facts  are  established:  The  libelant  shipped 
on  the  Fullerton  December  18th,  190G,  at  San  Francisco,  as 
first  oflBcer,  for  a  voyage  to  Kihei  and  thence  to  Port  Harford, 
in  the  State  of  California,  with  pay  of  $90.00  a  month  and 
board  and  lodging,  and  Tiad  for  some  time  previously  been  re- 
ceiving $100.00  a  month  and  board  and  lodging  worth  $50.00 
a  month.  He  held  a  license  as  chief  officer  for  sailing  vessels 
over  700  tons  and  steam  vessels  of  any  tonnage.  On  December 
19th  the  Fullerton  was  towed  to  sea  and  on  to  the  ofling  of 
Port  Harford,  where  she  was  transferred  December  21st  to 
the  tow  of  the  steamship  Lansing,  and  proceeded  under  such 
tow  for  said  port  of  Kihei.  The  towline  was  made  up  of  a 
cable  from  the  Lansing,  shackled  to  the  port  anchor  chain  of 
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the  Fiillerton,  paid  out  to  a  length  of  twenty  fathoms  and  lash- 
ed to  the  towing  bitt  of  the  Fullerton  and  then  passed  over  the 
wildcat  of  the  windlass  into  the  chain  locker.  A  wildcat,  or 
gipsy  as  it  is  sometimes  called,  is  a  part  of  the  windlass  on 
some  vessels.  It  contains  open  compartments  or  divisions  in 
its  periphery  which  should  correspond  Avith  the  size  of  the  links 
of  the  chain  used  with  it,  so  that  a  link  will  lie  in  a  compart- 
ment, the  next  link  connecting  with  the  third  link  in  the  next 
compartment,  and  so  on,  whereby  the  chain  is  held  by  the  shoul- 
ders of  every  other  link  fitting  into  its  respective  compartment 
of  the  wildcat  as  it  revolves,  carrying  the  chain  with  it,  or  is 
held  fast  when  the  wildcat  is  motionless  and  held  by  its  brake. 
The  links  of  the  chain  used  with  the  port  wildcat  were  too 
long  to  tit  into  its  compartments,  and  were  therefore  in  danger 
of  slipping  over  the  wildcat  when  carrying  a  strain,  in  conse- 
quence whereof  the  use  of  such  chain  in  connection  with  the 
said  wildcat  was  dangerous  to  those  attending  to  it.  Such 
chain  and  wildcat  were  placed  on  board  the  Fullerton  just  pre- 
vious to  the  said  voyage,  with  the  full  knowledge  of  the  master 
and  other  agents  of  the  Fullerton  of  such  misfit.  The  towing 
chain  was,  during  the  said  towing  operations,  lashed  to  a  tow- 
ing bitt,  an  upright  timber  three  to  three  and  one-half  feet 
square,  rising  out  of  the  deck  forward  of  the  windlass.  Such 
lashing  previous  to  the  accident  was  made  with  an  old  rope,  by 
the  order  of  the  master,  against  the  remonstrance  of  the  libelant. 
After  dark  in  the  evening  of  December  24th,  with  the  ship 
pitching  into  a  choppy  sea,  the  towing  chain  started  to  slip 
over  the  wildcat,  breaking  such  lashing,  and  libelant,  with  the 
assistance  of  some  of  the  crew,  attempted  to  lash  it  more  firmly 
to  the  said  towing  bitt  to  stop  and  prevent  such  slipping,  and, 
while  so  engaged,  the  chain  slipped  suddenly  over  the  wildcat 
and  violently  struck  libelant,  throwing  him  down  and  pinion- 
ing and  crushing  his  right  arm  against  the  towing  bitt,  break- 
ing some  of  the  bones  and  bruising  and  tearing  the  muscles  and 
ligaments.  At  the  time  of  this  accident  the  Fullerton  was  to- 
ward 600  miles  away  from  Port  Harford  and  about  1500  miles 
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from  Kihei.  Libelant  requested  the  master  to  return  to  Port 
Harford  for  medical  assistance,  but  the  master  decided  to  con- 
tinue the  voyage  to  Kihei.  After  landing  at  Kihei  libelant's 
arm  was  amputated  near  the  shoulder. 

As  to  the  first  question,  counsel  for  libellees  has  contended 
that  because  a  proper  chain  for  use  on  board  the  FuUerton,  in 
connection  with  her  wildcat,  could  not  be  obtained  in  San  Fran- 
cisco or  Oakland,  and  could  not  be  obtained  from  the 
East  for  two  months,  they  had  done  all  that  prudence  and 
the  exigencies  of  the  situation  required;  in  other  words,  in 
order  to  save  the  FuUerton  from  loss  by  delay,  the  ship  was 
deliberately  sent  to  sea  with  appliances  which  were  admittedly 
unsafe  for  the  use  of  the  crew,  and  her  agents  were  justified  in 
so  doing.  The  mere  statement  of  the  proposition  refutes  the 
contention.  If  the  ship  could  not  make  proper  preparations 
for  sea,  and  chose  to  go  to  sea  without  them,  it  was  a  deliberate 
assumption  by  her  of  all  risks  and  all  damages  which  might 
result  from  such  want  of  preparation,  which  would  include  all 
damages  that  the  crew  might  suffer  in  the  way  of  injury- 
through  such  want  of  preparation.  The  only  way  out  of  it 
would  have  been  to  have  acquainted  the  crew  before  departure 
with  the  defect  and  its  danger,  and  to  have  given  them  an  op- 
portunity to  decline  to  make  the  voyage  or  to  make  it  with 
their  eyes  open  to  the  danger,  and  accepting  the  risk. 

The  question  of  the  assumption  of  risk  by  the  libelant  is, 
perhaps,  the  most  important  one  in  the  case,  and  a  great  deal  of 
testimony  has  been  placed  on  record  in  regard  to  this.  The 
defendant  endeavored  to  show  that  libelant  knew,  before  the 
ship  sailed,  that  the  chain  which  was  procured  for  the  port 
wildcat  did  not  fit  it.  It  is  shown  that  libelant,  as  first  officer, 
had  charge  on  the  18th  and  19  th  of  December  of  the  work  of 
getting  to  sea,  including  the  task  of  shipping  both  the  starboard 
and  port  anchor  chains,  assisting  in  shipping  a  new  port  wild- 
cat, and  other  matters;  that  the  starboard  chain  came  aboard 
early  in  the  afternoon  of  the  19th;  the  port  chain,  which  was 
a  shorter  one,  came  late  and  was  shipped  after  dark;  that  the 
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chains  were  transferred  to  the  chain  locker  by  means  of  the 
wildcats, — as  I  understand  it  the  wildcats  were  revolved, 
thereby  letting  the  chains  pass  over  them  into  the  lockers  be- 
low them.  It  is  contended  that  from  these  circumstances  libel- 
ant must  have  known  that  the  port  chain  did  not  fit  the  wildcat. 
As  a  matter  of  fact  neither  chain  fitted  either  wildcat,  and  it 
is  asserted  that  he  knew  that  the  starboard  chain  did  not  fit 
the  starboard  wildcat,  and  was  so  put  on  his  inquiry.  I  do 
not  find  this  to  be  proved.  Mr.  Evers,  a  consulting  engineer 
who  was  in  the  employ  of  the  company  managing  the  Fuller- 
ton,  delivered  the  chains  on  the  wharf,  and  he  says  that  during 
the  afternoon  of  the  19th  libelant  admitted  to  him  that  the 
chains  did  not  fit  the  wildcats,  but  that  they  would  do.  This 
the  libelant  denies.  He  says  he  was  Ijusy  here  and  there  at- 
tending to  various  matters,  and  was  not  especially  in  touch 
with  the  wildcat,  and  did  not  notice  that  the  chains  did  not  fit ; 
the  port  chain  was  put  on  in  the  dark  and  he  knew  nothing 
about  the  misfit  until  the  next  day  when  they  were  out  at  sea, 
at  which  time  he  noticed  it  and  called  the  captain's  attention 
to  it,  and  the  captain  said  to  him  "Tell  me  something  that  I 
don't  know."  The  libelant  was  not  called  upon  to  inspect  every- 
thing to  see  that  it  was  safe;  it  was  his  right  to  take  it  for 
granted  that  the  owners  and  their  agents  had  done  their  duty 
in  this  respect.  Hough  v.  Railway  Co,,  100  U.  S.  219 ;  Smith 
V.  Erie  B.  R.  Co.,  67  N.  J.  L.  636,  59  L.  R.  A.  306 ;  Chicago 
R.  R.  Co.  V.  nines,  132  111.  161,  22  Am.  St.  R.  515 ;  Loius- 
vilk  £  N.  R.  Co.  V.  Baker,  17  S.  452,  453. 

The  defense  put  on  several  of  the  crew,  one  of  whom  said 
he  saw  the  starboard  chain  slip  over  the  wildcat  while  getting 
it  aboard  in  San  Francisco,  and  noticed  that  it  was  too  large. 
The  fact  that  this  witness  noticed  that  the  chain  was  too  big 
does  not  prove  that  libelant  noticed  it,  or  ought  to  have  noticed 
it  A  chain  too  large  for  a  wildcat  might  move  with  it  with- 
out slipping,  where  it  was  merely  taken  in  without  any  weight 
attached  to  it,  and  it  may  have  moved  without  any  such  slip, 
except  at  the  time  referred  to  by  this  witness.     The  statement 
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of  libelant  that  he  spoke  to  the  captain  the  next  day,  and  called 
his  attention  to  it,  is  not  denied  by  the  captain;  the  further 
statement  that  libelant,  when  he  noticed  that  the  chain  did  not 
fit  the  wildcat,  measured  the  links,  is,  if  true,  inconsistent  w^ith 
the  theory  that  he  knew  all  about  the  misfit  character  of  the 
chain  the  day  before.  The  fact  of  his  speaking  to  the  captain, 
and  of  his  measuring  the  links  after  that  date,  would  imply 
surprise  and  some  anxiety.  There  is  nothing  in  libelant's  testi- 
mony that  supports  the  theory  that  he  noticed  the  misfit  of  the 
chain  with  the  wildcat  the  dav  the  Fullerton  sailed,  and  as  to 
Evers'  testimony  that  he  admitted  it,  we  have  libelant's  testi- 
mony denying  that  statement.  On  this  point  the  burden  of 
proof  is  on  the  libellees.  Hough  v.  Railway  Co.,  supra,  225,  226. 
I  do  not  find  that  libelant  knew  of  the  mistfit  of  the  chain  with 
the  wildcat  before  going  to  sea. 

Counsel  for  libellee  contends  that  after  libelant  discovered 
the  condition  of  things  on  the  20th,  while  out  at  sea,  as  he 
says  he  did,  he  still  had  the  opportunity  of  leaving  the  employ- 
ment of  the  ship,  and  therefore,  by  going  on  with  the  ship,  as- 
sumed the  risk  involved  in  using  the  faulty  windlass.  When 
libelant  was  employed  by  the  master  on  the  18th  of  December, 
no  shipping  articles  were  signed,  and  he  says  that  he  inquired 
of  the  captain  about  shipping  articles  and  the  captain  put  him 
off,  telling  him  that  he  could  sign  later.  Counsel  for  the 
libellees  takes  advantage  of  this  circumstance,  in  which  the 
libelant  was  working  under  an  oral  agreement,  to  urge  the  con- 
tention that  he  might  have  gone  ashore  at  Port  Harford,  and 
that  by  his  not  doing  so  he  assumed  the  risk  of  using  the  faulty 
wildcat  and  chain  during  the  voyage.  The  circumstances  were 
these:  the  Lansing  met  the  Fullerton  with  her  tug  from  five 
to  eight  miles  out  from  Port  Harford,  and  took  her  in  tow.  The 
tug  which  brought  her  from  San  Francisco  had  her  own  tow- 
line  to  take  up,  and  started  away  at  speed  in  order  to  keep  it 
from  her  own  propeller.  It  does  not  appear  that  there  was  any 
very  convenient  or  practicable  opportunity  for  libelant  to  have 
taken  advantage  of  the  departure  of  this  tug  to  leave  the  Ful- 
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lerton.  I  do  not  see  how  it  was  possible  for  him  to  have  done 
so,  except  through  the  cooperation  and  consent  of  the  master. 
The  libelant  appeared  to  have  regarded  himself  as  having 
shipped  for  the  voyage,  probably  expecting  to  sign  the  articles 
at  some  time.  In  his  testimonv  he  states  that  it  did  not  occur 
to  him  that  he  might  go  ashore.  It  evidently  appeared  to  him 
something  like  deserting  a  ship.  lie  said  he  w^as  the  only  man 
besides  the  captain  who  understood  navigation.  At  sea  condi- 
tions of  service  differ  from  those  on  land,  where  an  employe 
may  withdraw  from  his  employment  if  ho  finds  that  it  involves 
a  danger  that  he  was  ignorant  of  when  he  was  engaged.  A 
sailor  at  sea  cannot  do  this ;  he  must  serve  out  the  voyage  to  the 
next  port  and  obey  orders.  In  performing  his  duties  under 
such  circumstances  he  cannot  be  held  to  have  voluntarilv  as- 
sumed  dangers  which  he  was  ignorant  of  at  the  inception  of  the 
voyage  or  that  were  outside  of  the  ordinary  risks  of  his  em- 
ployment. The  fact  of  a  tug's  returning  to  the  shore  under  the 
circumstances  off  Port  Harford,  with  the  other  fact  that  libel- 
ant had  not  signed  shipping  articles,  does  not,  in  my  opinion, 
take  his  case  out  of  this  rule.  Furthermore,  if  the  libelant 
failed  to  appreciate  the  danger  attending  the  use  of  the  winch, 
the  contention  falls  to  the  ground,  whatever  the  circumstances. 

"  It  is  objected  by  the  learned  counsel  of  respondent  that  the 
facts  stated  show  that  the  service  necessarily  required,  by  the 
employment  was  dangerous,  and  that  the  plaintiff,  by  entering 
upon  it,  took  the  risks  and  hazards  upon  himself,  and  that  he 
was  not  bound  to  obey  orders  requiring  such  service,  and  might 
have  declined  the  service  and  abandoned  the  employment,  and 
was  negligent  in  not  so  doing." 

"  Wo  think  that  the  peculiar  character  of  the  employment, 
and  the  relations  existing  between  the  master  and  the  com- 
mon seaman  of  a  merchant  vessel  outside  of  port,  remove  this 
case  from  these  objections  and  the  authorities  cited  to  sustain 
them;  and  that  although  they  might  be  correct  legal  proposi- 
tions in  respect  to  other  kinds  of  employment,  they  have  scarce- 
ly any  application  here.      *      *      *      Smith  v,  C.  M.  &  St. 
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Paul  B'y.  Co.,  42  Wis.  525 ;  Wedgwoods  v.  C.  &  N.  W.  R'y. 
Co.,  44  id.  44,  and  many  other  cases  in  this  court"  Thomp- 
son V.  Hermann,  32  Am.  Eep.  784,  785,  786. 

Counsel  for  the  libellees  contends  also  that  the  ship  is  re- 
lieved of  liability  for  the  injury  through  the  negligence  of 
libelant  by  which  he  carelessly  and  recklessly  exposed  himself 
to  danger  and  brought  the  injury  upon  himself. 

General  statements  of  a  rule  of  law  are  sometimes  mislead- 
ing, by  being  vague  and  indefinite.  The  proper  statement  of 
the  rule  is,  that  one  who  knows  of  the  defect  and  understands 
the  danger  created  by  it,  is  precluded  from  recovery  when  in- 
jured in  consequence  of  such  defect,  when  he  has  voluntarily 
exposed  himself  to  the  danger  created  by  it.  Fitzgerald  v. 
Conn.  B.  P.  Co.,  155  Mass.  155;  N.  W,  S.  S.  Co.  v.  Griggs, 
146  Fed.  Rep.  472,  475 ;  Anderson  v.  Clark,  29  N.  E.  589,  590. 

"  There  may  be  a  perception  of  danger  without  knowledge 
of  the  risks."  Crawford  v.  Am.  8.  &  W.  Co.,  123  Fed.  Rep.  275, 
279,  280 ;  Clark  v.  Holmes,  7  H.  &  N.  937.  Libelant  had  been 
told  by  some  of  the  crew  of  the  FuUerton  of  the  loss  of  the 
port  anchor  chain  of  the  FuUerton  on  the  previous  voyage,  by 
its  slipping  over  the  wildcat,  by  which  the  wildcat  was  carried 
away  and  the  chain  ran  out,  carrying  the  starboard  chain  to 
which  it  was  shackled,  with  it.  It  was  this,  rather  than  the 
danger  of  injury  in  the  way  it  actually  happened  to  him,  that 
was  in  his  mind,  so  far  as  the  evidence  goes.  He  had  never 
before  had  to  do  with  a  wildcat  when  its  chain  was  too  large  for 
it.  On  the  evening  of  the  24th  of  December,  when  he  was  in- 
formed that  the  chain  was  slipping  over  the  wildcat,  he  feared 
that  it  might  carry  things  away  and  not  only  damage  the  ship 
but  put  her  in  serious  danger;  to  him  it  was  an  emergency 
calling  for  prompt  action.  As  to  signalling  the  Lansing  to 
slow  down,  he  says  he  had  no  authority  to  signal,  and  could  not 
use  the  signal  without  the  captain's  permission,  and  that  val- 
uable time  would  have  been  lost  in  preparing  to  signal.  The 
negligence  of  the  agents  of  the  ship  had  brought  about  this 
dilemma.     "  In  the  presence  of  great  and  unforeseen  danger 
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no  man  is  expected  to  act  with  deliberation."  Kekauoha  v. 
Robert  LewerSj  1  U.  S.  Dist.  Ct.  Haw.  75,  85.  "An  engineer 
who  remains  at  his  post  and  faces  danger  is  not  to  be  deemed 
negligent  *  *  *.  If  he  believes  his  duty  requires  him 
to  do  what  he  can  to  save  those  under  his  charge,  and  he  braves 
death  in  the  discharge  of  that  duty,  the  law  has  for  him  no  cen- 
sure, but  has,  on  the  contrary,  high  commendation  and  respect." 
Penn.  Co.  v.  Roney,  46  Am.  R.  173,  174,  175 ;  Cottrill  v.  Chi- 
cago, 37  Wis.  634,  32  Am.  E.  796.  These  cases  are  not  exactly 
analogous  to  the  case  before  the  court,  but  they  are  sufficiently 
80  to  support  the  application  of  the  principle  involved  in  them. 
There  is  no  convincing  evidence  that  there  was  negligence  on 
the  part  of  the  libelant  in  the  operation  of  making  the  lashing 
referred  to.  The  proximate  cause  of  the  accident  was  the  neg- 
ligence of  the  ship,  and  the  action  of  libelant  by  which  he  ex- 
posed himself  to  danger  was  not  unreasonable  and  may  be  re- 
garded as  meritorious.  The  further  point  is  raised  in  the  ar- 
gument, that  the  master  was  negligent  in  using  the  winch  and 
misfitting  c&ain  to  meet  the  strain  of  the  tow.  The  point  is 
well  taken.  The  master,  knowing  that  the  chain  did  not  fit 
the  windlass,  should  have  adopted  some  other  method  of  f asten- 
bg  the  towline, — ^by  the  towing  bitt,  for  instance,  which  was 
apparently  made  for  this  very  purpose. 

The  second  basis  of  damage  claimed  is  the  refusal  of  the 
master  of  the  FuUerton  to  turn  back  for  Port  Harford  after 
the  accident,  for  medical  assistance.  I  find  no  basis  for  an 
argument  in  the  contention  of  counsel  for  libelant  that  the  Ful- 
lerton  and  the  towing  steamer,  the  Lansing,  being  engaged  in 
a  joint  enterprise  and  connected  by  a  towline  should  be  consid- 
ered as  a  single  vessel,  as  in  the  case  of  a  collision,  and  that 
therefore  the  Lansing  was  under  an  obligation  to  have  returned 
with  the  Fullerton  to  Port  Harford.  Neither  the  pleadings 
nor  the  evidence  raise  or  support  such  a  proposition.  The  ship 
was  at  about  one-third  of  the  distance  from  Port  Harford  to 
Kihei.  The  weight  of  the  evidence  is  that  the  winds  were 
favorable  for  a  quick  passage  back  to  Port  Harford,  and  were 
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likclv  to  continue  so,  but  are  uncertain  and  variable  at  that 
time  of  the  vear.  It  is  also  in  evidence  that  there  is  liable  at 
all  times  of  the  year  to  be  thick  fogs  along  the  Pacific  coast, 
sometimes  extending  several  hundred  miles  out  to  sea.  These 
fogs  are  most  prevalent  in  the  summer  and  fall,  but  are  some- 
times met  with  in  the  winter  months.  There  was  a  fair  chance 
of  reaching  Port  Harford  in  from  three  to  five  days,  though  it 
might  have  taken  much  longer.  It  was  fairly  certain  that  the 
continuance  of  the  voyage  to  Kihei  would  take  ten  days  at  least, 
and  there  were  chances  of  stormy  weather  which  might  compel 
the  two  vessels  to  separate  and  finish  their  respective  voyages 
alone,  in  which  case,  with  the  unfavorable  winds  which  are 
likely  at  that  time  of  the  year,  the  completion  of  the  voyage 
of  the  Fullerton  would  be  considerably  delayed.  The  cargoes 
of  both  vessels  were  oil,  which  would  not  suffer  from  delay.  The 
injury  to  libelant  was  of  a  most  serious  nature,  requiring  im- 
mediate surgical  attention,  and  this  the  master  may  be  pre- 
sumed to  have  known.  The  Iroquois,  118  Fed.  Rep.  1003, 
1005. 

It  does  not  appear  that  the  master  took  the  injury  to  libelant 
very  seriously;  on  the  contrary,  he  treated  it  rather  nonchal- 
antly. He  does  nor  appear  to  have  given  the  subject  much  de- 
liberation, although  he  says  he  thought  the  whole  matter  over 
and  came  to  the  conclusion  to  continue  the  voyage.  Upon 
libelant's  urgent  request  to  return  for  fear  of  serious  conse- 
quences to  his  arm  if  the  voyage  was  continued,  the  master 
answered  according  to  libelant's  testimony,  ^*that  will  be  all 
right,  you  know  I  can't  turn  around,  it  would  cost  me  too  much 
money,  sec  how  much  it  will  cost  to  turn  around,  and  the  steamer 
will  not  go  with  me  anyway."  He  made  no  attempt  to  procure 
the  assistance  of  the  Lansing  in  the  matter,  either  to  return 
with  the  Fullerton  or  to  convey  libelant  to  Port  Harford,  leav- 
ing the  Fullerton  to  finish  her  voyage  alone. 

"  I  cannot  agree  to  the  proposition  that  sacrifice  of  time  and 
risk  to  cargo  are  matters  which  can  properly  be  permitted  to 
outweigh  the  duty  of  procuring  surgical  aid  for  a  seaman  dis- 
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abled  in  the  service  of  a  vessel,  when  such  assistance  is  neces- 
sary, and  cannot  be  obtained  otherwise  than  by  putting  into 
port.  The  obligation  of  the  ship  is  discharged  only  when  the 
master  has  used  reasonable  care  in  providing  for  the  comfort 
and  care  of  the  seaman.  Whether  he  is  required  to  deviate 
from  his  course,  and  touch  at  some  port  at  which  the  seaman 
can  receive  better  attention  than  can  be  given  him  upon  the 
vessel,  will  depend  upon  the  circumstances  of  the  particular 
case,  such,  for  instance,  as  the  nature  of  the  seaman's  sickness 
or  injury,  and  the  probability  of  being  able  to  reach  a  port  in 
time  for  his  relief;  but  it  would  seem  clear  that  if  one  of  the 
crew  were  so  ill  or  severely  injured  that  any  one  of  ordinary 
judgment,  seeing  him,  would  know  that  his  life  or  limb  was  in 
serious  danger,  and  that  he  ought  to  have  medical  or  surgical 
aid  at  the  earliest  possible  moment,  then  it  would  be  the  im- 
perative duty  of  the  master  to  take  the  necessary  steps  to  pro- 
cure such  aid,  if  within  his  power.''  The  Iroquois,  113  Fed. 
Rep.  964,  967. 

"  The  appellee  had  been  disabled  while  in  the  service  of  the 
ship,  and  without  any  fault  on  his  own  part.  By  the  maritime 
law  he  was  entitled  to  be  healed  at  the  expense  of  the  ship. 
Reed  v,  Canfield,  1  Sumn.  195,  Fed.  Cas.  No.  11,641 ;  Harden 
V,  Gordon,  2  Mason  54,  Fed.  Cas.  No.  6,047.  This  obligation 
was  imposed  upon  the  ship  in  consideration  of  the  appellee's 
services,  and  his  undertaking  to  engage  in  possibly  perilous 
voyages,  and  encounter  hazards,  if  necessary,  in  the  protection 
of  the  ship  and  cargo."  The  Iroquois,  118  Fed.  Eep.  1003, 
1005 :  194  U.  S.  240. 

Insurance  on  the  vessel  and  cargo  is  not  invalidated  by  a 
proper  departure  from  the  insured  voyage.  The  Iroquois, 
118  Fed.  Rep.  1003,  1005. 

Although  the  time  which  would  have  been  required  for  the 
return  was  uncertain,  I  find  from  the  evidence  that  the  pros- 
pects of  obtaining  speedy  medical  assistance  were  decidedly 
more  favorable  in  case  of  a  return  to  Port  Harford  than  by  a 
continuance  of  the  voyage  to  Kihei,  and  that  the  seriousness  of 
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the  libelant's    condition    required    the    adoption  of  the  most 
promising  plan. 

I  find  the  ship  liable  to  the  libelant  in  damages  for  the  in- 
juries received  by  him  through  the  negligence  of  its  agents  in 
furnishing  for  the  ship's  use  a  windlass  and  chain  which  did 
not  fit  each  other,  for  injuries  received  through  the  negligence 
of  the  master  in  using  such  windlass  and  chain  together  for 
holding  the  said  towline,  and  for  the  master's  neglect  of  his 
duty  to  the  libelant  in  neglecting  and  refusing  to  return  to 
Port  Harford  for  medical  and  surgical  assistance.  As  to  the 
amount  of  damages,  I  consider  that  the  libelant's  earning 
capacity  may  be  reasonably  estimated  to  be  not  over  one-third 
of  what  it  waa  before  the  injury.  He  is  incapacitated  from 
performing  work  as  a  seaman,  but  may  still  earn  something  on 
land.  He  had  been  earning  in  wages  and  perquisites  one  hun- 
dred and  fifty  dollars  a  month,  and  was  earning  on  the  Fuller- 
ton  in  wages  and  perquisites  one  hundred  and  forty  dollars  a 
month,  with  the  chance  of  making  it  up  to  one  hundred  and 
fifty  dollars.  He  was  forty  years  old  on  the  first  of  last  Feb- 
ruary, and  his  expectation  of  life  at  the  time  of  his  accident 
was  28.18  years,  with  a  discount  for  the  sea  service  on  a  sail- 
ing  vessel  corresponding  to  five  years,  which  is  represented,  in 
the  practice  of  the  life  insurance  companies  by  a  correspond- 
ingly higher  premium.  According  to  these  somewhat  arbi- 
trary rules,  which,  however,  appear  to  be  the  best  we  have,  the 
libelant  is  entitled  to  an  amount  which  at  a  reasonable  rate  of 
interest  compounded  annually  will  furnish  him  with  twelve 
hundred  dollars  per  annum  for  the  rest  of  his  life,  dating  from 
December  24th,  1906,  the  time  of  the  accident,  which  is  here 
estimated  at  23.18  years.  I  have  taken  six  per  cent  as  approx- 
imating to  a  consers^ativc  and  average  rate  of  interest  in  this 
country,  as  the  basis  of  the  estimate  of  this  amount,  and  find 
the  result  to  be  fourteen  thousand  eight  hundred  and  sixteen 
dollars  and  ninety-five  cents  ($14,816.95).  The  libelant  is 
also  entitled  to  damages  on  account  of  his  intense  and  long-con- 
tinued sufferings  of  mind  and  body  brought  upon  him  through 
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the  negligence  of  the  representatives  of  the  ship.  I  find  for 
the  libelant  in  the  sum  of  seventeen  thousand  and  five  hundred 
dollars  ($17,600.00)  in  the  abrogate,  and  costs. 

Affirmed  on  appeal:     See  The  Fullerton,  167  Fed.  Rep.  1. 


THE  UXITED  STATES  OF  AMERICA  vs.  GEORGE 

KEKAUOHA. 

N'ovember  11,  1907. 

Evidence — Witness — Privilege:  A  wituefls  must  tell  what  he  knows, 
except  as  to  privileged  communications,  which  include  those  made  between 
attorney  and  client,  husband  and  wife,  physician  and  patient,  clergyman  and 
penitent  and  some  others  including  such  privileged  communications  made  in 
seeessary  presence  of  others,  such  as  stenographers  or  interpreters,  and 
which  thereby  become  privileged  as  to  them. 

Same:  Confessions  made  to  a  clergyman  are  not  privileged  as  to  other 
officials  of  the  church  of  such  clergyman,  who  may  be  present  for  disciplinary 
purposes. 

Criminal  Law:     Objection  to  testimony. 

Antonio  Peny  and  W.  T.  Rawlins,  for  the  objection. 
/.  /.  Dunne,  Ass't.  IT.  S.  District  Attorney,  opposed. 

Dole,  J.  In  the  course  of  the  examination  of  witnesses  for 
the  prosecution  a  witness  was  produced  who  was  a  member  of 
the  Mormon  Church  at  Laie  who  had  been  present  at  a  church 
meeting  when  defendant  was  investigated,  and  it  was  proposed 
to  ask  him  as  to  some  admission  or  confession  made  by  him  on 
that  occasion.  Preliminary  to  the  asking  of  this  question  wit- 
ness was  examined  as  to  his  status  as  an  officer  of  the  church, 
at  such  meeting.  The  defendant's  counsel  was  allowed  to  cross 
examine  on  this  matter,  and  asked  the  following  question: — 
"  Q.  And  under  the  beliefs  of  your  church,  what  was  said  at 
that  meeting  is  regarded  as  sacred,  is  it  not,  and  should  not  be 
repeated?"  to  which  counsel  for  the  prosecution  objected  on 
the  ground  that  it  made  no  difference  whether  what  was  said 
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was  sacred  or  confidential,  as  to  the  duty  of  the  witness  to 
testify  to  it,  on  the  ground  that  he  was  not  a  clergyman. 

The  general  rule  is  that  a  witness  must  tell  what  he  knows. 
The  exceptions  to  this  rule  allowed  by  the  Hawaiian  statutes 
include  confessions  made  to  clergymen  in  their  professional 
character,  according  to  the  usages  of  the  church  to  which  they 
belong.  The  solution,  therefore,  of  this  matter  is  to  be  found 
in  the  answer  to  the  question  whether  the  witness  held  the  posi- 
tion of  a  clergyman  in  the  Mormon  Church.  His  testimony 
was  that  there  were  four  elders,  or  leaders,  and  eight  or  nine 
teachers,  of  which  he  was  one.  So  far  as  the  evidence  goes  it 
appears  that  the  teachers  have  no  authority  to  absolve  or  to  ex- 
communicate. Their  status  was,  to  some  extent,  in  the  nature 
of  policemen  to  look  after  the  interests  of  the  community  and 
report  at  the  meetings  of  elders  and  teachers.  He  stated  that 
an  elder,  or  leader,  receives  his  authority  from  the  heads  of 
the  church  at  Utah,  but  that  the  teachers  receive  theirs  from 
the  elders  or  leaders  here. 

The  evidence  is  scant  as  to  the  duties  and  powers  of  teachers 
in  a  church  meeting,  but  it  is  clear  that  they  have  no  controlling 
vote,  if  any  vote  at  all.  Apparently  they  are  assistants  in  such 
investigation;  they  may  be  prosecutors  or  they  may  be  wit- 
nesses; it  is  possible  they  may  exercise  some  advisory  func- 
tions. Xothing  has  appeared  to  show  that  it  is  necessary  that 
they  should  be  recipients,  together  with  the  elders,  of  the  con- 
fessions of  penitents.  It  is  recognized  that  in  a  case  of  privi- 
leged communication  between  attorney  and  client  a  third  party, 
who  may  be  necessarily  present  as  an  interpreter  or  stenographer 
of  the  attorney,  may  be  privileged,  and  an  interpreter,  in  the  case 
of  a  church  meeting  and  confession,  would,  under  such  rule,  be 
privileged,  but  no  such  relation  exists  in  regard  to  this  witness, 
so  far  as  the  court  is  informed.  The  court,  in  Owens,  Sheriff, 
V,  Frank,  7  Wyoming  463,  said,  in  referring  to  confidential 
commimications  between  Masons,  "However  binding  an  obli- 
gation may  be,  as  between  members  of  the  same  society,  secret 
or  otherwise,  not  to  divulge  to  others  that  which  may  be  con- 
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fidcntially  communicated  to  them,  such  an  obligation  must  be 
understood  to  be  subject  to  the  laws  of  the  country,  and  doubt- 
less the  societies  themselves  recognize  that  such  a  limitation 
attaches  to  the  obligation ;  and  therefore  it  cannot  be  said  that 
the  obligation  is  violated  when  the  disclosure  is  compelled  in  a 
court  of  justice  in  the  course  of  the  administration  of  the 
laws."  Although  a  confession  of  a  penitent  to  his  clergyman  is 
made  privileged  by  the  statute,  which  privilege  may  be  re- 
garded as  desirable  in  the  public  interests,  yet  the  extension  of 
such  privilege  to  those  present  at  a  meeting  for  disciplinary 
purposes,  made  up  of  a  miscellaneous  assembly  of  higher  and 
lower  officials  of  a  church,  may  well  be  viewed  with  alarm  as 
tending  to  transform  a  conservative  and  reasonable  practice  to 
one  containing  elements  of  interference  with  the  administra- 
tion of  the  laws  in  the  nature  of  unnecessary  obstacles  thereto. 

No  private  or  social  or  religious  obligations  can  dispense 
with  that  universal  one  which  lies  on  every  member  of  so- 
ciety to  divulge  all  information  in  regard  to  crimes  against 
the  public  interests,  except  as  provided  by  law,  in  the  recog- 
nition of  certain  communications  which  are  privileged,  because 
of  the  sentiment  that  to  compel  testimony  under  the  circum- 
sances  would  be  of  more  prejudice  than  value  to  the  public. 
These  privileged  communications  include  those  made  between 
attorney  and  client,  husband  and  wife,  physician  and  patient, 
clergyman  and  penitent  and  some  others.  These  exceptions  are 
statutory,  and  it  is  not  within  the  power  of  a  court,  where  such 
statutory  exceptions  are  made,  to  add  to  them,  although  in 
England,  where  there  is  no  statutory  exception  to  the  general 
rule,  a  sentiment  has  grown  up,  supported  by  precedents,  in 
favor  of  privilege  as  to  some  of  these  communications. 

It  is  evident  that  the  witness  is  not  a  clergyman,  and  it  is 
not  evident  that  his  presence  was  necessary  to  any  communica- 
tion that  may  have  been  made  by  the  defendant  in  the  nature 
of  a  confession.  There  is  nothing  to  show  that  however  neces- 
sary the  presence  of  the  teachers  may  have  been  to  the  trial 
and  prosecution   of   this    defendant   at   such   meetings,    their 
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presence  was  necessary  at  any  confession  lie  may  have  been 
willing  to  make  at  the  termination  of  such  investigation^  and 
it  is  clear  that  their  vote,  if  they  had  a  vote,  was  of  no  conse- 
quence. 

I  find  that  the  witness  is  not  within  the  exceptions  provided 
by  the  statutes  of  the  Territory  of  Hawaii,  not  being  a  clergy- 
man, and  the  objection  to  the  question  is  sustained. 


THE  UNITED  STATES  OF  AMERICA  vs.  LEE  SA  KEE. 

Januarv  4,  1908. 

Adultery — Definition — Legislation:  The  meaning  of  the  word  adu^lery 
is  fuUj  defined  and  settled  so  far  as  to  express  an  act  of  sexual  inter- 
course between  a  married  person  and  another  person  not  his  or  her  hus- 
band or  wife;  and  in  a  statute  providing  a  punishment  for  adultery  it 
is  not  necessary  to  set  forth  the  acts  constituting  it. 

Construction  of  amending  statute;  An  act  amending  another  act 
may  be  found  to  have  added  to  its  scope  if  the  words  of  the  amending  act 
show  such  intention. 

Exception  to  a  rule:  An  exception  to  a  rule  strengthens  the  applica- 
tion  of  the  rule  to  matters  not  excepted. 

Criminal  liability  to  distinct  jurisdiction:  A  person  doing  an  act 
which  violates  both  a  federal  and  a  state  or  territorial  law,  commits  two 
offenses  and  may  be  punished  for  both. 

Criminal  Law:     Demurrer  to  indictment. 

R.  W.  Breckons,  U.  S.  District  Attorney,  for  the  Govern- 
ment. 

/.  A,  Magoon  and  J.  Light  foot,  for  Defendant. 

Dole,  J.  The  defendant  was  indicted  for  the  offense  of 
adultery  and  demurred  to  the  indictment,  the  first  ground  of 
the  demurrer  being  that  the  acts  which  constitute  adultery  are 
not  set  out  in  the  laws  of  the  United  States. 

Although  the  section  on  adultery  is  somewhat  clumsily 
drawn,  adultery  is  a  word  whoso  meaning  is  fully  adjudged 
and  settled  so  far  as  to  express  an  act  of  sexual  intercourse  be- 
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tween  a  married  person  and  another  person  not  his  or  her  hus- 
band or  wife.  It  further  defines  the  offense  as  not  applying  to 
an  unmarried  woman  who  may  have  sexual  intercourse  with 
a  married  man. 

The  second  ground  is  that  the  law  providing  for  the  punish- 
ment of  persons  guilty  of  adultery  applies  only  to  those  Terri- 
tories where  Mormonism  is  recognized  as  one  of  the  legitimate 
institutions  of  the  Territory.  This  point  is  untenahle.  Al- 
though the  act  of  July  1,  1862  (12  U.  S.  Stat.  L.  501)  was 
aimed  at  the  practice  of  polygamy  in  the  Territories  and  other 
places  over  which  the  United  States  has  exclusive  jurisdiction, 
and  with  certain  acts  of  the  legislature  of  Utah  favoring  polyg- 
amy, and  was  amended  by  the  act  of  March  22,  1882  (22  U.  S. 
Stat.  L.  30),  also  aimed  at  polygamy  in  the  Territories  and 
other  places  over  which  the  United  States  has  exclusive  juris- 
diction, yet  the  act  of  March  3,  1887  (24  U.  S.  Stat.  L.,  p.  635) 
which  amends  the  act  of  1882  is  a  more  comprehensive  statute 
containing  enactments  applicable  to  the  Territory  of  Utah  and 
the  "so-called  State  of  Deseret,"  and  general  enactments  ap- 
pertaining to  the  Territories  of  the  United  States.  It  deals 
not  only  with  polygamy  but  also  with  the  cognate  offenses  of 
adultery,  fornication  and  incest.  The  act  of  1887  departs  from 
the  special  object  of  the  two  preceding  acts,  and  clearly  adds 
to  their  scope,  intending  by  its  words  to  deal  with  the  subject 
of  marriage  more  broadly  by  punishing  all  offenses  inconsistent 
with  the  sanctity  of  the  marriage  relation.  "All  possible  effect 
must  be  given  to  every  clause,  section  and  word  of  the  statute." 
United  States  v.  Fisher,  109  U.  S.  143,  145.  By  the  act  of 
1887  adultery  is  made  a  crime  against  the  United  States  in  the 
Territories  and  other  places  over  which  the  United  States  has 
exchisive  jurisdiction.  France  v.  Connor,  27  Pac.  569:  161 
U.  S.  65,  67 ;  United  States  v.  Baum,  74  Fed.  Rep.  43,  44. 

The  case  of  United  States  v.  Crawford,  6  Mackey,  319,  cited 
by  counsel  for  the  defendant,  decides  that  the  legislation  under 
consideration  does  not  apply  to  the  District  of  Columbia  and 
gives  some  reasons  therefor  which  are  not  applicable  to  the 


264  DISTRICT  OF  HAWAII.  [Vol.  3] 

Territories  and  some  which  might  indirectly  apply  to  the  Ter- 
ritory of  Hawaii.  I  do  not  find,  however,  that  this  authority 
affects  the  position  of  the  cases  cited  above. 

Bearing  upon  this  point,  the  District  Attorney  has  called 
attention  to  section  5  of  the  organic  act,  which  provides  that 
the  Constitution  and  all  laws  of  the  United  States  which  are 
not  locally  inapplicable  shall  have  the  same  force  and  effect 
within  the  Territory  of  Hawaii  a§  elsewhere  in  the  United 
States ;  "  provided,  that  sections  eighteen  hundred  and  fifty 
and  eighteen  hundred  and  ninety  of  the  Revised  Statutes  of 
the  United  States  shall  not  apply  to  the  Territory  of  Hawaii." 
The  said  section  1890  is  section  3  of  the  act  of  1862  above  re- 
ferred to,  the  first  of  the  several  acts  under  consideration.  This 
section  5  of  the  organic  act  therefore  implies  and  enacts  that 
the  rest  of  such  acts  not  so  excepted  are  in  force  in  Hawaii  if 
they  are  not  locally  inapplicable.     Exceptio  firmat  regulara. 

The  third  point  of  the  demurrer  is  that  the  court  has  no 
jurisdiction  for  the  reason  that  the  crime  of  adultery  is  pun- 
ishable under  the  laws  of  the  Territory  of  Hawaii.  There 
does  not  seem  to  be  any  precedent  for  this  proposition,  nor  has 
any  case  been  cited  supporting  it.  Both  the  United  States  and 
the  Territory  of  Hawaii  have  their  pure  food  law  for  instance, 
not  to  speak  of  other  laws  on  identical  subjects.  The  case  of 
In  re  Murphy,  40  Pac.  Rep.  398,  is  based  on  the  opposite 
proposition,  that  is  that  where  the  federal  law  exists  there  can 
not  be  a  territorial  law  on  the  same  subject,  and  this  somewhat 
stronger  contention  is  exhaustively  taken  up  in  that  case  and 
refuted. 

As  to  the  contention  that  a  person  committing  one  of  the  of- 
fenses under  consideration  in  the  Territory  of  Hawaii  would 
be  liable  to  be  tried  twice  for  the  same  offense  if  both  the  federal 
and  territorial  laws  were  in  force,  the  answer  is  that  he  would 
be  liable  to  be  tried  twice  for  the  same  act,  once  for  violating 
a  federal  statute  and  once  for  violating  a  territorial  statute, — 
making  in  reality  two  offenses.  This  is  recognized  in  the 
Murphy  case  cited   above,   in   which  the   Supreme   Court  of 
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Wyoming  recognized  the  principle  that  residents  in  the  United 
States  are  under  two  jurisdictions,  the  federal  and  that  of  a 
State  or  Territory,  both  of  which  may  punish  for  the  same  act 
which  is  a  violation  of  the  laws  of  both  jurisdictions.  Also, 
see  Fox  v.  Ohio,  46  U.  S.  410,  434-435. 

If  the  federal  law  punishing  adultery  and  cognate  offenses 
is  in  force  here,  it  is  obviously  the  duty  of  the  Department  of 
Justice  to  press  the  enforcement  of  it.  The  law  is  a  most  im- 
portant one.  The  home, — ^the  sacred  and  protected  shrine  of 
a  pure  family  life,  is  the  foundation  of  the  State,  and  its  exist- 
ence is  impossible  without  a  due  r^ard  to  the  sanctity  of  the 
marriage  relation.  The  United  States  has  placed  itself  on 
record  through  legislation,  as  disapproving  of  the  sentiment 
that  such  offenses  are  mere  private  matters  between  the  parties 
concerned  and  directly  affected  by  them,  and  not  to  be  consid- 
ered by  the  authorities  except  on  the  appeal  of  such  parties, 
and  has  adopted  the  policy  that  the  State  is  directly  concerned 
because  these  offenses  are  really  crimes  against  the  State  and 
the  highest  public  interests. 

The  demurrer  is  overruled. 


THE  UNITED  STATES  OF  AMERICA  vs.  LEE  SA  KEE. 

March  3,  1908. 

Adultery  —  Marriage  —  Ceremony:  Whatever  the  fonn  of  marriage 
eeremonj,  whether  that  provided  by  the  laws  of  Hawaii,  the  customs  of 
China,  or  otherwise,  or  if  aU  ceremony  was  dispensed  with,  if  the  parties 
agreed  presently  to  take  each  other  as  husband  and  wife,  and  from  that 
time  lived  professedly  in  that  relation,  such  facts  are  sufficient  to  constitute 
a  marriage  binding  upon  the  parties,  and  a  disregard  of  its  obligations 
by  them,  or  by  others,  subjects  the  offenders  to  legal  penalties.  Meister  v. 
Moore,  96  U.  S.  76,  82,  followed. 

Same — Marriage — Ceremony — Evidence:  Evidence  tending  to  show 
the  celebration  of  the  marriage  in  accordance  with  the  Chinese  customs, 
OT  the  observance  of  any  of  the  Chinese  marriage  customs,  is  admissible 
to  establish  the  fact  of  a  mutual  agreement  to  become  husband  and  wife. 
Bat  the  observance  of  the  Chinese  marriage  rite^  is  not  conclusive,  and  if 
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the  ceremony  is  used  only  to  effectuate  an  alliance  between  a  man  and  a 
concubine,  the  marriage  relation  is  not  thereby  created. 

Same — Marriage — Evidence:  The  fact  that  a  man  and  woman  co- 
habit, and  that  they  are  considered  by  many  to  be  husband  and  wife,  is 
not  sufficient  to  show  a  contract  of  marriage;  yet  if  there  is  evidence 
tending  to  show  a  mutual  agreement  to  become  husband  and  wife,  subse- 
quent cohabitation,  especially  if  long  continued,  and  recognition  by  others 
as  husband  and  wife,  may  be  considered  in  weighing  the  evidence  of  f.uch 
agreement. 

Same — Evidence — Criminal  intercourse:  Circumstantial  evidence  of 
adulterous  intimacy  discussed. 

Same — Criminal  intercourse:  In  a  prosecution  for  adultery,  it  is  not 
necessary  for  the  government  to  establish  sexual  intercourse  at  the  exact 
time  laid  in  the  indictment. 

Same — Marriage — Ceremony — Duress:  Where  a  Chinese  man  and  a 
Chinese  woman  form  an  alliance  according  to  the  marriage  ceremony  used 
in  China  in  case  of  a  '* first''  wife,  the  jury  are  justified  in  finding  the 
marriage  legal,  unless  there  are  circumstances  raising  doubt  as  to  the  free- 
dom of  the  bride  in  entering  into  it. — ^Marriage  under  duress  is  invalii. 

Same — Marriage — Coercion;  duress — Evidence:  Defense  of  marriage 
under  duress;   circumstantial  evidence  discusse<5. 

Same — Presumption  of  innocence — Burden  of  proof — Beasonahle 
doubt:  Presumption  of  innocence,  burden  of  proof,  and  reasonable  doubt 
discussed. 

Same — Evidence — Testimony  of  defendant:  The  jury  may  not  dis- 
regard the  testimony  of  the  defendant  on  the  ground  alone  that  he  is  a 
defendant  and  stands  charged  with  commission  of  a  crime;  his  testimony 
should  be  fully  and  impartially  considered  together  with  all  other  evidence 
in  the  case. 

Same — Evidence — Admissibility:  Jury  charged  to  disregard  refer- 
ences arising  in  the  course  of  trial,  to  a  conviction  of  defendant  for  bigamy 
and  to  a  plea  of  guilty  on  a  charge  of  adultery. 

Same — Evidence — Circumstances — Presumptions  and  burden  of  proof: 
Where  a  conviction  is  sought  upon  circumstantial  evidence,  the  prosecu- 
tion must  not  only  show  that  the  alleged  circumstances  are  true,  but,  fur- 
ther, that  such  circumstances  are  incompatible  with  any  reasonable  hy- 
pothesis of  defendant's  innocence,  and  incapable  of  explanation  upon  any 
reasonable  theory  other  than  that  of  guilt. 

Criminal  law — Evidence — Weight  and  sufficiency — Verdict:  A  crim- 
inal case  involving  much  testimony  and  many  facts  should  not  be  decided 
upon  the  probability  or  improbability  of  any  one  point  singled  out  of  the 
evidence,  unless  the  determination  of  such  point  is  decisive  of  the  whole 
issue. 

Ci'iminal  Law:     Indictment  for  adultery. 
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W.  T.  Rawlins,  Ass't  U.  S.  District  Attorney,  for  the  Gov- 
emment. 
J.  A,  Magoon  and  /.  Lightfoot,  Attorneys  for  Defendant. 

DoLE^  J.,  charging  the  jury : 

This  is  a  charge  of  adultery  against  this  defendant,  and 
in  order  to  find  a  verdict  of  guilty  against  him  it  must  be 
shown  to  your  satisfaction,  beyond  a  reasonable  doubt,  that  the 
woman,  Dai  Fook  Tai,  was  previously  married  to  another  man, 
and  that  such  marriage  continued  up  to  the  time  of  the  charge 
of  adultery,  and  that  no  divorce  from  that  marriage  has  taken 
place.  Secondly,  it  must  be  shown  that  the  defendant  and  Dai 
Fook  Tai  have  had  sexual  intercourse  with  each  other  about  the 
time  charged.  In  regard  to  the  proof  of  such  sexual  intercourse 
it  is  very  rarely  that  the  act  of  adultery  or  illicit  sexual  inter- 
course can  be  testified  to  by  eye  witnesses ;  it  is  more  usually 
proved  by  circumstances.  Such  circumstances  are  sometimes 
sbown  by  facts  of  undue  intimacy  between  the  parties  previous 
to  the  time  of  the  offense  charged,  which  exhibit  a  sexual  pas- 
sion between  them  and  sometimes  consist  of  acts  of  sexual  in- 
tercourse. Where  such  circumstances  are  proven  and  such 
sexual  passion  shown,  the  inference  is  that  the  parties  will  con- 
summate their  passion  whenever  a  convenient  opportunity  is 
offered  for  them  to  do  so.  In  this  case  there  is  an  admission 
that  the  parties  lived  together  as  man  and  wife  for  a  period  of 
two  months  or  more,  in  the  year  1906,  and  that  at  other  times 
and  later  than  that  they  were  living  together  in  the  same  house 
for  a  considerable  period,  without  anyone  else  living  with  them 
except  an  infant,  under  circumstances  of  intimacy  and  con- 
venient opportunity  under  which  their  relations  were  more  or 
less  domestic  in  character,  and  that  at  the  time  of  the  offense 
charged  they  were  living  together  in  the  same  house,  under 
8uch  circumstances.  Under  this  evidence  and  from  these  cir- 
cumstances, if  you  find  them  shown  beyond  a  reasonable  doubt, 
It  is  for  you  to  say  whether  at  or  about  the  time  charged  the 
parties  were  living  together  in  an  adulterous  intimacy. 
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To  find  the  defendant  guilty  as  charged  it  is  necessary  that 
you  should  find  that  Dai  Fook  Tai  was  previously  married  to 
another  man,  and  that  such  marriage  continued  up  to  and  in- 
cluding the  time  of  the  oifense  charged.  The  prosecution  has 
introduced  evidence  tending  to  show  an  intermarriage  between 
Dai  Fook  Tai  and  Lau  Kwai  Sau,  without  the  issuance  of  a 
marriage  license  by  any  official  of  the  Territory  of  Hawaii.  As 
to  the  question  of  marriage,  you  are  instructed,  in  the  language 
of  the  Supreme  Court  of  the  United  States,  that  "  Whatever 
the  form  of  ceremony^  or  even  if  all  ceremony  was  dispensed 
with,  if  the  parties  agreed  presently  to  take  each  other  as  hus- 
band and  wife,  and  from  that  time  lived  together  professedly 
in  that  relation,  proof  of  those  facts  would  be  sufficient  to  con- 
stitute proof  of  a  marriage  binding  upon  the  parties,  and  which 
would  subject  them  and  others  to  l^al  penalties  for  a  disregard 
of  its  obligations."  Meister  v.  Moore,  96  U.  S.  76,  82.  If  in 
this  case  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  Dai  Fook  Tai  agreed  to  live  with  the  man  Lau 
Kwai  Sau  as  his  wife,  and  that  such  an  agreement  was  followed 
by  their  living  together,  then  and  in  that  event  the  government 
has  established  the  validity  of  such  marriage.  In  order  to  con- 
stitute a  marriage  valid  it  is  not  necessary  that  the  forms  and 
ceremonies  provided  by  the  laws  of  the  Territory  should  have 
been  observed,  but  mutual  consent  must  be  shown  by  proof  of 
things  said  and  done.  The  defendant  in  this  case  claims  that 
the  first  marriage  relied  upon  by  the  government  was,  in  truth 
and  in  fact,  no  marriage  whatsoever,  for  the  reason  that  Dai 
Fook  Tai  acted  under  duress. 

In  determining  this  question  all  of  the  facts  surrounding  the 
first  marriage  should  be  taken  by  you  into  consideration.  If, 
as  claimed  by  the  government,  the  woman  traveled  some  dis- 
tance from  Honolulu  to  the  place  where  the  ceremony  occurred 
without  protest  to  any  person ;  if,  after  the  ceremony,  she  lived 
with  and  bore  children  to  the  man  claimed  to  be  her  first  hus- 
band ;  and  if  during  the  years  she  lived  with  him  she  made  no 
complaint  to  any  person  of  any  coercion  exercised  by  the  man 
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claimed  to  be  her  first  husband,  all  of  these  facts  should  be 
taken  by  you  into  consideration. 

The  government  in  this  case  has  introduced  certain  evidence 
tending  to  show  the  celebration  of  the  marriage  ceremony  be- 
tween Dai  Fook  Tai  and  Lau  Kwai  Sau,  in  accordance  with 
the  Chinese  customs.     As  to  this  phase  of  the  case  I  instruct 
you  that  such  evidence  was  admitted  only  for  the  purpose  of 
establishing  the  fact  ^hat  they  had  mutually  agreed  to  be  hus- 
band and  wife.    Even  though  you  should  not  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  all  the  Chinese 
customs  relative  to  marriage  were  observed  on  the  occasion  in 
question,  yet  evidence  of  the  observance  of  any  of  them  was 
admissible  on  the  question  of  marriage.     If  Dai  Fook  Tai  and 
Lau  Kwai  Sau  agreed  together  to  be  husband  and  wife,  and 
such  agreement  was  followed  by  cohabitation,  then  and  in  that 
event  a  valid  marriage  took  place.    As  bearing  on  the  question 
as  to  whether  or  not  such  an  agreement  was  entered  into,  the 
observance  of  any  or  all  of  such  customs  is  admissible,  relevant 
and  material. 

The  evidence  of  the  marriage  ceremony,  according  to  Chinese 
rites,  is  admissible  in  this  case,  to  be  considered  by  you  on  the 
question  whether  a  bona  fide  marriage  according  to  the  federal 
law  was  entered  into  between  Lau  Kwai  Sau  and  Dai  Fook  Tai. 
These  Chinese  rites  are  only  important  as  evidence  of  a  mar- 
riage. It  is  for  you  to  judge  from  the  evidence  whether  or  not 
they  show  that  the  parties  to  such  ceremony  were  celebrating  a 
mutual  agreement  freely  entered  into  between  them,  to  live 
together  thereafter  as  man  and  wife.  If  you  find  beyond  a 
reasonable  doubt  that  they  had  so  agreed,  and  that  such  cere- 
mony was  followed  by  long-continued  cohabitation,  you  will  be 
justified  in  finding  that  they  were  legally  married  to  each  other. 
But  if  from  the  evidence  of  such  ceremony  you  should  be 
convinced  that  it  was  insufficient  to  show  an  agreement  freely 
entered  into  between  them  for  a  marriage  with  a  first  wife,  but 
that  it  was  only  a  ceremony  used  by  the  Chinese  to  effectuate  an 
alliance  between  a  man  and  a  concubine,  you  must  acquit  this 
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defendant.  Much  was  made  in  the  examination  of  witnesses  of 
the  importance  of  a  certificate  of  birth  to  a  Chinese  ceremony 
of  marriage.  The  testimony  of  the  consul  was  somewhat  un- 
certain on  this  point.  It  is  before  you,  and  if  you  should  find 
that  such  certificate  is  essential  in  the  minds  of  the  Chinese  to 
the  validity  of  a  marriage  among  themselves,  and  that  there 
was  no  such  certificate,  it  would  be  for  you  to  consider  whether 
under  such  circumstances  Dai  Fook  Tai  had  agreed  to  take  Lau 
Kwai  Sau  as  her  legal  husband,  as  his  first  wife. 

If  two  Chinese  persons  form  an  alliance  according  to  their 
ceremony  used  for  a  marriage  for  a  first  or  "top"  wife,  as  one 
of  the  witnesses  expressed  it,  I  think  you  would  be  justified  in 
finding  it  legal  imless  there  were  circumstances  that  raise  a 
doubt  as  to  the  freedom  of  the  bride  in  entering  into  it;  if 
there  was  duress  the  marriage  would  be  invalid. 

In  determining  this  case  I  deem  it  my  duty  to  instruct  you 
as  to  the  policy  of  the  law  relative  to  the  marriage  contract. 
Under  our  system  of  government  it  is  rightfully  the  policy  of 
the  law  to  uphold  the  legality  of  marriages  wherever  possible, 
and  particularly  so  in  cases  where  the  relation  has  resulted  in 
children  being  born. 

The  fact  that  Dai  Fook  Tai  cohabited  with  Lau  Kwai  Sau, 
and  it  was  considered  by  many  people  that  she  and  Lau  Kwai 
Sau  were  husband  and  wife,  is  not  sufficient  to  show  a  contract 
of  marriage  to  Lau  Kwai  Sau,  yet,  if  there  is  evidence  tending 
to  show  a  mutual  agreement  to  be  husband  and  wife,  subse- 
quent cohabitation,  especially  if  long  continued,  and  recogni- 
tion by  others  as  husband  and  wife  may  be  considered  in  weigh- 
ing the  evidence  of  such  mutual  agreement. 

The  indictment  under  which  the  defendant  has  been  tried 
is  for  a  violation  of  section  3  of  an  act  of  the  Congress  of  the 
United  States  of  America  which  became  a  law  on  March  3, 
1887.  That  section  provides  for  the  punishment  of  persons 
who  commit  adultery,  and  further  provides  that  adultery  is 
committed  when  a  married  woman  and  an  unmarried  man,  or 
an  unmarried  woman  and  a  married  man,  have  sexual  inter- 
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course.  If,  therefore,  from  the  evidence  in  this  case  you  be- 
lieve, beyond  a  reasonable  doubt,  that  the  defendant  and  one 
Dai  Fook  Tai  cohabited  together  as  man  and  wife,  at  or  about 
the  time  charged,  and  should  further  believe  that  at  the  time 
of  such  cohabitation  the  woman,  Dai  Fook  Tai,  had  a  husband 
living,  and  this  fact  was  known  to  the  defendant,  Lee  Sa  Kee, 
then  in  that  case  your  verdict  should  be  guilty. 

If  you  believe  from  the  evidence  in  this  case,  beyond  a  rea- 
sonable doubt,  that  the  woman,  Dai  Fook  Tai,  contracted  two 
marriages,  the  second  with  the  defendant  Lee  Sa  Kee,  and  that 
subsequent  to  the  time  the  defendant  Lee  Sa  Kee  became  ad- 
vised of  the  fact  that  the  woman  had  a  husband  living,  and 
about  the  time  charged  in  the  indictment  he  cohabited  with 
her,  then  it  will  be  your  duty  to  return  a  verdict  of  guilty. 

Time  is  not  material  in  this  prosecution,  and  it  is  not  neces- 
sary that  the  government  establish  sexual  intercourse  at  the 
exact  time  laid  in  the  indictment. 

The  law  you  must  take  from  the  court,  but  you  aro  the  sole 
judges  of  the  facts,  and  under  them,  it  is  within  your  province 
to  determine  all  questions  of  the  credibility  of  witnesses  and 
of  the  weight  which  should  be  given  to  the  evidence. 

Briefly  stated,  the  indictment  in  this  case  charges  the  de- 
fendant with  having  committed  the  crime  of  adultery  within 
the  jurisdiction  of  this  court  on  the  1st  day  of  September,  A. 
D.  1907,  by  having  had  carnal  knowledge  of  the  body  of  one 
Dai  Fook  Tai,  a  female,  she  being  at  the  time  of  the  allied 
commission  of  the  crime  a  married  woman. 

The  defendant  is  presumed  by  law  to  be  innocent  of  the 
crime  charged  against  him,  in  each  and  all  of  ita  parts,  and  this 
presumption  shields  and  protects  him  throughout  each  and 
every  stage  of  his  trial,  until  overcome  by  satisfactory  evidence, 
which  convinces  you  of  his  guilt  as  charged  beyond  all  reason- 
able doubt ;  moreover,  I  instruct  you  that  this  presumption  of 
innocence  is  not  a  mere  form  to  be  disregarded  by  you  at 
pleasure,  but  it  is  an  essential,  substantial  part  of  the  law  of 


272  DISTRICT  OF  HAWAII.  [Vol.  3] 

the  land,  and  is  binding  upon  you  in  this  case,  and  it  is  your 
duty  to  give  the  defendant  the  full  benefit  of  this  presumption, 
and  to  acquit  him,  unless,  as  I  have  already  stated,  the  evidence 
satisfies  you  of  his  guilt  beyond  all  reasonable  doubt. 

Under  the  law  no  jury  should  convict  a  person  charged  with 
crime  upon  mere  suspicion,  however  strong,  or  simply  because 
there  is  a  preponderance  of  all  the  evidence  in  the  case  against 
him,  or  simply  because  there  are  strong^  reasons  to  suspect  him 
guilty.  What  the  law  requires  is,  before  a  person  can  be  con- 
victed of  crime,  not  suspicion,  not  mere  probabilities,  but  proof, 
and  the  proof  which  excludes  all  reasonable  doubt  of  his  in- 
nocence. 

I  have  already  instructed  you  that  the  burden  is  upon  the 
prosecution,  under  the  limitations  of  these  instructions,  to 
prove  each  and  every  material  allegation  in  the  indictment,  and 
I  now  charge  you  that  it  is  a  material  allegation,  indeed  of  the 
essence  of  the  crime  charged,  that  the  defendant  had  carnal 
knowledge,  that  is  sexual  intercourse  at  about  the  time  named 
in  tha  indictment,  with  Dai  Fook  Tai.  It  is  not  sufficient  for 
the  prosecution  to  show  that  there  is  a  strong  probability  that 
at  the  time  named  the  defendant  had  carnal  knowledge  of  the 
body  of  some  woman,  but  the  evidence  must  satisfy  you  beyond 
reasonable  doubt  that  he  was  living  in  adulterous  intercourse 
with  Dai  Fook  Tai. 

I  charge  you  that  marriage  is  a  civil  contract,  whereby  two 
parties  agree  to  live  together  for  life  as  man  and  wife,  to  the 
exclusion  of  all  others.  There  can  be  no  valid  marriage  with- 
out the  consent  of  the  contracting  parties,  even  though  a  form 
of  ceremony  be  performed.  Unless  you  find,  therefore,  beyond 
a  reasonable  doubt,  that  Dai  Fook  Tai  consented  to  marry  Lau 
Kwai  Sau,  and  did  in  fact  marry  him,  your  verdict  must  be 
one  of  acquittal. 

The  fact  that  Dai  Fook  Tai  cohabited  with  Lau  Kwai  Sau, 
and  it  was  considered  by  many  people  that  she  and  Lau  Kwai 
Sau  were  husband  and  wife,  standing  alone,  is  not  sufficient 
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to  show  a  contract  of  marriage  to  Lau  Kwai  San,  but  these 
things  are  circumstances  to  be  considered  by  the  jury  as  tending 
to  show  a  marriage. 

You  have  no  right  to  disregard  the  testimony  of  the  defend- 
ant, on  the  ground  alone  that  he  is  a  defendant  and  stands 
charged  with  the  commission  of  a  crime.  The  law  presumes 
the  defendant  to  be  innocent  until  he  is  proved  guilty ;  and  the 
law  allows  him  to  testify  in  his  own  behalf,  and  you  should 
fully  and  impartially  consider  his  testimony,  together  with  all 
the  other  evidence  in  the  case. 

All  references  that  have  arisen  in  the  course  of  the  trial  to  a 
oonviction  of  Dai  Fook  Tai  for  bigamy,  and  to  a  plea  of  guilty 
by  defendant  on  a  charge  of  adultery,  must  be  disregarded 
by  you. 

In  order  to  secure  a  conviction  in  this  case  the  government 
must  rely  upon  what  is  known  as  circumstantial  evidence,  there 
being  no  direct  evidence  that  the  defendant  and  the  person 
with  whom  he  is  charged  to  have  committed  the  crime  of  adul- 
tery were  seen  in  the  act  of  having  sexual  intercourse  with 
each  other.  The  theory  of  the  prosecution  is  that  from  the  cir- 
cumstances which  it  contends  have  been  proven  in  this  case, 
you  are  warranted  in  finding  the  defendant  guilty  as  charged, 
beyond  a  reasonable  doubt,  but  I  instruct  you,  gentlemen,  as 
a  matter  of  law,  that  where  a  conviction  is  sought  upon  circum- 
stantial evidence  the  prosecution  must  not  only  show  that  the 
alleged  circumstances  are  true,  but,  further,  that  such  circum- 
stances are  incompatible  upon  any  reasonable  hypothesis  with 
the  innocence  of  the  defendant,  and  incapable  of  explanation 
upon  any  reasonable  theory  than  that  of  his  guilt.  In  all 
criminal  cases  where  it  is  sought  to  convict  a  person  upon  cir- 
cumstantial evidence,  it  is  not  enough  that  all  of  the  circum- 
stances proved  are  consistent  with  and  point  to  the  defendant's 
guilt;  but  to  authorize  a  conviction  upon  this  species  of  evi- 
dence, the  circumstances  proved  must  not  only  be  in  harmony 
with  the  guilt  of  the  accused,  but  they  must  be  of  such  a  char- 
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acter  that  they  cannot  reasonably  be  true  in  the  ordinary  na- 
ture of  things,  and  the  defendant  be  innocent. 

A  criminal  case  involving  much  testimony  and  many  facts 
should  not  be  decided  upon  the  probability  or  improbability 
of  any  one  point  singled  out  of  the  evidence,  unless  the  settle- 
ment of  such  point  is  decisive  of  the  whole  issue.  A  safe  de- 
cision requires  due  consideration  to  be  given  to  all  the  evidence 
in  the  case.  In  this  case  there  are  two  essential  points,  as  you 
are  aware  at  this  time;  one  is  the  first  marriage  between  Dai 
Fook  Tai  and  Lau  Kwai  Sau,  and  the  other  is  proof  of  the  liv- 
ing in  adultery  between  Dai  Fook  Tai  and  the  defendant,  at 
about  the  time  charged. 

The  charge  has  mentioned  a  reasonable  doubt;  I  think  you 
are  all  familiar  with  that.  A  reasonable  doubt  is  a  doubt  based 
on  reason,  and  not  a  doubt  which  is  merely  fanciful. 

You  will  select  your  own  foreman. 


PAUL  PETEESOI^  vs,  THE  AMERICAN  SCHOONER 

ROBERT  LEWERS. 

January  27,  1908. 

Admiralty — Subordinate  officer — Disrating — Displacing:  A  subordinate 
officer  of  a  ship,  if  unfit  for  his  position  through  incompetence  or  negligence, 
may  be  displaced  by  the  master  but  not  disrated. 

Same — Same — Same — Damages:  A  second  mate  was  disrated  to  tht 
position  of  a  common  seaman  and  sent  to  the  forecastle.  Held,  this  to  b3  an 
aggravation  of  damages  if  there  was  insufficient  ground  for  displacing  him. 

In  Admiralty:  Libel  in  rem  for  wages  and  damages  for 
disrating. 

Oeo.  A.  Davis,  E.  A,  C.  Long,  and  8.  F.  Chillingworth, 
Proctors  for  Libelant. 

Castle  &  Withi/ngton  and  W,  A,  Gh^eenxvell,  Proctors  for 
Libellee. 

Dole,  J.     This  is  a  libel  for  damages,  in  which  the  libelant 
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alleges  that  he,  being  second  mate  of  the  libellee,  was  wrong- 
fully disrated  and  reduced  to  the  standing  of  a  common  seaman 
on  the  voyage  of  the  libellee  from  Port  Gamble,  in  the  State 
of  Washington,  to  Honolulu;  such  damages  being  claimed  as 
follows:  $750  for  the  humiliation,  shame  and  disgrace  to  which 
he  was  subjected  on  board  of  the  said  vessel;  $60  as  one 
month's  wages  to  which  he  claims  to  be  entitled  for  failure  on 
the  part  of  the  libellee  to  have  previously  notified  him  of  such 
discharge ;  and  $50  for  passage  money  for  the  return  of  libelant 
to  the  place  where  he  shipped  on  board  the  said  vessel. 

It  is  established  that  the  libelant  shipped  on  the  libellee  on 
the  14th  day  of  September,  1907,  for  a  voyage  to  San  Fran- 
cisco, to  Honolulu  and  such  other  ports  in  the  Hawaiian  Islands 
as  the  master  may  direct,  to  Puget  Sound  and  back  to  San 
Francisco,  for  a  term  not  exceeding  six  months,  at  $60  a  month 
wages  as  second  mate.  On  the  6th  day  of  October,  between 
six  and  seven  o'clock  in  the  morning,  while  the  libellee  was 
off  the  Island  of  Oahu,  during  libelant's  watch,  the  master 
came  on  deck  and  after  a  few  words  with  him  ordered  him  to 
take  his  things  and  go  forward  among  the  sailors  and  perform 
the  duties  of  a  common  sailor ;  on  the  next  day,  upon  reaching 
port,  the  libelant  left  the  ship  and  was  later  discharged  by  the 
shipping  commissioner  at  Honolulu,  his  wages  as  second  mate 
being  paid  up  to  that  date;  in  connection  with  such  discharge 
the  libelant  and  the  master  signed,  with  other  members  of  the 
crew,  discharged  at  that  time,  the  following  release  written  in 
the  "mutual  release  book" : 

We  the  undersigned  on  board  the  schooner  Robert  Lowers  on 
her  late  voyage  from  San  Francisco  do  hereby  each  one  for  him- 
self by  our  signatures  herewith  given,  in  consideration  of  set- 
tlements made  before  the  shipping  master  at  this  port,  release 
the  master  and  owners  of  said  vessel  from  all  claims  for  wages 
in  respect  of  the  said  past  voyage  or  engagement.  And  I,  mas- 
ter of  said  vessel,  do  also  release  each  of  the  seamen  signing 
said  release  of  all  such  claims,  in  consideration  of  this  release 
signed  by  them. 
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Master's  Ifame. 

E.  R.  Underwood 

Seaman's  Am't 

Date  Name  Station      Wages        Rec'd 

Oct.    6th     Paul  Peterson  2nd  mate  $105.  $50. 

Protest 

Oct.  11th     W.Hubscher  AB  40.45       40.50 

Oct.  14th     Jam.  Long  Cook  180.  180. 

This  is  a  receipt  and  a  discharge  of  all  claims  for  wages  in 
respect  of  the  past  voyage  or  the  engagement.  The  engage- 
ment covers  the  agreement  set  forth  in  the  shipping  articles, 
and  although  a  seaman  is  not  always  bound  by  such  a  release, 
yet  in  this  case  I  see  no  reason  for  modifying  or  refusing  to 
recognize  this  release  according  to  its  terms.  The  claim,  there- 
fore, for  any  further  wages  on  account  of  the  alleged  disrating 
is  disallowed. 

It  is  recognized  maritime  law  that  a  master  has  full  author- 
ity for  good  reasons,  of  which  the  court  is  the  final  judge,  to 
disrate  any  seaman  and  displace  any  subordinate  officer.  It  is 
not  very  clear  from  the  authorities  as  to  the  status  of  an  officer 
upon  being  disrated.  An  AB  sailor,  upon  being  disrated,  may 
be  placed  on  any  inferior  footing  and  required  to  do  the  work 
at  wages  belonging  to  such  position.  It  is  not  clear  that  a 
mate  may  be  compelled  to  work  as  a  seaman  upon  being  dis- 
rated. The  general  rule  is  that  a  seaman  who  is  disrated  is 
entitled  to  his  discharge  at  the  next  port.  25  Am.  &  Eng.  End. 
Law,  (2nd  ed.)  130;  The  Mary  C.  Conery,  9  Fed.  Rop.  222; 
The  Hotspur,  3  Sawyer,  194:  Fed.  Case  No.  6,720. 

The  prevailing  federal  rule  seems  to  be  that  a  mate,  upon 
being  deprived  of  his  authority,  is  displaced  rather  than  dis- 
rated, and  should  be  treated  well  for  the  rest  of  the  voyage  to 
the  next  i>ort  and  is  in  the  position  of  a  qiuisi  passenger  and  is 
not  required  to  go  forward  and  do  sailors'  work. 

The  court  in  the  case  of  United  States  v.  Savage,  27  Fed. 
Cases  (Xo.  16,225),  966,  says: 
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"  He  [referring  to  the  first  mate]  is  not  indeed  to  be  treated 
in  a  harsh  or  disgraceful  manner;  he  is  to  have  suitable  food 
and  lodging  and  conveniences  assigned  to  him  by  the  master. 
*  *  *  Being  no  longer  in  office,  he  is  to  be  deemed  a  qtiasi 
passenger." 

And  the  court  in  Atkyns  v.  Burrows,  2  Fed.  Cases  (No. 
618)  115,  says: 

"  The  mate  [evidently  the  first  mate  in  this  case]  tendered 
himself  ready  to  perform  his  duty  as  mate  but  the  master  re- 
fused to  receive  him  in  that  capacity.  He  was  not  bound  to 
act  in  any  other  station.** 

Adopting  this  ruling  as  regards  a  second  mate  as  well  as  a 
first  mate,  I  find  that  the  action  of  the  master  in  compelling 
libelant  to  take  his  things  from  the  cabin  and  go  forward  among 
the  crew  and  do  th6  work  of  a  common  sailor,  is  treatment  call- 
ing for  consideration  on  the  question  of  the  amount  of  dam- 
ages, if  the  displacement  was  not  justified. 

On  the  question  of  justification,  there  is  evidence  by  the 
master  and  the  first  mate  and  C.  O.  Hansen,  a  member  of  the 
crew,  who  was  promoted  to  libelant's  place  as  second  mate ;  also 
three  seamen  on  libelant's  watch.  It  is  a  curious  feature  of 
this  case  that  both  the  master  and  the  first  mate,  who  are  hostile 
witnesses,  had  made  no  complaint  of  the  work  of  the  libelant, 
had  in  no  instance  found  fault  with  him  or  cautioned  him,  or 
talked  with  him  to  show  that  his  work  was  unsatisfactory  and 
they  desired  some  improvement  in  his  conduct,  until  the  day 
before  the  vessel  arrived  in  port  on  the  part  of  the  master,  and 
the  day  before  that  day  on  the  part  of  the  mate.  The  master 
Bays  in  his  testimony  that  between  six  and  seven  he  came  on 
deck  and  libelant  was  sitting  down  by  the  rail  pulling  a  rope, 
hand  yam  apparently,  taking  no  notice  of  anything, — "  I  went 
up  and  asked  him  if  he  came  aboard  the  vessel  to  work,  or  if 
he  didn't." 

Q.     "  What  did  he  say  ?  " 

A.     "  He  answered  in  an  evasive  manner." 
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Q.     "  What  did  he  say  ?  " 

A.     "  ^Aint  I  working  V  " 

Q.     "  WTiat  did  you  say  ?  " 

A.  "  That  is  not  the  question ;  I  am  asking  you  did  you 
come  aboard  to  work,  or  did  you  not  ? '  *  Haven't  I  done  my 
work  ? '  '  That  is  not  the  question,  but  did  you  come  here  to 
work  or  didn't  you?'  Then  he  answered  nothing.  I  simply 
made  the  statement  ^  If  you  don't  want  to  go  to  work  you  can 
go  forward.'     He  said,  *  I  will  go  forward.'  "    (Trans,  p.  56.) 

Wester,  the  first  mate,  testified, — referring  to  the  day  be- 
fore,— at  4  p.  m.  he  came  on  deck  and  went  to  sit  down  on 
the  spar  abreast  of  the  galley,  "and  one  of  the  sailors  went  up 
in  the  rigging  without  anything  being  told,  I  was  standing  by 
the  mainmast,  and  the  other  sailor  didn't  come  out  at  all,  so  I 
asked  the  second  mate,  I  says,  ^  W^hat's  the  matter  with  you, 
are  you  dead,  or  what's  wrong  with  you,  you  don't  seem  to  take 
care  whether  the  sailors  work  or  not  ?'  So  we  had  a  few  words 
there  together,  and  then  I  got  mad  and  went  aft."  (Trans,  p. 
79.)  The  mate  also  testified  that  when  libelant  came  aboard 
the  first  night  out  he  didn't  put  anything  down  in  the  log. 
There  was  other  testimony  as  to  his  inefficiency — the  captain 
criticising  libelant  in  regard  to  shifting  the  topsails  on  the  first 
night  out  when  they  were  in  danger  of  colliding  with  another 
ship,  in  that  it  took  him  too  long  a  time ;  and  general  criticism 
of  his  work  as  being  not  up  to  requirements,  requiring  more 
vigilance  on  the  part  of  the  master;  not  keeping  the  sails 
trimmed  to  the  wind  without  being  told  to  do  so,  not  keeping 
his  watch  working  and  other  matters  more  or  less  trivial.  The 
three  witnesses  in  the  libelant's  watch  all  testify  that  libelant 
attended  to  his  duties  according  to  the  practice  of  second  mates 
in  the  ships  that  they  had  been  to  sea  in,  and  they  were  all 
veteran  sailors, — and  the  weight  of  Hansen's  testimony,  w^ho 
w^as  called  on  behalf  of  libellee,  and  was  in  a  somewhat  deli- 
cate position  from  having  been  promoted  to  the  vacant  position 
caused  by  the  disrating  of  libelant,  was  favorable  to  libelant. 
Libelant's  testimony  as  to  the  conversation  between  the  master 
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and  himself  at  the  time  he  was  ordered  forward,  is  as  follows : 

"  The  captain  came  up  in  the  morning  about  half  past  six, 

and  I  had  put  the  men  to  work,  and  as  soon  as  he  comes  up  to 

me,  he  walks  up  to  me,  standing  on  the  deck-load,  and  he  says 

*  Will  you  go  to  work  V    I  says,  I  got  surprised,  rather,  I  says 

*  Haven't  I  been  working  V  He  says  *Yes,  but  go  to  work  now.' 
^  Well,'  I  says,  '  what  do  you  want  me  to  do  ? '  *  Well,'  he  says, 
4ake  your  traps  and  go  forward  if  you  don't  want  to  go  to 
work'  I  said  *A11  right,  sir,  I  will  do  as  you  say.'  I  packed 
up  my  clothes  and  went  forward."     (Trans,  p.  5.) 

According  to  the  entry  in  the  log  made  by  the  master,  re- 
ferring to  this  occurrence,  the  master  had  started  out  to  have  it 
out  with  him,  as  he  says,  that  he  could  not  stand  any  more  of  his 
lazy,  shiftless  ways,  so  gave  him  his  choice  to  either  go  to  work 
or  go  forward  with  the  men. 

This  conversation  between  the  master  and  libelant  at  the 
time  when  he  disrated  him  has  nothing  in  it  significant  of  any 
serious  want  of  respect  toward  the  captain  on  the  part  of  the 
libelant,  and  there  was  no  refusal  to  work.  Libelant,  according 
to  his  own  story,  had  nothing  particular  to  do  beyond  matters 
pertaining  to  the  navigation  of  the  ship.  As  he  says,  the  work 
of  cleaning,  scraping  and  painting  the  ship  had  been  finished 
and  she  "  looked  as  a  yacht,"  and  without  refusing  to  work,  he 
inquired  of  the  captain  what  work  he  wished  him  to  take  up; 
the  captain  was  either  unwilling  or  unable  to  give  him  any 
suggestion  as  to  that.  Although  there  is  evidence  in  this  con- 
versation of  some  verbal  sparring  between  the  master  and  the 
libelant,  yet  there  is  nothing  in  it  to  justify  the  action  of  the 
master.  The  master's  evidence  as  to  the  conduct  of  the  libelant 
during  the  voyage  is  not  borne  out  by  the  evidence  of  four  of 
the  witnesses,  one  of  whom  was  a  witness  for  the  libellee.  More- 
over, the  libelant  produced  a  license  as  second  mate  on  steam 
vessels  for  the  term  of  five  years  from  February,  1903,  and  tes- 
tified to  having  served  as  mate  on  a  number  of  sailing  vessels, 
in  three  of  them  as  first  mate ;  in  steamers  as  second  mate ;  that 
he  never  had  any  trouble  with  the  master  on  any  of  these  ves- 
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sels.  With  this  lioense,  and  his  testimony, — taking  it  even 
with  some  allowance,  and  the  favorable  testimony  of  the  four 
sailors,  it  is  improbable  that  the  story  of  the  captain  and  the 
first  mate  as  to  his  inefficiency  and  negligence  is  correct  The 
master  went  so  far  as  to  say  that  he  had  not  performed  his 
duties  at  all.  In  view  of  all  the  circumstances,  I  feel  that  their 
evidence  is  somewhat  exaggerated.  It  is  difficult  to  under- 
stand, if  their  testimony  is  true,  why  they  should  not  have  ex- 
postulated with  the  libelant  during  the  voyage,  calling  his  at- 
tention to  his  failure  of  duty  and  with  some  exercise  of  patience 
and  interest  have  made  an  attempt  at  least  to  have  brought  him 
up  to  their  requirements;  but  nothing  of  that  kind  was  done. 
The  manner  of  the  master  toward  him  on  the  morning  of  the 
6th  of  October  has  all  the  appearance  of  insolence.  Ko  occasion 
appears  in  the  evidence  why  the  master  of  the  ship  at  that  time 
should  have  started  out  to  pick  a  quarrel  with  this  subordinate 
officer,  using  his  superior  authority  to  snub  him  and  put  him  at 
a  disadvantage,  to  refuse  to  give  him  any  hint  as  to  what  he 
required  or  what  work  he  should  attend  to,  and  then  to  disrate 
him  to  the  position  of  a  common  seaman.  It  is  not  to  be  pre- 
sumed that  libelant  was  an  ideal  mariner,  few  such  are  met 
with ;  but  that  he  was  so  deficient  that  the  disrating  was  justi- 
fiable does  not  appear  in  this  case. 

In  the  case  of  Thompson  v.  Busch,  23  Fed.  Cases  (No. 
13,944)  1024,  in  which  the  mate  was  displaced  and  returned 
to  the  United  States  on  the  ship  as  a  passenger,  the  court  goes 
fully  into  a  case  of  displacing,  and  although  the  evidence  in 
that  case  showed  disloyalty,  disrespect,  almost  conspiracy  on 
the  part  of  the  mate  against  the  master,  but  not  disobedience  in 
relation  to  the  navigation  of  the  ship,  yet  the  action  of  the 
lower  court  in  sustaining  the  mate  against  the  action  of  the 
master  in  displacing  him,  was  confirmed,  the  court  adopting 
the  rule  laid  down  in  the  case  of  Atkyns  v.  Burrows,  supra,  in 
which  it  was  decided  that  such  an  officer  "  may  forfeit  his  right 
to  command  and  wages,  by  fraudulent,  unfaithful,  and  illegal 
practices;  by  gross  and    repeated    negligence;    by  incapacity, 
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brought  on  him  by  his  own  fault,  to  perform  his  duty,  or  pal- 
pable want  of  skill  in  his  profession.'^ 

None  of  liiese  faults  are  made  out  by  the  testimony  in  this 
ease.  The  libelant,  with  a  long  record  of  service  as  first  and 
second  mate,  with  a  license  from  authority  as  second  mate  on 
steamships,  has  been  grossly  humiliated  before  his  crew  and 
has  been  damaged  in  his  reputation  so  that  wherever  such  dis- 
rating is  known,  it  will  tend  to  make  it  diiEcult  for  him  to  ob- 
tain such  engagements  as  his  license  entitles  him  to.  The  action 
of  the  master  in  sending  him  to  the  forecastle  and  compelling 
him  to  do  the  work  of  the  crew,  adds  to  the  damage  that  he  has 
suffered. 

I  find  that  he  is  entitled  to  $50  for  his  return  voyage  to  the 
port  where  he  shipped,  and  to  the  sum  of  $500  as  damages  and 
costs,  and  will  so  decree. 


In  the  Matter  of  the  Application  of  GEORGE  WADE  for  a 

Writ  of  Habeas  Corpus. 

April  10,  1908. 

Tractice — Habeas  Corpus — Proof  of  oral  decision  not  entered  in  the 
record:  A  prisoner  brings  proceedings  for  a  writ  of  habeas  corpus  and  the 
judge  orders  bis  discharge.  The  respondent  gives  notice  of  appeal  and  tbe 
prisoner  continues  in  custody.  Long  afterwards  be  brings  new  proceedings 
in  habeas  corpus  in  another  jurisdiction,  reciting  such  former  order  of  dis- 
charge. The  respondent  alleges  hearing  on  appeal  of  former  case  and  that 
tiie  order  of  discharge  appealed  from  was  reversed  hj  the  court  and  prisoner 
remanded,  but  shows  no  copy  of  decision  or  order  or  record  of  any  kind, 
011I7  reciting  "as  more  fully  appears  on  the  minutes  of*  appellate  court. 
Beld,  denying  prayer  for  discharge,  that  evidence  of  such  decision  would 
be  received  with  caution  and  considered. 

Habeas  Corpus:    Motion  for  discharge  of  petitioner. 

C.  C.  Bitting,  Attorney  for  Petitioner. 
C.  B.  Hemenway,  Attorney  General,  and  W.  L,  Whitney, 
Deputy  Attorney  General,  for  Respondent 
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DoLE^  J.  The  petitioner  alleges  that  under  an  indictment 
for  murder  in  the  first  degree,  found  in  the  circuit  court  of  the 
first  circuit  of  the  Republic  of  Hawaii,  the  petitioner  pleaded 
guilty  of  murder  in  the  second  degree  on  August  7,  1899,  and 
was  sentenced  to  imprisonment  at  hard  labor  for  life.  On  Au- 
gust 20,  1901,  he  was  discharged  from  imprisonment  by  order 
of  a  judge  of  the  circuit  court  of  the  first  circuit  of  the  Terri- 
tory of  Hawaii  in  habeas  corpus  proceedings,  and  the  petitioner 
pleads  that  such  order  has  never  been  annulled,  reversed  or  set 
aside,  but  remains  in  full  force,  and  that  he  is  entitled  to  his 
discharge  under  such  order;  that  on  February  6,  1902,  the  pe- 
titioner was  tried  and  convicted  bv  the  circuit  court  of  the  first 
circuit  of  the  Territory  of  Hawaii  under  an  indictment  by  a 
grand  jury  of  such  court  charging  him  with  murder  in  the  first 
degree  and  being  the  same  offense  with  which  he  had  been  pre- 
viously charged ;  upon  such  second  conviction  he  was  sentenced 
to  imprisonment  at  hard  labor  for  ten  years.  Under  these  al- 
legations the  petitioner  claims  that  he  is  now  held  a  prisoner 
without  due  process  of  law  and  has  been  twice  put  in  jeopardy 
of  his  life  for  the  same  offense  and  has  suffered  cruel  and  un- 
usual punishment,  and  is  now  being  held  under  the  first  sen- 
tence. 

The  respondent,  by  his  return  and  supplementary  return, 
admits  that  the  petitioner  is  in  custody  as  alleged,  and  the 
order  for  his  discharge  as  alleged,  but  alleges  that  the  respondent 
appealed  from  the  decision  or  order  discharging  him  as  afore- 
said to  the  supreme  court  of  the  Territory  of  Hawaii  and  that 
such  appeal  was  heard  at  the  October,  1901,  term  of  said  court, 
and  that  on  November  11,  1901,  the  said  court  reversed  the  de- 
cision of  the  said  circuit  court  of  the  first  circuit  discharging 
said  petitioner  and  remanded  him  into  custody  "as  more  fully 
appears  on  the  minutes  of  the  said  supreme  court";  and  the 
respondent  admits  that  on  the  6th  day  of  February  "a  certain 
purported  mittimus  purporting  to  order"  the  petitioner  into  the 
custody  of  the  high  sheriff  of  the  Territory  of  Hawaii  on  a 
sentence  of  ten  years  predicated  on  a  verdict  of  manslaughter 
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in  the  first  degree,  which  mittimus  is  the  same  as  that  referred 
to  by  petitioner,  and  that  the  respondent  "does  not  claim  to 
hold  the  said  George  Wade  under  said  purported  mittimus  and 
he  denies  that  the  said  George  Wade  was  and  now  is  in  custody 
of  him,  the  said  William  Henry,  high  sheriff,  undt;r  and  by 
rirtue  of  said  purported  mittimus." 

In  his  traverse  to  the  return,  the  petitioner  denies  the  al- 
lied appeal  or  that  the  record  in  the  case  was  ever  before  the 
supreme  court  of  the  Territory  or  that  such  court  ever  had 
jurisdiction  of  the  person  of  the  petitioner,  and  prays  that  he 
may  be  discharged  from  restraint. 

It  thus  appears  that  the  return  does  not  submit  any  copy  of 
a  judgment  or  order  or  decision  reversing  the  order  of  the  judge 
of  the  first  circuit  court  discharging  the  petitioner  under  haheas 
corpus  from  custody  August  20,  1901.  The  petitioner  demands 
his  discharge  on  this  ground  and  submits  numerous  authorities 
in  support  of  his  motion.  The  respondent  on  the  other  hand 
claims  that  opportunity  should  be  given  him  to  show  that  the 
alleged  decision  reversing  the  order  by  which  the  petitioner 
was  discharged  was  duly  made. 

I  find  on  reference  to  cases  that  precedents  diflFer  greatly  in 
regard  to  the  rights  of  parties  under  such  circumstances.  Many 
of  the  authorities  submitted  by  petitioner's  counsel  have  been 
rendered  under  the  provisions  of  the  codes  and  practice  acts 
of  some  of  the  States.  Such  decisions  are  not  necessarily  ap- 
plicable to  this  question  inasmuch  as  some  of  these  States  have 
adopted  arbitrary  rules  in  regard  to  the  proof  or  extension  of 
judgments  that  have  not  been  entered  or  that  have  been  irreg- 
ularly entered  or  entered  under  memoranda  which  are  vague 
and  uncertain.  In  the  common  law  jurisdictions, — to  apply 
more  directly  to  the  practice  of  the  courts  of  the  Territory  of 
Hawaii,  the  precedents  are  more  liberal.  The  principle  is 
something  like  this :  where  the  judgment  has  not  been  entered, 
it  is  unsafe  to  attempt  to  enter  it  in  the  records  from  the  mem- 
ory of  the  judge,  yet  some  of  the  courts  have  recognized  the 
fact  that  their  memory  of  recent  cases  may  be  more  or  less  re- 
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liable,  and  have  made  the  rule  that  such  corrections  or  state- 
ments of  an  oral  decision  may  be  entered  upon  the  memory 
of  the  judge  during  the  same  term  in  which  the  decision  was 
announced,  but  not  at  any  succeeding  term,  but  that  if  there 
are  memoranda  by  the  judge  or  by  the  clerk  which  show  be- 
yond a  doubt  the  conclusions  of  such  a  decision,  such  evidence 
may  be  used  in  proving  or  correcting  or  extending  it.  These 
courti  differ,  however,  some  ruling  that  only  such  memoranda 
as  are  required  by  law  to  be  kept  can  be  used  for  this  purpose, 
others  being  more  liberal.  The  point  aimed  at  is  to  allow  the 
proof  or  extension  on  the  record  of  decisions  which  have  not 
been  entered  or  imperfectly  entered,  by  reliable  evidence  which 
shall  prove  their  character  beyond  a  doubt. 

The  practice  of  the  Hawaiian  courts,  both  before  annexation 
and  after,  appears  to  be  less  formal  and  more  liberal  as  to  tech- 
nicalities than  that  of  any  other  part  of  the  United  States. 
There  is  no  question  but  that  under  the  Hawaiian  practice  a 
court  may  correct  or  prove  decisions  which  have  been  made  and 
not  entered  in  tiie  records  or  imperfectly  entered  at  any  time 
afterwards  at  succeeding  terms  and  enter  judgments  and  orders 
accordingly.  KaleicUii  v.  Grinbaimi  &  Co,,  9  Haw.  213 ;  Rose 
V.  Smith,  5  Id.  377. 

May  this  court  recognize  an  oral  decision  of  the  supreme 
court  of  the  Territory  of  Hawaii  not  entered  upon  the  minutes 
of  the  clerk,  not  followed  by  an  order  remanding  a  prisoner,  not 
evidenced  by  any  memoranda  signed  by  anyone,  as  the  supreme 
court  itself  might  do  if  the  matter  were  before  it? 

In  the  case  of  Schuster  v.  Rader,  22  Pac.  605,  606  (Colo., 
1889),  "  the  judgment  having  been  so  pronounced  in  open 
court,  the  act  of  entering  the  same  in  the  record  by  the  clerk 
was  purely  ministerial,  and  was  not  essential  to  the  existence 
of  the  judgment  so  rendered,  though  the  entry  was  necessary  to 
preserve  it,  and,  as  a  matter  of  proof,  was  the  best  evidence  of 
its  existence.  The  judgment  derived  its  force  and  effect  from 
the  fact  that  it  had  been  so  considered,  adjudged,  and  decreed 
by  the  court ;  and  it  became  effective  from  the  time  of  such  ad- 
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judication  and  promulgation  in  open  court,  though  the  minis- 
terial act  of  entering  the  same  in  the  records  of  the  court  might 
be  delayed."  This  is  a  case  in  a  code  state,  but  there  was 
probably  no  statute  which  prt^vented  such  ruling.  The  decision 
in  this  case  draws  a  distinction  between  a  judgment  announced 
or  orally  promulgated,  and  a  judgment  by  confession,  which 
takes  effect  and  has  an  existence  only  from  the  date  and  by 
reason  of  the  endorsement  and  entry  thereof  by  the  clerk. 

"While  we  admit  the  power  to  amend  a  record  after  the 
term  has  passed  in  which  the  record  was  made  up,  we  depre- 
cate the  exercise  of  the  power  in  any  case  where  there  was  the 
least  room  for  doubt  about  the  facts  upon  which  the  amend- 
ment was  sought  to  be  made.  *  *  *  But  when  the  facts 
stand  undisputed,  and  the  objection  is  based  upon  the  technical 
point  alone  that  the  term  is  passed  at  which  the  record  was 
made  up,  it  would  be  doing  violence  to  the  spirit  which  per- 
vades the  administration  of  justice  in  the  present  age  to  sus- 
tain it.  It  is  our  opinion  that  this  power,  of  necessity,  exists 
in  the  district  court,  and  that  its  exercise  must  in  a  great  meas- 
ure be  governed  by  the  facts  of  each  case."  Bilansky  v.  The 
Side  of  Minnesota,  3  Minn.  427,  quoted  with  approval  in  In 
re  Wight,  134  TJ.  S.  136,  145. 

1  Freeman  on  Judgments,  4th  ed.,  sec.  61,  p.  80,  has  the 
following : 

"  Probably  the  weight  of  authority  sustains  the  rule  that 
only  by  some  entry  or  memorandum  on  or  among  the  records 
of  the  court  can  the  rendition  of  a  judgment  be  proved.  It  is 
not  necessary  that  the  record  state  in  express  terms  that  a  judg- 
ment was  entered.  If  the  facts  shown  by  it  ^are  such  as  to 
reasonably  and  fairly  carry  conviction  that  a  judgment  was  in 
fact  rendered,  this  is  sufficient'." 

Yet  the  same  section  says,  "An  entry  must  somewhere  be 
found  and  produced  in  court,  apparently  made  by  the  authority 
of  the  court.  It  must  be  in  some  book  or  record  required  to 
be  kept  by  law  in  that  court." 

There  is  no  law  requiring  minutes  to  be  kept  by  the  courts 
of  the  Territory  of  Hawaii,  nor,  for  that  matter,  requiring 
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records  to  be  kept.  It  is  a  matter  of  course  that  records  in  the 
nature  of  papers  in  the  case  and  minutes  of  proceedings,  shall 
be  kept,  and  if  there  is  no  law  requiring  them  the  first  quota- 
tion from  Freeman  would  apply  if  there  are  memoranda  of 
proceedings  kept  as  a  matter  of  custom  or  convenience  by  the 
judge  or  by  the  clerk,  especially  if  such  memoranda  are  con- 
nected with  or  are  a  part  of  the  proceedings.  The  only  statu- 
tory provision  in  regard  to  the  records  of  the  courts  of  Hawaii 
that  I  have  been  able  to  find  is  the  provision  in  section  1686  of 
the  Revised  Laws  which  requires  that  the  clerk  shall  supervise 
and  direct  the  mode  of  keeping  accounts  and  records. 

Alabama,  a  code  State,  has  the  following  in  the  case  of 
Kuentheun  v.  Staie,  92  Ala.  91 :  "  The  bench  notes  of  a  judge, 
when  showing  the  necessary  data,  are  regarded  as  sufficient." 

It  is  laid  down  in  favor  of  the  strictness  adopted  by  many 
jurisdictions  in  regard  to  proving  judgments  that  third  parties 
are  likely  to  be  affected  by  a  later  statement  of  a  judgment 
which  has  been  absent  from  the  record  for  a  period  of  time. 
This  point  does  not  figure  in  this  case.  The  question  is,  was 
the  petitioner  remanded  to  custody  by  the  supreme  court  of 
the  Territorv  of  Hawaii  and  the  decision  of  the  circuit  court 
which  discharged  him  reversed? 

The  authorities  cited  apply  mainly  to  the  power  of  courts 
to  correct  their  own  records.  The  argument  of  memory  and 
familiarity  with  proceedings  does  not  apply  in  a  case  like  this, 
when  a  court  is  asked  to  receive  evidence  to  prove  a  ruling  of 
another  court 

I  feel,  however,  that  this  court  may  go  into  the  matter  and 
receive  testimony  as  to  the  alleged  decision  bearing  on  the  dis- 
position of  the  appeal  in  question,  if  there  was  such  appeal, 
and  as  to  it;S  exact  character.  Such  investigation  must  perforce 
be  strict  and  guarded  in  its  allowance  and  consideration  of  evi- 
dence. 

The  motion  to  discharge  the  petitioner  is  denied;  the  court 
will  receive  evidence  in  support  of  the  alleged  decision. 
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GEOEGE  MANSFIELD  vs.  THE  STEAM  SCHOONER 

DESPATCH, 

July  16,  1908. 

Seceipi  in  full — Understanding:  A  pay  roll  printed  in  blank  contain- 
ing in  addition  to  specific  words  of  discharge  the  words  ''and  in  full  of 
an  demands  of  whatsoever  kind  or  nature  against  the  above  named  vessel, 
her  owners  or  oflScers, "  although  prima  facie  a  receipt  in  full,  is  subject 
to  explanation  as  to  the  understanding  with  which  it  is  signed. 

Admiralty— Coasting  service.  Territory  of  Hawaii— Contract  of  ser- 
vice—First Mate — Filot:  An  engagement  of  a  person  holding  a  license 
as  master  and  pilot,  as  first  mate  of  a  vessel  engaged  in  the  inter-island 
coasting  service  of  the  Territory  of  Hawaii,  does  not  carry  with  it  an  en- 
gagement of  such  a  person  as  pilot  also. 

Same — Question  of  additional  compensation  of  first  mate  engaged  as 
pilot  subsequent  to  his  engagement  as  first  mate:  Such  person,  engaged 
as  first  mate  on  such  a  vessel,  upon  being  requested  after  the  first  voyage 
out  of  the  port  of  Honolulu  and  back,  to  perform  the  duties  of  pilot  one  of 
and  into  such  port  thereafter,  and  consenting  to  do  so,  is  entitled  to  reason- 
able compensation  for  such  pilotage  service  in  addition  to  his  pay  as  first 
mate. 

Same — lAbel  for  pilotage — Estoppel:  The  libelant  presented  his  bill 
for  services  as  pilot  and  afterwards  sued  for  a  larger  amount.  Held,  that 
the  amount  of  the  bill  may  be  taken  as  a  reasonable  appraisement  of  the 
value  of  the  services  rendered,  there  being  no  allegation  of  mistake. 

In  Admiralty:     Libel  for  compensation. 

Geo.  A.  Davis,  Proctor  for  Libelant. 
E.  M.  Watson,  Proctor  for  Libellee. 

DoLE^  J.  The  libelant  shipped  as  second  mate  of  the  libellee, 
running  between  the  port  of  Honolulu  and  the  port  of  Eltele, 
Kauai,  in  the  month  of  February  of  this  year.  After  one  voy- 
age he  was  promoted  to  the  position  of  first  mate  at  a  salary  of 
$95.00  a  month,  and  made  one  voyage.  On  going  out  of  the 
harbor  on  his  second  voyage  as  first  mate,  the  master  called 
him  up  on  the  bridge  and  stated  to  him  that  the  custom  house 
authorities  had  been  investigating  and  that  it  was  necessary  that 
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the  vessel  should  be  taken  out  of  the  port  of  Honolulu  and  in 
such  port  by  a  licensed  pilot  and  requested  him  to  perform 
such  services  thereafter.  The  master  held  a  license  as  master 
but  not  as  pilot  for  the  port  of  Honolulu ;  libelant  held  a  license 
as  master  and  pilot  covering  such  port.  On  or  about  the  4th 
day  of  June,  libelant  presented  a  bill  to  the  agent  of  the  vessel 
in  Honolulu  for  two  hundred  and  fifty  dollars  for  extra  ser- 
vices as  pilot,  which  was  refused  and  his  relation  with  the  vessel 
was  terminated  at  that  time. 

Libelant  alleges  in  the  libel  and  testifies  that  at  the  time  the 
master  requested  him  to  perform  pilot  services  the  master  said 
he  would  receive  some  compensation  for  such  services;  that 
several  times  before  the  4th  of  June  libelant  spoke  to  him  on 
the  subject  and  he  reiterated  such  promise.  The  master  denies 
having  made  any  such  promise  or  any  expression  of  such  a  char- 
acter. When  the  libelant  shipped  as  second  mate  he  knew  that 
the  master  had  no  license  as  pilot  for  the  port  of  Honolulu  and 
also  knew  that  he  would  be  required  to  have  a  pilot  in  going 
out  and  in  at  such  port.  There  is  no  evidence  supporting  the 
libelant's  allegation  and  testimony  that  the  master  promised 
him  compensation  for  pilot  services. 

I  find  from  the  evidence  that  there  is  no  custom  in  the  int^r- 
island  coasting  service  which  requires  that  a  first  officer  should 
have  a  pilot's  license;  also  that  there  was  no  engagement  of 
libelant  as  pilot  for  the  libellee  until  the  beginning  of  his 
second  voyage  as  first  mate.  When  libelant  was  paid  off  on  or 
about  the  4th  of  June,  the  pay  roll  on  a  printed  form  contained 
the  following  words :  "  Received  from  steamer  Despatch  and 
owners,  Voyage ,  the  sums  set  opposite  our  names  respec- 
tively, in  full  of  all  demands  for  services  rendered,  as  specified 
below,  and  in  full  of  all  demands  of  whatsoever  kind  or  na- 
ture against  the  above  named  vessel,  her  owners  or  officers." 
The  line  of  such  pay  roll  signed  by  libelant  gives  his  name,  his 
services  as  "mate,"  date,  time,  rate,  amount,  overtime,  etc,  etc. 
This  receipt  was  contended  by  the  claimant  to  be  a  receipt  in 
full.    The  libelant  stated  on  the  witness  stand  that  he  read  this 
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over  carefully  before  signing  it  and  signed  it  from  the  fact  that 
it  referred  to  his  services  as  "mate,"  there  being  no  reference 
to  any  other  kind  of  services,  and  that  the  sentence  "in  full  of 
all  demands  of  whatsoever  kind  or  nature  against  the  above 
named  vessel,"  referred  in  his  understanding  to  items  of  over- 
time. I  find  that  such  a  receipt,  although  prima  facie  a  re- 
ceipt in  full  for  all  demands,  is  subject  to  explanation  and  to 
the  understanding  imder  which  it  was  signed  by  the  person 
signing  it  and  that  in  this  case  it  is  not  a  discharge  against  him 
for  any  services  except  those  mentioned  in  the  pay  roll,  which 
are  services  of  mate.  It  is  interesting  to  notice  in  this  connec- 
tion that  in  the  pay  roll  of  the  company  dated  June  13th,  in 
which  a  new  first  mate, — Rosehill,  appears,  he  is  described  in 
the  column  of  services  as  "1st  mate  and  pilot." 

Although  seamen  are  not  required  to  be  shipped  under 
articles  in  the  coasting  service,  it  would  be  an  easy  matter  to 
use  a  simple  form  by  which  the  agreement  of  employment  be- 
tween a  ship  and  a  seaman  would  be  in  black  and  white,  and 
would  thereby  save  some  misunderstandings  and  perhaps  liti- 
gation. 

Has  libelant  any  claim  against  the  libellee  for  extra  services 
as  pilot?  This  question  is  rendered  more  difficult  from  the 
fact  that  the  master  denies  the  all^ation  and  testimony  of  the 
libelant  as  to  a  promise  of  compensation  and  there  is  his  word 
against  the  word  of  the  libelant.  Is  there  then  a  case  for  the 
libelant  on  the  ground  of  a  contract  for  extra  services  as 
quantum  meruit?  I  think  there  is,  because  as  found  above, 
there  was  a  distinct  engagement  of  the  libelant  by  the  agent  of 
the  libellee  for  services  as  pilot,  which  was  not  within  the 
original  contract,  and  although  the  master  took  the  ground  that 
libelant  was  engaged  as  pilot  and  even  acted  as  pilot  on  his  first 
voyage  as  first  mate,  which  is  unsupported  and  fully  disproved, 
he  is  chargeable  with  the  knowledge  that  such  was  not  the  fact 
and  that  a  mere  engagement  in  the  Hawaiian  coasting  service 
of  a  man  as  first  officer  is  not  an  engagement  of  him  as  pilot 
Beit  V.  Cook,  3  Fed.  Cas.  (1,282)  152.     The  presumption  of 
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law  is  that  for  the  performance  of  valuable  services  a  compen- 
sation is  due,  and  there  is  no  other  presumption  or  evidence  in 
this  case  sufficient  to  overcome  such  presumption.  Oliver  v- 
Vernon,  18  Fed.  Cas.  (10,501)  673,  677. 

A  man  who  holds  a  license  as  master  and  as  pilot  holds  a  cer- 
tificate of  two  distinct  qualifications  which  are  valuable  assets 
to  him  and  he  is  entitled  to  have  them  so  considered,  and  it 
is  not  to  be  tolerated  that  a  corporation  shall  engage  a  man  for 
a  service  under  one  of  these  qualifications  and  then  hold  him  to 
the  other  without  any  agreement  or  local  custom  to  that  effect. 
The  services  of  pilotage  in  and  out  of  the  harbor  of  Honolulu, 
although  in  relation  to  a  vessel  of  the  size  of  the  Despatch  are 
not  to  be  compared  with  the  responsibility  of  pilotage  in  some 
other  ports  or  with  the  responsibility  in  the  port  of  Honolulu 
in  the  case  of  a  very  large  ship,  yet  it  is  a  duty  which  carries 
an  important  responsibility  with  it;  a  man  who  is  qualified  to 
assume  such  responsibility  has  obviously  prepared  himself 
therefor  by  study  and  experience  and  when  his  service  is  valu- 
able to  the  party  for  whom  it  is  performed  it  should  be  specially 
compensated,  unless  it  is  covered  by  an  agreement. 
'  The  libelant's  original  estimate  as  shown  by  his  bill  is  two 
hundred  and  fifty  dollars.  He  sued  for  five  hundred  dollars, 
but  under  the  case  of  Lorenzen  v.  The  Clavervng,  2  TJ.  S.  Dis. 
Ct.  Haw.,  32,  his  deliberate  estimate  of  the  value  of  his  ser- 
vices estops  him  from  claiming  anything  beyond  it,  there  being 
no  mistake  alleged.  The  master  of  the  Despatch  testified  that 
such  services,  together  with  the  services  of  first  mate,  might  be 
worth  anything  from  one  hundred  and  ten  to  one  hundred  and 
twenty-five  dollars  a  month.  This  would  represent  a  remuner- 
ation above  the  wages  of  first  mate  of  a  figure  running  from 
fifteen  to  thirtv  dollars  a  month,  which  for  three  months  and  a 
half  would  represent  the  sum  of  one  hundred  and  five  dollars. 
The  Hawaiian  government  estimates  such  services  in  rela- 
tion to  the  class  of  vessels  that  include  the  Despatch,  to  be 
worth  five  cents  a  ton  of  the  register  of  the  vessel  piloted.  Re- 
vised Laws,  1905,  sec.  550.    It  is  in  evidence  that  the  Despatch 
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measures  698  tons, — supposedly  gross  measurement ;  this  would 
give  her  539  tons  net,  which  at  five  cents  a  ton  would  be 
$26.95  for  each  service,  making  for  the  fifty-one  occasions  tes- 
tified to,  $1,374.45,  which  would  be  the  amount  an  official  pilot 
'would  be  entitled  to.  I  find  that  two  hundred  and  fifty  dollars, 
the  amount  first  demanded  by  the  libelant,  to  be  not  only  a  rea- 
sonable but  a  conservative  charge  for  the  services  rendered,  and 
award  such  amount  to  libelant  with  costs. 


KAREX  S.  SORENSON  and  JAMES  LYLE,  doing  business 
as  co-partners  under  the  firm  name  and  style  of  SOKEN- 
SON  &  LYLE,  v8.  THE  UNITED  STATES  OF 
AMERICA. 

September  1,  1908. 

Pleading — Ultimate  facta — Evidential  facts:  Facts  which  are  the 
buU  of  an  action  and  upon  the  proof  of  which  the  right  to  a  judgment  de- 
pendS)  must  be  aUeged,  but  facts  which  are  necessary  to  prove  such  basic 
facts  should  not  be. 

Same — Conclusions  of  law — Conclusions  of  fact:  While  a  conclusion 
•of  law  should  not  be  pleaded,  conclusions  of  fact  may  be  where  they  are 
the  ultimate  facts  of  the  case  and  arise  from  evidential  facts. 

Statutory  proceedings  to  collect  claims  against  the  government:  Pro- 
ceedings under  the  act  of  March  3,  1887  (1  Supp.  B.  S.  559)  which  gives 
eirenit  and  district  courts  jurisdiction  in  actions  upon  contracts  '^express  or 
implied  with  the  government  of  the  United  States,"  are  not  demurrable  if 
thej  set  forth  facts  from  which  a  contract  may  be  implied,  or  if  the  bill 
ean  be  sustained  upon  any  theory  of  the  case. 

Value  of  services  and  materials  under  parol  contracts  with  the  United 
States:  Parol  contracts  with  the  government  wholly  or  partially  performed 
entitle  the  contractor  to  the  value  of  his  services  and  materials  as  upon  an 
Implied  contract  of  quantum  meruit,  although  the  law  requires  such  con- 
tmets  to  be  in  writing  and  signed  by  the  parties. 

Pleading — Allegation  of  interest  of  the  United  States  in  work  con- 
tracted for:  In  suits  on  such  contracts  it  is  not  necessary  for  plaintiffs  to 
•aUege  interest  of  the  United  States  in  the  work  contracted  for. 

At  Law:     Demurrer  to  petition. 

A.  G.  M.  Robertson,  Attorney  for  Plaintiffs. 
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/.  /.  Dunne,  Ass't.  U.  S.  Attorney,  for  the  Government. 

DoLE^  J.  The  plaintiffs  brought  this  action  against  the 
United  States  of  America  alleging  the  making  of  repairs  to  an 
American  schooner  at  the  request  and  under  the  direction  of  an 
officer  commanding  a  United  States  steamship  and  attached  to 
the  United  States  Naval  Station  at  Honolulu,  alleging  that  he 
was  "duly  authorized  and  acting  in  the  premises  for  and  on  be- 
half of  the  Xavy  Department  of  the  United  States  Govern- 
ment," and  alleging  further  that  the  reasonable  cost  and  value 
of  the  work  and  material  done  and  furnished  in  said  repairs, 
pursuant  to  such  employment  and  directions,  is  the  sum  of 
$1,019.69,  which  amount  is  claimed  of  the  defendant. 

The  defendant  demurred  to  the  petition  on  the  ground  that 
it  does  not  set  forth  sufficient  facts  to  constitute  a  cause  of  ac- 
tion against  the  defendant.  Defendant's  counsel  makes  the 
following  point  under  the  demurrer:  That  "the  allegation 
that  Lieutenant  Xiblack  was  Muly  authorized  and  acting  in 
the  premises  for  and  on  behalf  of  the  Xavy  Department  of  the 
United  States  Government,'  states  no  fact  and  is  the  mere 
opinion  or  conclusion  of  the  pleader." 

There  are  two  kinds  of  facts  which  relate  to  civil  proceed- 
ings. First,  the  fact  or  facts  which  form  the  basis  of  the  action 
and  upon  the  proof  of  which  the  right  of  a  judgment  vests. 
Those  are  called  sometimes  the  ultimate  facts  and  should  be 
allege<L  The  other  clavSs  of  facts  is  those  which  are  accessory 
to  the  main  fact  or  which  relate  to  it  in  such  a  wav  as  tend  to 
prove  it.  These  facts,  sometimes  spoken  of  as  evidential  facts, 
are  matters  of  testimony  and  need  not  be  alleged  in  a  complaint. 
McAllister  v.  Kuhn,  90  U.  S.  87. 

The  allegation  that  Lieutenant  Xiblack  was  duly  authorized 
and  acting  in  the  premises  for  and  on  behalf  of  the  Navy  De- 
partment of  the  United  States  Government  is  the  statement  of 
an  alleged  fact  which  in  that  form,  or  some  other,  appears  to 
me  to  be  proper  if  not  absolutely  necessary  to  the  complaint, 
inasumch  as  the  L^nited  States  Government  must  act  through 
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its  agents,  and  this  is  the  mere  statement  that  a  certain  person 
was  an  authorized  agent,  which  would  have  to  be  proved.  It 
might  have  been  sufficient  if  the  allegation  had  been  that  the 
United  States,  through  its  agent,  "employed  and  directed  said 
plaintiffs,"  etc.  Call  v.  County,  62  Iowa  448.  If  such  an  alle- 
gation is  the  conclusion  of  the  plaintiff,  that  does  not  neces- 
sarily exclude  it. 

"  It  is  an  elementary  rule  that  a  bare  conclusion  of  law  adds 
nothing  to  the  value  of  a  pleading,  and  should  be  disregarded 
when  the  sufficiency  of  the  facts  pleaded  to  constitute  a  cause  of 
action  or  a  defense  is  called  in  question.  But  this  rule  does  not 
extend  to  conclusions  of  fact.  Such  conclusions  do  not  render 
a  pleading  vulnerable  to  a  demurrer.  Ordinarily,  it  is  only 
necessary  to  plead  the  ultimate  facts  upon  which  the  pleader 
relies.  Such  facts,  of  necessity,  are  conclusions  drawn  from  in- 
tennediate  and  evidential  facts.  If  the  ultimate  facts  are  not 
stated  with  sufficient  certainty,  the  remedy  is  by  motion." 
Accident  Association  v.  Munson,  1  L.  R.  A.  N.  S.  1071. 

The  authorities  cited  by  defendant's  counsel  on  this  point, 
so  far  as  I  have  examined  them,  refer  to  conclusions  of  law. 

The  statute  of  March  3,  1887  (1  Supp.  R.  S.  559)  gives  the 
district  and  circuit  courts,  within  certain  limits,  jurisdiction 
to  hear  and  determine  all  claims  "upon  any  contract,  express 
or  implied,  with  the  government  of  the  United  States."  The 
act  also  provider  that  the  plaintiff  in  any  such  suit  shall  file  a 
petition  duly  verified,  etc.,  which  "shall  set  forth  the  full  name 
and  residence  of  the  plaintiff,  the  nature  of  his  claim  and  a 
succinct  statement  of  the  facts  upon  which  the  claim  is  based, 
the  money  or  any  other  thing  claimed,  or  the  damages  sought 
to  be  recovered,  and  praying  the  court  for  a  judgment  or  decree 
upon  the  facts  and  law." 

Judge  Morris,  in  Chappell  v.  United  States,  34  Fed.  Rep. 
673,  675,  commenting  on  these  provisions,  said: 

"  The  form  of  action  is  not,  therefore,  material,  and  such  a 
petition  is  not  demurrable  if  it  sets  forth  facts  from  which  a 
contract  may  be  implied,  or  if  it  alleges  lawful  and  authorized 
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acts  of  the  government,  not  torts  of  its  agents,  upon  which  an 
obligation  to  pay  damages  may  be  sustained." 

Defendant's  counsel  makes  a  further  point  as  a  ground  of 
demurrer:  "  The  provisions  of  U.  S.  R.  S.  3744  n^ative  any 
recovery  here." 

This  statute  provides  that  the  Secretaries  of  War,  the  Xavy 
and  the  Interior  shall  require  every  contract  made  by  them  or 
their  subordinates  to  be  made  in  writing  and  to  be  signed  by 
the  contracting  parties.  However,  it  is  fully  established  that 
where  a  parol  contract  between  private  parties  and  these  de- 
partments is  wholly  or  partially  executed  on  one  side,  the  party 
performing  will  be  entitled  to  recover  the  fair  value  of  his  ser- 
vices and  materials  as  upon  an  implied  contract  for  a  quantum 
meruit  Clark  v.  United  States,  95  XJ.  S.  539,  642 ;  8t.  Louis 
A.  Co.  V.  United  States,  191  Id.  159.  The  form  of  action  in 
this  case  combines  the  elements  both  of  a  quantum  meruit  and 
a  quantum  valebat. 

Defendant's  counsel  contends,  however,  that  these  authori- 
ties do  not  apply  to  this  case  because  no  privity  appears  between 
the  defendant  and  the  schooner  alleged  to  have  been  repaired 
under  its  direction  and  request  It  is  not  necessary  that  such 
privity  should  be  shown  by  the  plaintiffs;  it  might  be  difficult 
if  not  impossible  for  them  to  show  it  directly.  It  may  well  be 
implied  from  the  allegation  of  the  engagement  of  plaintiffs  as 
other  elements  of  the  contract  may  be  implied  under  the  statute. 

The  rule  in  equity  that  a  general  demurrer  will  be  overruled 
unless  it  appears  that  upon  no  possible  state  of  the  evidence  can 
a  decree  be  made,  applies  here.  FaUey  v.  Talhee,  65  Fed.  Rep. 
892 ;  Darrah  v.  Boyce,  62  Mich.  480. 

The  demurrer  is  overruled. 
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THE  UNITED   STATES   OF  AMERICA  vs.   MANUEL 

PEREZ  and  AUGUSTA  WALSH. 

September  10,  1908. 

Jurisdiction  of  the  United  States,  the  States  and  Territories  over  the 
tame  criminal  act:  Although  the  same  act  may  constitute  an  offense  both 
against  the  United  States  and  one  of  its  States  and  be  punished  independ- 
entlj  bj  each  government,  the  same  rule  does  not  hold  as  to  an  act  which  is 
an  offense  against  the  United  States  and  one  of  its  Territories,  in  that  the 
government  of  a  Territory,  unlike  a  State,  derives  its  powers  from  the 
United  States. 

Conviction  or  acquitted  in  a  territorial  court  as  a  bar  to  a  trial  for  the 
tame  ofense  in  a  federal  court:  It  therefore  follows  that  an  acquittal  or 
conviction  in  a  court  of  the  Territory  of  Hawaii  on  a  charge  of  adultery, 
which  is  an  offense  in  all  the  Territories  of  the  United  States  by  the 
federal  laws,  and  in  the  Territory  of  Hawaii  by  the  continuance  in  force  of 
the  law  of  the  Bepublic  of  Hawaii  on  the  subject  by  Congress  in  the  or- 
ganic act,  is  a  bar  to  a  trial  of  the  same  charge  in  the  federal  court  of 
Rieh  Territory;  inasmuch  as  both  courts  derive  their  authority  from  the 
United  States. 

Criminal  Law:     Plea  in  bar. 

W.  T.  Rawlins,  Ass't  U.  S.  District  Attorney,  for  the  Plain- 
tiff. 
/.  A.  Maroon,  Attorney  for  Defendants. 

DoLE^  J.  The  defendants  in  this  case  are  charged  with 
adultery  and  plead  in  bar  an  acquittal  in  a  territorial  court  on 
the  same  charge  and  covering  the  same  period.  This  is  con- 
tested on  the  ground  that  an  acquittal  in  a  territorial  court  is 
not  a  bar  to  a  trial  of  a  charge  of  the  same  case  as  a  federal 
offense.  Former  decisions  in  this  court  have  been  cited. 
United  States  v.  Kunda  and  Haro,  (Case  No.  52,  decided  No- 
vember 4, 1901)  ;  also  United  StaJtes  v.  Lee  8a  Kee,  ante  p.  262, 
In  this  last  case,  which  was  decided  on  demurrer  last  January, 
one  of  the  grounds  of  demurrer  was  that  the  crime  of  adultery 
was  punishable  under  the  laws  of  the  Territory  of  Hawaii  and 
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that  it  was  therefore  not  punishable  under  the  federal  law,  and 
it  was  urged  that  if  it  was  punishable  under  both  laws  persons 
would  be  liable  to  be  tried  twice  for  the  same  act,  against  the 
rule  against  placing  one  twice  in  jeopardy.  The  court  ruled 
in  that  case  that  both  laws  were  in  force  and  cited  the  Murphy 
Case,  40  Pac.  398,  that  although  one  might  be  liable  to  be  tried 
twice  for  the  same  act,  it  would  in  fact  be  trials  for  two  offenses, 
for  violating  a  federal  statute  and  for  violating  a  territorial 
statute. 

It  is  established  law  that  the  same  act  may  constitute  an  of- 
fense against  the  United  States  and  a  State  "subjecting  the 
guilty  party  to  punishment  under  the  laws  of  each  government; 
and  may  embrace  two  or  more  offenses."  Crossley  v.  Califor- 
nia, 168  U.  S.  640,  641 ;  Cross  v.  North  Carolina,  132  Id.  131, 
138 ;  Moore  v.  Illinois,  55  Id.  13,  19-20. 

As  a  rule,  these  cases  in  which  punishments  may  be  inflicted 
for  the  same  act  under  two  jurisdictions,  are  cases  in  which, 
although  the  act  is  the  same,  the  offense  is  somewhat  different; 
for  instance,  resisting  a  United  States  marshal,  an  offense 
against  the  United  States,  and  assault  and  battery  or  riot,  an 
offense  against  the  State.  It  also  appears  to  be  vaguely  con- 
ceded that  an  offense  which  is  the  same  as  to  both  sovereignties 
may  be  punished  by  them  both,  yet  the  expression  as  to  such  a 
rule  is  rare  and  unsatisfactory.  Although  the  law  recognizes 
the  right  of  separate  trials  and  punishments  for  the  same  act 
by  the  United  States  and  a  State,  yet,  the  sentiment,  coming 
down  from  old  common  law  times  against  placing  a  man  twice 
in  jeopardy  for  the  same  offense,  is  so  strong  that  the  Supreme 
Court  of  the  United  States  recognizes  such  action  as  exceptional 
and  only  excusable  "in  instances  of  peculiar  enormity  or  where 
the  public  safety  demanded  extraordinary  rigor."  Fox  v.  Ohio, 
46  U.  S.  410,  434. 

Is  a  Territory  in  the  same  class  with  a  State  in  this  question  ? 
The  case  of  In  re  Murphy,  supra,  would  seem  to  support  such 
a  view  and  the  case  of  Moore  v.  Illinois,  supra,  would  also  seem 
to  incline  to  that  view,  as  it  uses  the  expression  "every  citizen 
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of  the  United  States  is  also  a  citizen  o£  a  State  or  Territory. 
He  may  be  said  to  owe  allegiance  to  two  sovereigns  and  may  be 
liable  to  punishment  for  an  infraction  of  the  laws  of  either." 
The  recent  case  of  Grafton  v.  United  States,  206  U.  S.  333, 
would,  however,  seem  to  throw  new  light  on  the  situation,  or, 
perhaps  it  may  be  said  more  correctly,  to  have  made  an  advance 
in  the  law  of  this  question.  The  case  was  that  of  a  soldier  in  the 
Philippine  Islands  who,  while  in  the  discharge  of  his  duty  as  a 
sentry,  shot  a  Filipino.  He  was  tried  by  court  martial  under 
the  military  regulations  and  acquitted.  He  was  afterwards  ar- 
rested and  tried  by  one  of  the  courts  of  the  Philippines  and 
convicted.  The  case  was  carried  to  the  Supreme  Court  of  the 
Philippines  where  the  judgment  was  affirmed,  the  plea  of 
double  jeopardy  being  overruled  by  that  court.  The  case  then 
went  to  the  Supreme  Court  of  tlie  United  States  which  made  the 
following  rulings  in  its  decision: 

**A  civil  court  proceeding  under  the  authority  of  the  United 
States  cannot  withhold  from  an  officer  or  soldier  of  the  army 
the  full  benefit  of  that  guaranty,  after  he  has  been  once  tried 
in  a  military  court  of  competent  jurisdiction.  Congress,  by 
express  constitutional  provision,  has  the  power  to  prescribe 
rules  for  the  government  and  regulation  of  the  army,  but  those 
rules  must  be  interpreted  in  connection  with  the  prohibition 
against  a  man's  being  put  twice  in  jeopardy  for  the  same  of- 
fense. The  former  provision  must  not  be  so  interpreted  as  to 
nullify  the  latter.  If,  therefore,  a  person  be  tried  for  an  of- 
fense in  a  tribunal  deriving  its  jurisdiction  and  authority  from 
the  United  States  and  is  acquitted  or  convicted,  he  cannot  again 
be  tried  for  the  same  offense  in  another  tribunal  deriving  its 
jurisdiction  and  authority  from  the  United  States.  (Page  352.) 
*  *  *  We  rest  our  decision  of  this  question  upon  the 
broad  ground  that  the  same  acts  constituting  a  crime  against 
the  United  States  cannot,  after  the  acquittal  or  conviction  of 
the  accused  in  a  court  of  competent  jurisdiction,  be  made  the 
basis  of  a  second  trial  of  the  accused  for  that  crime  in  the  same 
or  in  another  court,  civil  or  military,  of  the  same  government. 
Congress  has  chosen,  in  its  discretion,  to  confer  upon  general 
courts-martial  authority  to  try  an  officer  or  soldier  for  any 
crime,  not  capital,  committed  by  him  in  the  territory  in  which 
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he  is  serving.  When  that  was  done  the  judgment  of  such  mili- 
tary court  was  placed  upon  the  same  level  as  the  judgments  of 
other  tribunals  when  the  inquiry  arises  whether  an  accused  was^ 
in  virtue  of  that  judgment,  put  in  jeopardy  of  life  or  limb. 
(Page  352.) 

"  The  government  of  a  State  does  not  derive  its  powers  from 
the  United  States,  while  the  government  of  the  Philippines  owes- 
its  existence  wholly  to  the  United  States,  and  its  judicial  tri- 
bunals exert  all  their  powers  by  authority  of  the  United  States. 
The  jurisdiction  and  authority  of  the  United  States  over  that 
territory  and  its  inhabitants,  for  all  legitimate  purposes  of  gov- 
ernment, is  paramount.  So  that  the  cases  holding  that  the  same 
acts  committed  in  a  State  of  the  Union  may  constitute  an  of- 
fense against  the  United  States  and  also  a  distinct  offense 
against  the  State,  do  not  apply  here,  where  the  two  tribunals 
that  tried  the  accused  exert  all  their  powers  under  and  by  au- 
thority of  the  same  government — ^that  of  the  United  States. '*■ 
(Pages  364-366.) 

The  expression  repeated  and  emphasized  that  a  person  tried 
for  an  offense  in  a  tribunal  deriving  its  jurisdiction  and  au- 
thority from  the  United  States  and  acquitted  or  convicted  can 
not  be  tried  again  for  the  same  offense  in  another  tribunal  de- 
riving its  jurisdiction  and  authority  from  the  United  States^ 
npplies,  so  far  as  I  can  see  at  the  present  time,  directly  and 
definitely  to  the  status  of  the  territorial  and  the  federal  courts 
of  this  Territory.  The  organic  act  continued  in  force  the  law 
prohibiting  adultery,  which  was  the  law  of  the  Republic  of 
Hawaii,  and  made  it  a  territorial  statute.  If,  therefore,  this 
court  is  correct  in  its  former  rulings  that  both  the  federal  and 
the  territorial  statute  punishing  adultery  are  in  force,  it  follows 
from  the  authority  of  Graf  ion  v.  The  United  StoUes,  that  both 
tribunals,  deriving  their  jurisdiction  on  this  subject  and  their 
authority  from  the  United  States,  a  judgment  of  one  court 
must  be  a  bar  to  a  trial  of  the  same  offense  in  the  other. 

The  plea  in  bar  is  allowed. 
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THE  UNITED  STATES  OF  AMERICA  vs.  HALEAKALA 
RANCH  COMPANY,  a  corporation. 

October  26,  1908. 

Constrtusiion  of  statute:  The  words,  "any  .  .  .  corporation  or- 
ganized by  authority  of  any  laws  of  Congress/'  in  the  act  of  Congress  of 
January  26,  1907  (34  Stat.  L.,  part  1,  p.  864).  do  not  include  a  corpora- 
tion chartered  by  the  government  of  the  Hawaiian  monarchy,  although  the 
act  of  Congress  creating  a  territorial  government  for  the  Hawaiian  Islands 
provided  that  the  pre-existing  Hawaiian  statute,  under  which  such  corpora- 
tion was  chartered,  should  ' '  continue  in  force ' '  subject  to  repeal  or  amend- 
ment. 

Same:  Such  words  include  a  corporation  chartered  by  the  territorial 
government  inasmuch  as  the  authority  for  its  incorporation  comes  primarily 
from  an  act  of  Congress  creating  such  government. 

Same:  Such  words  include  all  corporations  chartered  after  the  assump- 
tion of  sovereignty  of  the  Hawaiian  Islands  by  the  United  States  under  the 
provisions  of  the  joint  resolution  of  annexation,  with  the  exception  of 
joint  stock  companies. 

Same:  An  election  in  a  Territory  for  a  delegate  to  Congress  is  not  an 
election  within  the  definition  of  the  latter  part  of  the  act  of  Congress  of 
January  26,  1907. 

Constitutionality  of  statute:  Federal  laws,  making  regulations  for  the 
conduct  of  elections  in  which  federal  officers  and  legislators  are  voted  for 
and  providing  punishments  for  their  violation,  are  not  unconstitutional  be- 
cause of  the  circumstance  that  state  officers  and  legislators  are  voted  for 
at  the  same  election. 

Same:  A  federal  law  providing  for  the  punishment  of  "any  corpora- 
tion'' which  may  make  a  money  contribution  in  connection  with  an  election 
of  federal  officers  and  legislators,  is  not  unconstitutional  because  the  words 
any  corporation, ' '  include  state  corporations. 


It 


Information:     Under  act  of  Congress  of  January  26,  1907: 
34  Stat  L.,  part  1,  chap.  420,  p.  864. 

Robert  W.  Breckons,  TJ.  S.  District  Attorney,  for  the  Gov- 
ernment. 
Smith  &  Lewis,  Attorneys  for  Defendant. 

Dole,  J.     The  defendant,  a  corporation  organized  under 
and  by  virtue  of  the  laws  of  the  Kingdom  of  Hawaii  on  Sep- 
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tember  1,  1888,  is  charged  in  the  first  count  of  the  information 
with  making  a  "money  contribution  in  connection  with  an 
election  to  a  political  office,  to-wit,  to  an  election  for  the  office 
of  Delegate  from  the  Territory  of  Hawaii  to  the  Sixty-first 
Congress  of  the  United  States  of  America,  contrary  to  the  form 
of  the  statute  of  the  United  States  in  such  case  made  and  pro- 
vided, to-wit,  an  act  of  the  Congress  of  the  United  States  of 
America,  approved  January  26,  A.  D.  1907  (34  Stat.  L.,  part 
1,  p.  864).*'  The  statute  forbids  "any  national  bank  or  any 
corporation  organized  by  authority  of  any  laws  of  Congress'' 
from  making  a  "money  contribution  in  connection  with  any 
election  to  any  political  office." 

It  is  contended  by  the  United  States  that  upon  annexation 
all  corporations  owing  their  existence  to  either  the  Hawaiian 
Kingdom  or  the  Eepublic  of  Hawaii  "no  longer  had  any  stand- 
ing save  as  the  same  might  have  been  preserved  by  that  pro- 
vision of  the  resolution  of  annexation  which  reads  as  follows: 
*  The  municipal  legislation  of  the  Hawaiian  Islands,  not  en- 
acted for  the  fulfilment  of  the.  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution  nor  contrary  to  the  Con- 
stitution of  the  United  States  nor  to  any  existing  treaty  of  the 
United  States,  shall  remain  in  force  until  the  Congress  of  the 
United  States  shall  otherwise  determine'."  And  it  further 
contends  that  the  defendant  "was  in  fact  continued  in  exist- 
ence or,  if  the  term  may  be  used,  recreated,  by  virtue  of  the 
resolution  of  annexation." 

The  laws  of  the  Republic  of  Hawaii  were  more  definitely 
dealt  with  by  the  organic  act  creating  the  government  of  the 
Territory  of  Hawaii  (act  of  April  30,  1900:  31  Stat  L.  142). 
This  provides  in  section  6  "that  the  laws  of  Hawaii  not  incon- 
sistent with  the  Constitution  or  the  laws  of  the  United  States 
or  the  provisions  of  this  act,  shall  continue  in  force  subject  to 
repeal  or  amendment  by  the  legislature  of  Hawaii  or  the  Con- 
gress of  the  United  States,"  and  then  proceeds  specifically  to 
repeal  a  number  of  the  Hawaiian  laws  but  does  not  repeal  the 
Hawaiian  law  relating  to  corporations. 
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The  Hawaiian  Islands  became  a  part  of  the  United  States, 
not  by  conquest  or  by  any  use  of  force  by  the  greater  power,  but 
as  a  result  of  negotiations  between  the  two  countries,  the  initia- 
tion of  such  negotiations  having  come  from  the  Republic  of 
Hawaii.  In  the  light  of  these  facts,  the  expression  of  the  reso- 
lution of  annexation  (July  7,  1898 :  30  Stat.  L.  750)  that  the 
municipal  legislation  of  the  Hawaiian  Islands  should  '^remain 
in  force"  until  the  Congress  of  the  United  States  should  other- 
wise determine,  and  that  of  the  organic  act,  that  the  laws  of 
Hawaii  not  inconsistent  with  the  Constitution  or  laws  of  the 
United  States  or  the  provisions  of  the  organic  act  should  "con- 
tinue in  force,"  subject  to  repeal  or  amendment  by  the  legis- 
lature of  Hawaii  or  the  Congress  of  the  United  States,  was 
significant  of  the  complete  recognition  by  the  United  States  of 
the  validity  of  such  laws  under  the  new  status  and  of  the  agree- 
ment for  their  continuance  until  subject  to  further  legislation 
relating  to  them  either  by  Congress  or  by  the  Hawaiian  legis- 
lature. 

Annexation  was  a  transfer  of  sovereignty  by  friendly  com- 
pact, and  for  due  consideration.  Vest-ed  rights  not  involved  in 
the  transfer  cannot  be  affected  by  such  a  transaction,  nor  can 
it  be  construed  so  as  to  impair  the  obligation  of  contracts, — the 
contracts  related  to  this  case  being  the  charter  of  the  defendant 
granted  by  the  government  of  the  Hawaiian  Kingdom  and  con- 
tinued in  force  by  the  proclamation  of  1893  creating  the  Pro- 
visional Government  of  the  Hawaiian  Islands,  and  by  the  Con- 
stitution of  the  Republic  of  Hawaii,  which  charter  represents 
the  contract  between  government  and  the  incorporators,  and  the 
contract  between  the  stockholders. 

The  extinction  of  corporations,  as  suggested  by  counsel  for 
the  prosecution,  raises  the  difficult  question  of  the  revival  of 
such  extinguished  corporations, — assuming  them  to  have  been 
80  extinguished.  The  revival  of  a  corporation  which  has  been 
dissolved  is  as  fully  an  exercise  of  power  as  the  original  incor- 
poration. If,  therefore,  the  then  existing  Hawaiian  corpora- 
tions lost  their  corporate  powers  by  reason  of  the  annexation 
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proceedings,  it  does  not  appear  that  there  have  been  any  au- 
thoritative proceedings  since  that  time  to  revive  them.  The 
rule  pf  contemporaneous  construction,  then,  would  apply 
against  the  theory  of  extinction. 

The  situation  may  be  compared  with  the  sale  of  real  estate 
subjecting  the  granted  property  to  leasehold  covenants  or 
covenants  for  easements  of  right  of  way,  water  or  drainage,  in 
favor  of  third  parties.  In  such  a  case  the  transfer  of  owner- 
ship does  not  destroy  such  covenants,  even  momentarily.  The 
analogy  is  still  stronger  in  the  case  of  a  devise  of  real  estate 
subject  to  such  covenants,  in  that  the  devise  comes  into  opera- 
tion at  the  moment  the  proprietor  ceases  to  exist;  the  fact  of 
the  death  of  the  devisor  causes  no  extinction  of  the  covenants. 
I  am  convinced  that  there  was  no  break  in  the  authority  of  the 
Hawaiian  corporation  laws  and  no  cessation  of  the  status  of 
the  corporations  which  had  been  created  by  virtue  of  them ;  and 
the  suggestion  of  counsel  for  the  prosecution,  that  all  corpora- 
tions which  had  been  organized  imder  the  laws  of  either  the 
Kingdom  or  the  Republic,  "lost  their  corporate  powers  by  rea- 
son of  the  creator  having  ceased  to  exist,  and  r^ained  such 
powers  only  by  virtue  of  the  resolution  of  annexation  or  the 
organic  act,"  is  to  my  mind  inconsistent  with  the  facts.  If  I 
am  right  in  this  view,  it  cannot  be  said  that  this  defendant  was 
organized  by  authority  of  a  law  of  Congress. 

Counsel  on  both  sides  asked  the  court  that  if  "it  believes 
there  is  a  distinction  between  cases  of  corporations  organized 
before  and  those  organized  since  the  date  of  the  organic  act," 
it  would  express  such  belief  in  its  opinion. 

It  is  certain  that  the  above  considerations  do  not  apply  to 
corporations  organized  under  the  territorial  government,  and 
that  a  different  relation  to  the  authority  of  Congress  exists  in 
relation  to  such  corporations, — the  question  in  such  a  case 
being  merely,  is  a  corporation  that  is  chartered  by  the  territorial 
government  "organized  by  authority  of  any  laws  of  Congress  ?" 

The  cases  of  Adams  Express  Co.  v,  Denver  &  Rio  Orande 
R.  Co.,  16  Fed.  Rep.  712,  and  the  Pacific  Railroad  Removal 


TOf ITED  STATES  vs  HALEAKALA  EANCH.     308 

Cases,  115  U.  S.  2,  are  cited  to  support  the  negative  of  this 
question ;  but  although  the  first  of  these  cases  decided  that  Wells 
Fargo  &  Company,  a  corporation  organized  under  an  act  of  the 
Colorado  legislature, — Colorado  being  then  a  Territory,  was  not 
a  federal  corporation,  yet  the  gist  of  the  decisions  in  these  cases 
was  that,  under  the  act  of  Congress  of  March  3,  1875  (18  Stat. 
L,  chap.  137,  p.  470),  providing  among  other  things  for  "the 
reoiDval  of  causes  from  State  courts,"  "corporations  of  the 
United  States  created  by  and  organized  under  acts  of  Congress 
*  *  *  are  entitled  as  such  to  remove  into  the  circuit  courts 
of  the  United  States  suits  brought  against  them  in  the  State 
courts  under  and  by  virtue  of  the  act  of  March  3,  1875,  on  the 
ground  that  such  suits  are  suits  'arising  under  the  laws  of  the 
United  States'."  Even  though  the  implication  of  these  decis- 
ions is  that  corporations  organized  under  territorial  laws  are 
not  federal  corporations  and  so  not  entitled  to  the  benefit  of  the 
removal  statute,  it  does  not  follow  that  corporations  chartered 
under  the  provisions  of  territorial  laws  and  not  to  be  called 
^'federal  corporations,"  are  not  "organized  by  authority  of  any 
laws  of  Congress." 

Congress  has  incorporated  companies  by  direct  acts,  as  in  the 
case  of  the  Union  Pacific  Railroad  Company  (12  Stat.  L.,  chap. 
CXX,  p.  489)  and  other  corporations.  It  has  also  authorized 
Territories  by  general  act  to  provide  for  the  incorporation  of 
companies  for  certain  specified  objects.  The  legislature  here 
was  authorized  to  enact  such  a  law,  but  there  being  one  already 
in  operation,  which  was  continued  in  force  by  the  organic  act, 
there  was  no  necessity  for  new  legislation  on  the  subject.  Such 
corporations  may  be  said  to  be  created  by  authority  of  a  law 
of  Congress,  inasmuch  as  the  authority  for  their  incorporation 

comes  primarily  from  a  law  of  Congress.  Does  the  rule  that 
penal  laws  should  be  strictly  construed  interfere  with  such  a 

conclusion?     There  is  no  question  in  this  part  of  the  case  of 

construction  of  words,   but  here  is   a  sentence   open   to  two 

constructions  and  in  reaching  the  conclusion  the  object  of  the 

law  has  to  be  considered.     It  seems  to  me  that  a  conclusion 
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that  the  expression  of  the  statute,  "corporations  organized  by 
authority  of  any  laws  of  Congress"  includes  corporations 
created  under  a  territorial  law.  The  reason  of  such  a  conclu- 
sion is  so  much  stronger  than  any  basis  for  a  contrary  one,  that 
it  may  be  r^arded  as  imperative,  and,  if  so,  the  rule  of  strict 
construction  has  little  weight,  or  rather  it  may  be  said  that  the 
rule  requires  this  conclusion  rather  than  a  contrary  one. 

This,  however,  has  not  disposed  of  the  question  as  to  the 
status  of  corporations  which  had  been  chartered  between  the 
going  into  effect  of  the  joint  resolution  of  annexation  and  the 
inception  of  the  Territory  of  Hawaii. 

Counsel  for  the  defendant  cites  in  support  of  his  contention 
that  such  corporations  were  not  within  the  act  of  January  26, 
1907,  the  case  of  Hawaii  v.  Mankichi,  190  IT.  S.  197, — gen- 
erallv  known  as  the  Mankichi  Case;  also  the  cases  of  Peacock 
ic£  Co.  V.  Republic  of  IloAvaii,  12  Haw.  27,  Republic  of  Hah 
v/aii  V.  Edwards,  Id.  55,  and  Ex  parte  Ah  Oi,  13  Id.  534,  and 
argues  that  under*  the  joint  resolution  of  annexation  the  pro- 
vision that  "the  municipal  legislation  of  the  Hawaiian  Islands 
not  enacted  for  the  fulfilment  of  the  treaties  so  extinguished 
and  not  inconsistent  with  this  joint  resolution  nor  contrary  to 
the  Constitution  of  the  United  States  nor  to  any  existing  treaty 
of  the  United  States,  shall  remain  in  force  until  the  Congress 
of  the  United  States  shall  otherwise  determine,"  was  unneces- 
sary, as  the  continuance  of  such  municipal  l^islation  would 
have  been  a  matter  of  course  without  any  enactment  on  that 
point,  and  that  therefore  the  Hawaiian  statute  providing  for 
corporations,  remaining  in  force,  did  not  owe  its  authority  to 
Congress;  and  he  also  makes  a  distinction  between  the  expres- 
sion of  the  joint  resolution  and  that  of  the  organic  act  in  which 
the  former  uses  the  words  "remain  in  force"  and  the  latter  the 
words  "continue  in  force." 

I  am  imable  to  recognize  the  distinction  contended  for  be- 
twe<»n  these  expressions.  Remain  is  an  intransitive  verb  and 
coniinue  is  both  transitive  and  intransitive,  and  in  its  latter 
use  it  is  a  synonym  of  remain. 
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Besides  the  reference  in  the  joint  resolution  of  annexation 
providing  that  the  municipal  legislation  referred  to  "shall  re- 
main in  force,"  I  find  the  following  provision :  "until  Congress 
shall  provide  for  the  government  of  such  islands,  all  the  civil, 
judicial  and  military  powers  exercised  by  the  officers  of  the  ex- 
isting government  in  said  islands  shall  be  vested  in  such  person 
or  persons  and  shall  be  exercised  in  such  manner  as  the  Presi- 
dent of  the  United  States  shall  direct ;  and  the  President  shall 
have  the  power  to  remove  said  officers  and  fill  the  vacancies  so 
occasioned."  On  August  12,  1898,  at  Honolulu  the  joint  reso- 
lution was  confirmed  by  the  President  of  the  Republic  of  Ha- 
waii, and  the  sovereignty  of  the  Hawaiian  Islands  surrendered 
to  the  United  States.  Whereupon,  the  United  States,  by  its 
representative,  announced  that  in  the  exercise  of  the  powers 
conferred  on  him  by  the  joint  resolution,  the  President  directs 
that  the  "civil,  judicial  and  military  powers  in  question  shall 
be  exercised  by  the  officers  of  the  Republic  of  Hawaii  as  it  ex- 
isted just  prior  to  the  transfer  of  sovereignty,  subject  to  his 
power  to  remove  such  officers  and  to  fill  vacancies,"  and  that 
such  officers  should  at  once  take  an  oath  of  all^iance  to  the 
United  States. 

In  view  of  these  provisions  and  public  and  official  acts  and 
announcements,  can  the  defendant  maintain  his  contention? 
The  surrender  of  sovereignty  was  complete,  and  the  govern- 
ment of  the  Hawaiian  Islands  was  placed  by  Congress,  for  the 
time  being,  in  the  hands  of  the  President  of  the  United  States. 
Xot  only  did  he  have  the  power  to  appoint  and  remove  the  civil, 
judicial  and  military  officers,  but  also  to  direct  the  manner  in 
which  they  should  exercise  their  official  powers.  Among  these 
powers  was  the  power  to  incorporate  companies  for  certain  dis- 
tinct purposes  and  to  issue  charters  to  them.  This  power,  after 
the  surrender  of  Hawaiian  sovereignty  to  the  United  States, 
was  in  an  official  appointed  by  the  President  of  the  United 
States,  and  the  manner  of  the  exercise  of  this  power  was  in 
the  control  of  the  President  of  the  United  States,  who  received 
his  powers  in  the  matter  through  an  act  of  Congress,  i.  e.,  the 

20- D 
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joint  resolution.  Does  it  not  therefore  follow  that  all  Hawaiian 
corporations  chartered  between  the  confirmation  of  the  joint 
resolution  and  the  inception  of  the  Territory  were  organized 
by  authority  of  a  law  of  Congress?  I  think  it  does,  and  that 
therefore  such  corporations  are  within  the  law  forbidding  cor- 
porations so  organized  from  contributing  money  "in  connection 
with  any  election  to  any  political  office." 

It  does  not  appear  that  joint  stock  companies,  which  are  in- 
corporated independently  of  official  consent,  and  do  not  re- 
quire charters  emanating  from  any  authority  for  their  exist- 
ence are  within  the  act,  and  forbidden  to  make  the  money  con- 
tributions  referred  to. 

The  second  count  of  the  information  alleges  that  the  defend- 
ant made  "a  money  contribution  in  connection  with  an  election 
at  which  a  representative  in  Congress  is  to  be  voted  for,  to-wit, 
in  connection  with  an  election  within  the  Territory  of  Hawaii 
for  a  delegate  to  represent  the  said  Territory  of  Hawaii  in  the 
Sixty-first  Congress  of  the  United  States  of  America." 

The  contention  of  the  defendant  in  support  of  the  demurrer 
as  to  this  count  is  that  inasmuch  as  the  law  describes  the  offense 
as  a  money  contribution  by  a  corporation  at  an  election  in 
which  a  representative  in  Congress  is  to  be  voted  for,  there  is 
no  violation  of  the  law  in  a  contribution  in  connection  with  an 
election  at  which  a  delegate  in  Congress  is  to  be  voted  for,  the 
law  bein^  silent  in  regard  to  such  latter  election. 

The  prosecution  urges  that  the  Constitution  in  its  provisions 
in  regard  to  Congress  makes  no  use  of  the  word  delegate  in 
dealing  with  elections  for  members  of  Congress  but  uses  only 
the  words  senators  and  representatives  (Art  1,  sec  4),  and 
says  in  its  brief,  on  page  13,  "surely  it  was  contemplated  that 
perhaps  such  an  act  as  that  of  March  3,  1817  (3  Stat  L.,  chap. 
XLII,  p.  363),  and  subsequent  acts  relative  to  delegates,  might 
come  before  Congress"  in  that  "at  the  time  of  its  adoption  Con- 
gress of  course  had  in  mind  that  at  some  time  in  th^  future  it 
would  become  necessary  in  some  manner  or  other  to  govern  the 
Territories." 
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As  a  matter  of  fact,  the  first  ordinance  providing  for  the  gov- 
ernment of  the  Northwest  Territory  was  enacted  July  13,  1787 
(R  S.  U.  S.,  p.  15,  1  Stat.  L,,  50),  two  months  before  the  en- 
actment of  the  Constitution,  and  such  ordinance  provided  for 
the  election  of  a  delegate  to  Congress.  So  it  may  be  taken  for 
granted  that  w^hen  the  Constitution  was  enacted  the  members 
of  the  Constitutional  Convention  were  fully  apprised  of  such 
feature  of  territorial  government.  Thereafter,  from  time  to 
time,  amendments  were  made  to  the  act  of  1787  by  which  the 
manner  of  election  of  del^ates  was  changed  from  election  by 
the  upper  and  lower  houses  of  the  l^islatures  of  the  territories 
to  an  election  by  the  same  voters  as  were  electors  of  represen- 
tatives. The  fact  that  the  Constitutional  Convention  made  pro- 
vision in  the  Constitution  for  senators  and  representatives  as 
members  of  Congress  (Art.  1,  sees.  2  and  3),  is  evidence  that 
these  were  deemed  to  be  constitutional  matters  and  not  matters 
of  general  legislation ;  and  the  further  fact  that  the  Constitu- 
tion gave  to  Congress  the  power  to  "make  all  needful  rules  and 
reflations  respecting  the  territory  or  other  property  belonging 
to  the  United  States"  (Art.  4,  sec.  3),  is  evidence  of  their  view 
that  the  matter  of  dealing  with  the  territories,  providing  for 
their  government  and  representation  in  Congress  by  delegates, 
were  subjects  belonging  to  the  legislative  department  of  the 
government,  such  legislation  having  already  been  initiated  by 
the  act  of  1787,  already  referred  to.  And  this  arrangement 
fully  accounts  for  the  fact  that  in  the  Constitution  there  is  no 
reference  to  delegates  where  reference  is  made  to  senators  and 
representatives. 

The  case  of  Doiy  v.  Strong,  1  Pinn.  (Wis.)  84,  88,  is  cited  in 
the  plaintiff's  brief  as  authority  for  the  contention  that  the 
words  of  the  act  "Representatives  in  Congress"  include  dele- 
gates in  their  meaning.  The  court  in  this  case  referred  most 
briefly  to  this  point  and  decided  that  the  provisions  of  the  sixth 
section  of  the  first  article  of  the  Constitution,  giving  to  sena- 
tors and  representatives  in  Congress  the  privilege  from  arrest 
during  their  attendance  at  the  sessions  and  in  going  to  or  re- 
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turning  from  the  same,  applies  to  a  delegate  on  the  ground  that 
he  is  a  member  of  the  House  of  Representatives  and  entitled  to 
the  same  constitutional  privileges  as  senators  and  representa- 
tives. Certainly  by  analogy  he  should  have  such  privileges^ 
whether  he  is  entitled  to  them  by  virtue  of  the  Constitution  I 
have  much  doubt. 

The  provisions  of  chapter  8  of  the  Revised  Statutes  on  con- 
tested elections,  cited  by  counsel  for  the  prosecution  as  an  in- 
stance in  which  the  word  representative  was  used  by  Congress 
as  including  delegates,  has  little  significance  in  relation  to  this 
point  The  first  section  of  this  chapter  (section  105)  begins 
with  the  words  "  Whenever  any  person  intends  to  contest  the 
election  of  any  member  of  the  House  of  Representatives,"  etc 
This  raises  the  question  as  to  what  constitutes  a  member  of  such 
House.  If  a  delegate  is  a  member,  then  this  phrase  quoted  has 
no  significance  on  the  question  as  to  whether  the  word  repre- 
sentative includes  delegare,  because  if  a  del^ate  is  a  member 
of  the  House  of  Representatives  then  he  is  fully  included  by 
the  words  "any  member  of  the  House  of  Representatives."  In 
the  case  of  Doty  v.  Strong,  supra,  the  court  decides  that  a  dele- 
gate is  a  member  of  the  House  of  Representatives. 

There  is  some  conflict  in  the  statute  in  referring  to  the  status 
of  delegates  as  to  such  membership,  but  I  deem  such  conflict  to 
have  little  significance  but  to  be  attributed  more  to  thoughtless- 
ness in  drafting  bills  than  to  any  consideration  of  their  status. 
On  general  principles,  in  spite  of  the  common  use  in  the  stat- 
utes of  the  words  "members  and  delegates,"  I  think  it  stands  to 
reason  that  a  delegate  is  a  member  of  the  House  of  Represen- 
tatives, although  not  a  full  member.  He  is  elected  to  such 
position  by  the  same  electors  as  elect  the  representatives,  he  is 
allowed  the  same  salary  as  the  representatives  and  the  same 
mileage,  he  has  a  seat  in  the  House  with  the  right  to  join  in 
the  discussion  of  matters  before  the  House,  acts  on  the  commit- 
tees, and,  so  far  as  I  am  aware,  has  all  the  powers  of  represen- 
tatives with  the  one  exception  that  he  is  without  a  vote.  There 
is  no  doubt  in  my  mind  but  that  he  is  a  member  of  the  House 


UNITED  STATES  vs.  HALEAKALA  RANCH.     309 

of  Representatives  but  without  full  powers,  and  to  an  extent 
he  is  recognized  as  such  in  Congressional  legislation.  With 
this  conclusion,  the  reference  to  the  chapter  on  contested  elec- 
tions has  no  force.  The  fact  that  in  the  contest  referred  to  of  the 
election  of  Delegate  Kalanianaole  in  this  district,  the  House  took 
jurisdiction  and  decided  the  questions  raised  without  objection 
or  raising  the  question  of  the  validity  of  the  proceedings  on  ac- 
count of  the  fact  that  it  was  a  delegate  whose  election  was  con- 
tested, shows  conclusively  that  that  body  considered  that  a  dele- 
gate was  a  member  of  the  House  of  Representatives  under  the 
section  referred  to. 

Generally  in  the  federal  statutes  where  delegates  are  meant 
to  be  included  the  word  is  used.  We  have  in  the  following  sec- 
tions of  the  Revised  Statutes  references  to  "Representatives  and 
Delegates"  in  different  laws  referring  to  matters  of  election: 
2010,  2011,  2016,  2017,  2018,  2020,  2021,  2027,  6511,  5612, 
5513,  5514,  5515;  also  the  following:  35,  38,  39,  45,  47;  also 
18  Stat.  L.  389  and  32  Stat.  L.  854-861 ;  also  section  1782  re- 
ferring to  taking  compensation  in  matters  to  which  the  United 
States  is  a  party,  "No  Senator  or  Representative  or  Delegate 
after  his  election  and  during  his  continuance  in  ofSce,"  etc 
This  act  as  originally  enacted  used  the  following  words :  "  Ko 
member  of  the  Senate  or  House  of  Representatives  shall, 
after  his  election  and  during  his  continuance  in  office,"  etc. 
The  words  "or  Delegate"  were  added  in  the  first  line  of  this 
section  in  accordance  with  a  bill  introduced  in  the  House 
January  15,  1872,  so  as  to  include  Congressional  delegates  from 
the  Territories  and  the  District  of  Columbia.  H.  R.  1028 ;  1 
Gould  &  Tucker's  Notes  on  the  Revised  Statutes,  p.  455.  It  is 
significant  that  in  all  of  these  references  to  the  members  of  the 
lower  house  there  appears  no  case,  so  far  as  my  information 
goes,  where  the  word  "representative"  is  impliedly  used  for  the 
word  "del^ate."  This  fact  tends  strongly  to  sustain  the  theory 
that  Congress  has  as  a  rule  never  confused  the  two  words  "rep- 
resentative" and  "delegate"  or  used  the  word  "representative" 
as  including  in  its  meaning  the  word  "delegate." 
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The  rule  of  strict  construction  of  criminal  statutes  is  doubt- 
less based  on  the  other  rule  that  everyone  is  presumed  to  know 
the  law.  It  is  not  the  policy  of  the  courts  nor  is  it  consistent 
with  justice  that  persons  should  be  punished  for  infractions 
of  such  provisions  of  criminal  statutes  as  are  uncertain  in  their 
meaning,  especially  where  the  application  of  the  law  to  the 
conduct  of  the  person  charged  with  its  infraction,  requires  the 
law  to  be  construed  to  meet  the  case. 

"  Laws  which  create  crime  ought  to  be  so  explicit  that  all 
men  subject  to  their  penalties  may  know  what  acts  it  is  their 
duty  to  avoid.  Before  a  man  can  be  punished,  his  case  must 
be  plainly  and  immistakably  within  the  statute."  United 
States  V.  Brewer,  139  TJ.  S.  278,  288. 

"  The  certainty  of  the  law  is  next  in  importance  to  its  jus- 
tice. And  if  the  legislature  has  expressed  its  intention  in  the 
law  itself,  with  certainty,  it  is  not  admissible  to  depart  from 
that  intention  on  any  extraneous  consideration  or  theory  of 
construction."  2  Lewis'  Sutherland  on  Statutory  Construction, 
698,  sec.  365. 

This  is  not  the  case  of  a  law  that  needs  construction  in  order 
to  give  it  life.  It  is  merely  a  question  of  extending  its  applica- 
tion beyond  the  ordinary  meaning  of  its  language.  The  word 
"Representative,"  in  the  statute  under  which  this  case  is 
brought,  is  obviously  used  in  its  technical  sense,  that  being  the 
use  of  the  associated  words  "Presidential  and  Vice-Presiden- 
tial" and  "Senator."  "  The  context  may  be  referred  to  in  as- 
certaining the  sense  in  which  it  was  used."  Southern  Bell  Tele- 
phone &  Telegraph  Co,  v.  D'AlembeHe,  39  Fla.  25:  21  So.  570; 
2  Lewis*  Sutherland  on  Statutory  Construction,  753,  sec.  394. 
"  Such  words,  however,  will  be  understood  in  a  technical  sense 
when  the  act  treats  of  a  subject  in  relation  to  which  such  words 
are  technically  employed."  Id.,  sec.  395 ;  Merchants*  Bank  v. 
Cook,  4  Pick.  (Mass.)  405.  It  does  not  appear  that  there  is 
any  instance  in  which  the  word  "Representative"  is  used  in  the 
United  States  statutes  in  matters  referring  to  Congress  or 
Congressional  elections  in  an  untechnieal  sense. 
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"  It  is  not  permitted  to  courts,  in  this  class  of  cases,  to  at- 
tribute inadvertence  or  oversight  to  the  legislature  when  enum- 
erating the  classes  of  persons  who  are  subjected  to  a  penal  en- 
actment, nor  to  depart  from  the  settled  meaning  of  words  or 
phrases  in  order  to  bring  persons  not  named  or  distinctly  de- 
scribed within  the  supposed  purpose  of  the  statute."  United 
Stales  V.  Harris,  177  U.  S.  305,  309. 

"  It  is  not  enough  to  authorize  a  conviction  under  it  (the 
act)  that  the  case  comes  within  the  mischief  or  reason  of  a  law. 
It  must  come  within  its  provisions  and  be  one  of  the  enumerated 
cases  for  which  it  inflicts  a  punishment."  United  States  v. 
Wihm,  28  Fed.  Cas.  (No.  16,730),  699,  709. 

"  The  mischief  at  which  a  statute  was  leveled,  and  the  fact 
that  other  acts  which  it  does  not  denounce  are  within  the  mis- 
chief, and  of  equal  atrocity  with  those  which  it  forbids,  do  not 
raise  the  presumption  that  the  legislative  body  which  enacted 
it  had  the  intention,  w^hich  the  law  does  not  express,  to  pro- 
hibit the  performance  of  the  act«  which  it  does  not  forbid.  Nor 
will  they  warrant  a  construction  which  imports  into  the  statute 
such  a  prohibition.  The  intention  of  the  legislature  and  the 
meaning  of  a  penal  statute  must  be  found  in  the  language  ac- 
tually used,  interpreted  according  to  its  fair  and  usual  mean- 
ing, and  not  in  the  evils  which  it  was  intended  to  remedy,  nor 
in  the  assumed  secret  intention  of  the  lawmakers  to  accomplish 
that  which  they  did  not  express."  Johnson  v.  Southern  Pacific 
Co,,  117  Fed.  Rep.  462,  467. 

"A  penal  statute  cannot  be  extended  by  implication  or  con- 
stniction.  It  cannot  be  made  to  embrace  cases  not  within  the 
letter,  though  within  the  reason  and  policy,  of  the  law.  Al- 
though a  case  may  be  within  the  mischief  intended  to  be  reme- 
died by  a  penal  act,  that  fact  affords  no  sufficient  reason  for 
construing  it  so  as  to  extend  it  to  cases  not  within  the  correct 
and  ordinary  meaning  of  the  language.  *  *  *  To  con- 
stitute the  offense  the  act  must  be  both  within  the  letter  and 
spirit  of  the  statute  defining  it.  Penal  statutes  can  never  be 
extended  by  mere  implication  to  either  persons  or  things  not 
expressly  brought  within  their  terms."  Sviherland  on  Statu- 
tory  Construction,  439,  440,  sec.  350. 

"A  penal  statute  should  be  construed  to  carry  out  the  ob- 
rious  intention  of  the  legislature,  and  be  confined  to  that. 
Every  case  must  come  not  only  wathin  its  letter  but  within  its 
spirit  and  purpose;  but  it  should  be  given  a  rational  construc- 
tion."   Id.  445,  sec.  354. 
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Late  in  the  discussion  of  this  ease  on  briefs,  counsel  for  the 
defendant,  with  the  consent  of  the  court  and  counsel  for  the 
prosecution,  submitted  a  brief  against  the  constitutionality  of 
the  act  under  which  this  case  was  brought.  Hie  cites  the  de- 
cision in  the  Employers'  Liability  Cases,  207  U.  S.  463,  as 
authority  for  his  contention,  and  argues  that  the  act  in  question 
is  unconstitutional  because  it  deals  with  elections  in  which 
state  officers  are  voted  for,  and  says,  "  the  act  prohibits  any 
contribution  in  connection  with  state  officers  because  elected 
at  the  same  election  with  congressmen,"  and  again,  "the  force 
and  effect  of  this  statute  is  to  prohibit  contributions  to  election 
of  state  officers." 

The  Employers'  Liability  Act  attempts  a  new  departure  in 
regard  to  the  "fellow  servant"  rule  of  liability  of  employers, 
by  removing  the  benefit  of  this  rule  from  employers  who  are 
common  carriers  "engaged  in  trade  or  commerce  in  the  Dis- 
trict of  Columbia,  or  in  any  Territory  of  the  United  States,  or 
between  the  several  States,  or  between  any  Territory  and  an- 
other, or  between  any  Territory  or  Territories  and  any  State 
or  States,  or  the  District  of  Columbia,  or  with  foreign  nations, 
or  between  the  District  of  Columbia  and  any  State  or  States 
and  foreign  nations."  34  Stat.  L.,  part  1,  p.  232.  The  court 
decided  that  it  was  within  the  power  of  Congress  to  apply  the 
fellow  servant  rule  wherever  injury  occurred  in  interstate  busi- 
ness but  found  that  where  the  law  went  beyond  this  and  made 
employers  liable  in  matters  outside  of  federal  jurisdiction,  that 
is,  where  the  employes  were  injured  while  engaged  in  intra- 
state work,  the  law  was  unconstitutional. 

The  law  of  the  present  case  is  based  upon  the  constitutional 
provision  giving  Congress  authority  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution"  the 
legislative  powers  vested  by  the  Constitution  in  Congress  (Art. 
1,  sec.  8,  par.  18).  One  of  these  is  the  power  to  make  r^ula- 
tions  as  to  the  manner  of  holding  elections  (Art.  1,  sec.  4). 

Is  there  any  analogy  between  the  Employers'  Liability  Act 
and  the  statute  under  consideration,  and  has  that  act  estab- 
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lished  a  precedent  by  wbich  this  statute  must  be  regarded  as 
unconstitutional  ? 

At  first  sight  the  Employers'  Liability  Act  appears  similar 
in  the  principles  to  be  applied  in  its  execution  to  the  act  under 
consideration,  but  upon  examination^  these  apparent  similari- 
ties disappear;  the  one  being  an  attempt  to  deal  with  matters 
relating  to  the  rights  of  individuals  which  include  incidents 
beyond  the  jurisdiction  of  the  United  States,  while  the  other 
is  an  act  based  on  clear  constitutional  authority  and  aimed  to 
protect  the  purity  of  federal  elections,  and  operative  only  in 
such  elections;  the  mere  fact  that  state  officials  and  legislators 
are  voted  for  at  the  same  elections  by  state  enactment  for  state 
convenience,  not  being  deemed  by  the  Supreme  Court  to  be  any 
ground  for  defeating  the  object  of  the  law. 

The  cases  of  Ex  parte  Siebold  (100  U.  S.  371),  and  Ex  parte 
Yarbrough  (110  Id.  651),  supported  by  numerous  other  federal 
cases,  have  defined  the  law  in  relation  to  elections  where  federal 
and  state  officers  and  legislators  are  voted  for,  which,  unless 
overruled  by  the  Employers'  Liability  Cases,  establish  the 
rule  thaj  Congress  has  the  power  to  enact  laws  for  the  protec- 
tion of  elections  in  which  federal  officers  and  legislators  are 
voted  for,  from  violence,  corruption  and  fraud,  even  though 
state  officers  and  legislators  are  voted  for  in  such  elections; 
and  that  state  officials  whose  duty  it  is  to  conduct  such  elec- 
tions are  for  the  time  being  acting  for  the  United  States  as  the 
paramount  authority,  and  may  be  punished  for  violation  of 
federal  regulations  relating  to  the  conduct  of  such  elections. 

This,  it  appears  to  me,  is  a  distinct  proposition  from  that 
disposed  of  in  the  Employers'  Liability  Cases,  in  that  it  is 
based  on  constitutional  provisions  for  the  control  of  federal 
elections  through  the  l^slative  authority  of  Congress,  and  is 
a  matter  of  paramount  importance  to  the  satisfactory  adminis- 
tration of  the  federal  government  both  in  the  legislative  and 
executive  departments.  The  fact  that  the  federal  officials  and 
legislators  are  voted  for  in  the  same  elections  with  state  officials 
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and  legislators,  is  an  incident  which  in  no  way  conflicts  with 
the  paramount  authority  of  Congress  to  regulate  such  elections. 

"  The  day  fixed  for  electing  members  of  Congress  has  been 
established  by  Congress  without  regard  to  the  time  set  for  elec- 
tion of  State  oificers  in  each  State,  and  but  for  the  fact  that  the 
State  legislatures  have,  for  their  own  accommodation,  required 
State  elections  to  be  held  at  the  same  time,  these  elections  would 
be  held  for  congressmen  alone  at  the  time  fixed  by  the  act  of 
Congress."     Ex  parte  Yarbrough,  supra,  661. 

It  is  recognized  in  these  cases  that  unlawful  acts  in  such 
ele<;tions  which  can  affect  only  the  election  of  state  officers  and 
legislators,  are  beyond  the  jurisdiction  of  Congress.  Ex  parte 
Siebold,  supra,  393.  The  cases  cited  in  defendant's  brief  of 
United  Stoics  v.  Cahill,  9  Fed.  Rep.  80,  United  Staies  v.  Sea- 
man, 23  Id.  882,  Ex  parte  Perkins,  29  Id.  900  and  United 
States  V.  Morrissey,  32  Id.  147,  all  recognize  this  point  and 
fully  recognize,  specifically  or  by  implication,  the  law  of  Ex 
parte  Siebold  and  Ex  parte  Yarbrough,  supra,  as  to  the  juris- 
diction of  the  United  States  in  all  cases  >vhere  the  unlawful  act, 
being  a  violation  of  a  federal  statute,  may  affect  the  election  of 
federal  officers  or  legislators. 

The  case  of  Ex  parte  Siebold  was  brought  under  sections 
2012,  2021,  5515  and  5522  of  the  Revised  Statutes  of  the 
United  States.  The  offense  charged  in  the  indictment  was, 
briefly,  that  certain  of  the  defendants  stuffed  the  ballot  boxes 
with  ballots,  it  being  a  state  regulation  that  the  names  of  the 
federal  officers  to  be  voted  for  should  be  placed  on  the  same 
ticket  with  those  of  the  state  officers  to  be  voted  for ;  also  that 
certain  of  the  defendants  prevented  a  certain  United  States 
marshal  and  a  certain  supervisor  of  election,  representing  the 
United  States,  from  examining  the  ballot  boxes  before  the  poll- 
ing began.  Siebold  was  convicted  on  a  count  of  the  indictment, 
which  contained  the  charge  of  stuffing  the  ballot  boxes.  The 
case  was  brought  up  on  application  for  a  writ  of  habeas  corpus 
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and  the  question  of  the  constitutionality  of  the  law  was  the 
main  ground  of  the  application.     The  court  denied  the  writ. 

In  the  case  of  Ex  parte  Yarhrough,  supra,  Yarbrough  and 
others  were  charged  with  conspiracy  to  intimidate  a  colored 
citizen  of  the  United  States  and  prevent  him  from  exercising 
his  right  of  voting  in  an  election  for  a  member  of  Congress. 
The  fact  that  this  was  an  election  for  state  officers  also,  made 
no  diflFerence  as  to  the  constitutionality  of  the  act  under  which 
the  charge  was  brought,  and  the  writ  was  denied.  The  court 
said: 

**  Can  it  be  doubted  that  Congress  can  by  law  protect  the  act 
of  voting,  the  place  where  it  is  done,  and  the  man  who  votes, 
from  personal  violence  or  intimidation  and  the  election  itself 
from  corruption  and  fraud  ?  If  this  be  so,  and  it  is  not  doubted, 
are  such  powers  annulled  because  an  election  for  State  officers 
is  held  at  the  same  time  and  place  ?  Is  it  any  less  important 
that  the  election  of  members  of  Congress  should  be  the  free 
choice  of  all  the  electors  because  State  officers  are  to  be  elected 
at  the  same  time r  (p.  661-662). 

The  law  under  which  the  present  case  is  brought  makes  it 
unlawful  for  the  corporations  referred  to  in  the  second  count 
to  make  a  money  contribution  in  connection  with  an  election  in 
which  fedend  officers  or  legislators  are  voted  for.  The  mere 
fact  that  state  officers  and  l^islators  are  also  to  be  voted  for  at 
such  election  does  not,  according  to  the  precedents  referred  to, 
defeat  the  law  or  deprive  the  United  States  of  the  power  to 
forbid  such  contributions  where  they  may  affect  the  election  of 
its  own  officers  and  legislators. 

"  If  for  its  own  convenience  a  State  sees  fit  to  elect  State 
and  county  officers  at  the  same  time  and  in  conjunction  with 
the  election  of  representatives  [to  Congress],  Congress  will  not 
he  thereby  deprived  of  the  right  to  make  r^ulations  in  refer- 
ence to  the  latter.''    Ex  parte  Siebold,  supra,  393. 

The  defendant  in  its  brief  makes  the  following  additional 
point:  "Can  Congress  l^islate  against  contributions  by  state 
corporations  ?" 
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The  power  of  Congress  to  make  regulations  for  the  conduct 
of  elections  being  paramount  to  all  state  authority  affecting 
this  subject,  may  reach  state  corporations  in  their  relations  to 
or  conduct  toward  congressional  elections  as  fully  as  it  reaches 
the  officers  appointed  by  the  State  for  the  conduct  of  such 
elections,  and  this  control,  as  has  been  shown  above,  is  com- 
plete to  the  extent  of  punishing  such  officers  for  violations  of 
federal  regulations  of  these  elections. 

There  is  no  showing  made  by  the  defendant  which  justifies 
the  contention  that  the  law  on  which  this  case  is  based  is  un- 
constitutional. 

Under  the  forgoing  considerations,  the  demurrer  is  allowed 
as  to  the  first  count  of  the  information,  on  the  ground  that  the 
defendant  is  not  a  "corporation  organized  by  authority  of  any 
laws  of  Congress";  and  is  allowed  as  to  the  second  count  on 
the  ground  that  an  election  within  the  Territory  of  Hawaii 
for  a  delegate  to  Congress  is  not  within  the  statute  under  which 
these  proceedings  are  brought. 


THE  UNITED  STATES  OF  AMERICA,  for  the  use  and 
benefit  of  LEWERS  &  COOKE,  LIMITED,  a  Corpora- 
tion, v8.  BURRELL  CONSTRUCTION  COMPANY, 
a  Corporation,  and  the  AETNA  INDEMNITY  COM- 
PANY OF  HARTFORD,  CONNECTICUT,  a  Corpo- 
ration. 

April  14,  1908. 

Construction  of  statutes:  The  United  States  is  a  real,  rather  than  a 
nominal  party,  to  proceedings  brought  in  its  name,  hj  creditors  of  eon- 
tractors  for  the  construction  of  public  buildings  on  account  of  materials  or 
labor  furnished  to  such  contractors,  under  act  of  Ck>ngres8  of  February  24, 
1905:  33  Stat.  L.,  part  1,  p.  811. 

Jurisdiction — U.  8.  Circuit  Courts:  This  being  so,  United  States 
Circuit  Courts  have  jurisdiction  of  such  cases. 

Same—U.  8,  District  Court,  District  of  Hawaii:     The  U.  S.  IMstrict 
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Court  for  the  Territory  of  Hawaii^  having  the  powers  and  jurisdietion  of  a 
eireuit  eourt,  has  jurisdiction  of  such  cases. 

Same — Same — Construction:  The  fact  that  the  act  of  February  24, 
1905,  was  passed  after  the  organic  act  which  gave  such  powers  to  the  said 
district  court,  does  not  affect  the  question,  for  such  powers  by  reasonable 
eonstnietion  were  intended  to  include  such  new  powers  as  subsequent  legis- 
lation might  add  to  the  then  existing  powers  of  the  circuit  courts;  buc  if 
not,  the  fact  that  the  act  of  February  24,  1905.  is  an  amendment  and  en- 
largement of  the  act  of  August  13,  1894,  which,  together  with  the  act  of 
August  13,  1888,  conferred  the  same  jurisdiction  upon  the  circuit  courts  as 
was  given  by  the  act  of  1905,  still  supports  the  jurisdiction  of  the  district 
eoort,  such  act  of  1894  antedating  the  organic  act. 

At  Law:  Plea  to  the  jurisdiction  and  motion  to  quash 
the  summons  and  the  service  thereof. 

Smith  £  Lewis,  Attorneys  for  Plaintiff. 

Thompson  &  demons.  Attorneys  for  Defendant  The  Aetna 
Indemnity  Company. 

R.  W.  Breckons  and  W.  W,  Thayer,  Appearing  as  Am^ici 
Curiae. 

Dole,  J.  This  case  is  brought  under  the  act  of  Congress  of 
February  24,  1905  (33  Stat  L.,  part  1,  chap.  778,  p.  811). 

The  first  ground  offered  for  the  plea  and  motion  is  that  the 
United  States  is  not  a  real  party  to  the  proceedings  but  merely 
"a  formal  or  nominal  party,"  and  therefore  there  is  no  juris- 
diction in  a  circuit  court  of  the  United  States  to  entertain  such 
a  suit 

The  act  of  Congress  of  August  13,  1888  (25  Stat  L.,  chap. 
866,  p.  433),  gives  the  circuit  courts  of  the  United  States  con- 
current jurisdiction  "with  the  courts  of  the  several  States,  of 
all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  two  thousand  dollars,  *  *  *  in  which 
controversy  the  United  States  are  plaintiffs,  or  petitioners." 
The  act  of  Congress  of  August  13,  1894, — "An  act  for  the  pro- 
tection of  persons  furnishing  materials  and  labor  for  the  con- 
struction of  public  works"  (28  Stat  L.,  chap.  280,  p.  278),  re- 
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quires  that  the  bonds  of  contractors  for  the  construction  of  a 
public  building  shall,  in  addition  to  the  usual  obligations,  con- 
tain the  obligation  that  they  shall  promptly  make  payments  to 
all  persons  supplying  them  labor  and  materials  in  the  prosecu- 
tion of  such  work ;  and  that  such  persons  may,  where  such  pay- 
ment has  not  been  made,  upon  a  proper  showing,  have  a  right 
of  action  in  the  name  of  the  United  States  for  their  use  and 
benefit  against  such  contractors  and  their  sureties.  On  the 
24th  day  of  February,  1905,  an  act  of  Congress  was  approved, 
amending  and  enlarging  the  last  mentioned  act,  by  which  among 
other  things  such  creditors  were  authorized,  under  certain  con- 
ditions, to  bring  their  actions  in  the  name  of  the  United  States 
in  the  circuit  court  of  the  United  States  in  the  district  in 
which  such  contract  was  to  be  performed,  "and  not  elsewhere." 
In  the  case  of  the  United  States  Fidelity  and  Chmranty  Co. 
V.  th-e  United  States  for  the  Benefit  of  Kenyon,  204  U.  S.  349, 
which  was  a  case  similar  in  character  to  the  one  now  before  this 
court,  the  court  said : 

"  The  United  States  is  not  here  a  merely  nominal  or  formal 
party.  It  has  the  legal  right,  was  a  principal  party  to  the  con- 
tract, and,  in  view  of  the  words  of  the  statute,  may  be  said  to 
have  an  interest  in  the  performance  of  all  its  provisions.  It 
may  be  that  the  interests  of  the  government,  as  involved  in  the 
construction  of  public  works,  will  be  subserved  if  contractors 
for  such  works  are  able  to  obtain  materials  and  supplies  prompt- 
ly and  with  certainty.  To  that  end  Congress  may  have  deemed 
it  important  to  assure  those  who  furnish  such  materials  and 
supplies  that  the  government  would  exert  its  powers  directly 
for  their  protection.  It  may  well  have  thought  that  the  govern- 
ment was  under  some  obligation  to  guard  the  interests  of  those 
whose  labor  and  materials  would  go  into  a  public  building. 
Hence,  the  statute  required  that,  in  addition  to  a  penal  bond 
in  the  usual  form,  one  should  be  taken  that  would  contain  the 
specific,  special  obligation  directly  to  the  United  States  that  the 
contractor  or  contractors  ^shall  promptly  make  payments  to  all 
persons  supplying  him  or  them  labor  and  materials  in  the  prose- 
cution of  the  work.'  *  *  *  In  a  large  sense  the  suit  has 
for  its  main  object  to  enforce  that  provision  in  the  bond  that 
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requires  prompt  payments  by  the  contractor  to  materialmen 
and  laborers.  The  bond  is  not  simply  one  to  secure  the  faithful 
performance  by  the  contractor  of  the  duties  he  owes  directly 
to  the  government  in  relation  to  the  specific  work  undertaken 
by  him.  It  contains,  as  just  stated,  a  special  stipulation  with 
the  United  States  that  the  contractor  shall  promptly  make  pay- 
ments to  all  persons  supplying  labor  and  materials  in  the  prose- 
cution of  the  work  specified  in  his  contract.  This  part  of  the 
bond,  as  did  its  main  provisions,  ran  to  the  United  States,  and 
was  therefore  enforcible  by  suit  in  its  name.  We  repeat,  the 
present  action  may  fairly  be  r^arded  as  one  by  the  United 
States  itself  to  enforce  the  specific  obligation  of  the  contractor 
to  make  prompt  payment  for  labor  and  materials  furnished  to 
him  in  his  work.  There  is  therefore  a  controversy  here  between 
the  United  States  and  the  contractor  in  respect  of  the  matter. 
*  *  *  We  are  of  opinion,  in  view  of  the  peculiar  language 
of  the  act  of  1894  for  the  protection  as  well  of  the  United  States 
as  of  all  persons  furnishing  materials  and  labor  for  the  con- 
struction of  public  works,  that  it  is  not  an  unreasonable  con- 
struction of  the  words  in  the  Judiciary  Act  of  1887-88,  *or  in 
which  controversy  the  United  States  are  plaintiffs  or  petition- 
ers,' to  hold  that  the  United  States  is  a  real  party  and  not  a 
mere  nominal  plaintiff  in  the  present  action,  and  therefore  that 
the  circuit  court  had  jurisdiction'^  (356-358). 

The  court  having  discussed  the  question,  so  far,  under  the 
provisions  of  the  act  of  August  13,  1894,  refers  to  the  act  of 
February  24,  1905,  in  the  following  words:  "And  this  view 
as  to  the  intention  of  Congress  is  strengthened  by  an  examina- 
tion of  the  act  of  February  24,  1905,  33  Stat.  811,  c.  778,  which 
amends  the  above  statute  of  1894,  c  280." 

In  view  of  this  decision  it  is  unnecessary  to  further  refer  to 
the  earlier  cases  cited  by  the  defendants  on  this  point,  as  it  is 
settled  that  the  United  States  is  a  real  party  in  such  proceed- 
ings and  that  circuit  courts  have  jurisdiction. 

The  remaining  ground  of  the  plea  is  that,  inasmuch  as  the  act 
of  February  24,  1905,  authorizes  such  actions  in  the  circuit 
court  of  the  United  States,  and  does  not  mention  district  courts, 
there  is  no  jurisdiction  in  the  District  Court  of  the  United  States 
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for  the  District  of  Hawaii,  for  entertaining  them,  notwith- 
standing the  provision  of  the  organic  act  giving  to  such  court 
the  jurisdiction  and  powers  of  a  circuit  court.  The  law  on  this 
point  is  in  section  86  of  the  organic  act  (April  30, 1900 :  31  Stat. 
L.,  a  339,  p.  158),  and  is  as  follows:  "Said  court  [referring 
to  the  district  court  created  by  such  section]  shall  have,  in  addi- 
tion to  the  ordinary  jurisdiction  of  district  courts  of  the  United 
States,  jurisdiction  of  all  cases  cognizable  in  a  circuit  court 
of  the  United  States,  and  shall  proceed  therein  in  the  same 
manner  as  a  circuit  court;  and  said  judge  *  *  *  shall 
have  and  exercise  in  the  Territory  of  Hawaii  all  the  powers 
conferred  by  the  laws  of  the  United  States  upon  the  judges  *  *  * 
of  district  and  circuit  courts  of  the  United  States.  Writs  of 
error  and  appeals  from  said  district  court  shall  be  had  and  al- 
lowed to  the  circuit  court  of  appeals  in  the  ninth  judicial  cir- 
cuit in  the  same  manner  as  writs  of  error  and  appeals  are  al- 
lowed from  circuit  courts  to  circuit  courts  of  appeals  as  pro- 
vided by  law." 

This  is  obviously  intended  to  provide  a  court  with  full  cir- 
cuit court  powers.  It  would  appear  that  Congress  considered 
that  it  might  be  a  long  time  before  a  distinct  circuit  court  would 
be  established  in  this  Territory,  and  so  intended  to  furnish  the 
inhabitants  with  all  the  remedies  within  the  jurisdiction  of  a 
circuit  court,  by  conferring  the  extra  powers  referred  to  on  the 
district  court.  The  enactment  is  sweeping  and  clear  and  defi- 
nite, and  would  seem  to  need  no  explanation.  The  point  is 
made  by  counsel  for  the  Aetna  Indemnity  Company,  defend- 
ant, that  as  the  act  of  February  24,  1905,  was  passed  after  the 
enactment  of  the  organic  act,  it  is  a  question  whether  its  pro- 
visions can  apply  to  this  case.  It  is  my  opinion  that  the  words 
of  the  organic  act  support  tlie  construction  that  Congress  in- 
tended that  the  special  jurisdiction  conferred  should  also  in- 
clude such  new  powers  as  might  be  acquired  by  the  circuit 
courts  by  future  legislation.  In  any  case  the  act  of  1905  is  an 
amendment  and  enlargement  of  the  act  of  August  13,  1894, 
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which  antedates  the  organic  act  and  which,  together  with  the 
act  of  August  13,  1888,  furnishes  the  law  under  which  the 
Kenyan  case  was  decided. 

Under  the  foregoing  authorities  and  considerations,  the  plea 
to  the  jurisdiction  is  overruled  and  the  motion  to  quash  denied. 


THE  UNITED  STATES  OF  AMERICA,  for  the  use  and 
benefit  of  LEWERS  &  COOKE,  LIMITED,  a  Corpora- 
tion, vs.  BURRELL  CONSTRUCTION  COMPANY,  a 
Corporation,  and  THE  AETNA  INDEMNITY  COM- 
PANY, OF  HARTFORD,  CONNECTICUT,  a  Corpo- 
ration. 

November  23,  1908. 

Practice  under  statute  for  protection  of  persons  furnishing  matericUs 
and  labor  for  public  works:  In  proceedings  by  materialmen  under  the 
legislation  *'for  the  protection  of  public  works,"  (33  Stat.  L.  part  1, 
p.  811),  it  is  not  necessary  that  the  complaints  shall  state  the  names  of 
other  creditors  than  the  plaintiffs. 

Construction  of  the  statute  in  relation  to  the  bond  prescribed:  The 
bond  prescribed  by  such  legislation  is  two-fold ;  first,  protecting  the  United 
States  against  breaches  of  the  contract,  and  second,  guaranteeing  to  third 
P&rties  furnishing  materials  and  labor  for  performance  of  such  contract, 
payment  of  their  bills  therefor.  Much  of  the  law  applying  to  ordinary 
bonds  does  not  apply  to  such  bond. 

Practice — Status  of  materialmen  under  a  modification  of  the  contract: 
In  proceedings  by  materialmen  under  such  legislation,  after  the  required 
bond  is  executed  and  delivered  to  the  United  States,  the  latter  is  no  longer 
the  representative  of  the  parties  who  may  furnith  materials,  &c.,  and  they 
are  not  prejudiced  by  its  action  in  agreeing  or  consenting  to  a  modification 
of  the  contract. 

Same — Status  of  materialmen  causing  a  delay  in  the  performanc:  or 
other  modification  of  the  contract :  Guarantee  of  such  bond  as  to  material- 
men as  affected  by  their  conduct  causing  a  delay  in  the  performance  or 
other  modification  of  the  contract,  qtuiere. 

Same — Notice  to  surety  on  bond  of  modification  of  contract:  Notice 
to  surety  on  bond  of  modification  of  contract  not  required  by  tho  statute. 

Same — Failure  to  attach  bills  of  particulars  to  complaints:  Failure 
to  attach  biUs  of  particulars  to  such  complaints,  not  material. 

21-D 
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At  Law:      Demurrer  to  petition. 

Thompson  &  ClemonSj  for  the  Demurrer. 
Smith  &  Lewisj   W.    W.  Thayer  and  H.   0.  Middleditch, 
Contra. 

DoLE^  J.  Besides  the  original  petition  by  Lewers  &  Cooke, 
Limited,  there  are  eight  petitioners  intervening  in  this  case. 
The  Aetna  Indemnity  Company  has  demurred  to  the  petitions 
as  follows: 

1.  That  the  said  complaint  does  not  in  any  of  the  separate 
causes  of  action  therein  set  forth  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  That  it  does  not  appear  that  the  parties  therein  named 
executed  the  contract  of  June  20,  1905,  Exhibit  A  of  said  com- 
plaint, or  complaints. 

3.  That  it  appears  that  the  contract  finally  performed  by 
the  defendant,  Burrell  Construction  Company,  was  not  a  con- 
tract respecting  which  demurring  defendant  agreed  to  be  surety 
or  guarantor. 

4.  That  there  is  no  showing  who  are  the  creditors  of  de- 
fendant, Burrell  Construction  Company,  other  than  the  plain- 
tiffs, if  any,  known  to  the  plaintiffs. 

5.  That  there  is  annexed  to  the  said  complaint  none  of  the 
vouchers  upon  which  the  various  causes  of  action  therein  set 
forth  are  predicated. 

6.  That  the  said  complaint  is  duplicitous  or  double,  in  this, 
that  it  appears  in  and  by  said  complaint  that  this  defendant 
agreed  to  an  extension  of  time  for  the  completion  of  the  con- 
tract therein  mentioned  to  February  27,  1907,  whereas  the 
plaintiffs  claim  for  goods  sold  and  delivered  at  some  time  on  or 
before  May  9th  and  15th,  1907,  respectively. 

7.  That  it  appears  in  said  complaint  that  this  defendant's 
liability,  if  any,  in  the  premises  was  limited  to  a  contract  of 
the  principal  Burrell  Construction  Company  to  be  completed 
by  February  27,  1907,  whereas  the  complaint  is  founded  on 
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claims  for  goods  sold  and  delivered  for  use  in  a  contract  com- 
pleted long  thereafter  or  on  or  about  May  31,  1907. 

8.  That  the  said  complaint  is  indefinite  and  uncertain  in 
this,  that  this  defendant's  responsibility  if  any  was  limited  to 
a  contract  of  the  Burrell  Construction  Company,  to  be  com- 
pleted by  February  27,  1907,  whereas  the  complaint  is  founded 
on  claims  for  goods  sold  and  delivered  at  some  indefinite  time 
before  May  31,  1907. 

The  second  ground  of  demurrer,  that  it  does  not  appear  that 
the  parties  named  in  the  petitions,  referring  to  the  United 
States  of  America  and  the  Burrell  Construction  Company,  exe- 
cuted the  contract  of  June  20,  1905,  which  contract  is  set  forth 
as  Exhibit  A  of  the  complaint,  is  made  to  all  the  petitions,  ex- 
cept that  of  Robert  Dalziel,  Jr.  This  ground  of  demurrer  is 
overruled,  as  the  petitions  allege  that  the  Burrell  Construction 
Company  made  and  entered  into  a  written  contract  with  Colonel 
Wm.  S.  Patten,  Assistant  Quartermaster  General,  United 
States  Army,  for  and  on  behalf  of  the  United  States,  which 
contract  is  fully  described  in  the  petitions,  it  being  also  alleged 
that  such  contract  was  completed  by  the  said  Burrell  Construc- 
tion Company  and  final  settlement  thereof  made  by  the  United 
States  of  America  at  the  office  of  the  Quartermaster  General  of 
the  United  States  Army,  Department  of  War,  Washington,  D.C., 
on  or  about  May  31,  1907.  All  of  the  petitions  contain  this  al- 
l^ation  except  that  of  Robert  Dalziel,  Jr.,  who  alleges  the 
making  of  the  contract  and  its  completion  and  settlement  on 
March  28,  1908. 

The  fourth  ground  of  demurrer  is  that  there  is  no  showing 
who  are  the  creditors  of  defendant,  Burrell  Construction  Com- 
pany, other  than  the  plaintiffs,  if  any,  known  to  the  plaintiffs. 
There  is  no  provision  of  law  requiring  a  showing  who  are  the 
other  creditors  than  those  appearing.  The  requirement  of  the 
statute  that  notice  of  the  pendency  of  proceedings  be  given  to 
known  creditors  and  that  publication  of  such  notice  be  made, 
been  carried  out,  as  shown  by  affidavit  of  A.  Lewis,  Jr., 
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DcKniment  No.  8,  pursuant  to  order  of  court,  Document  No.  3. 

The  sixth,  seventh  and  eighth  grounds  of  demurrer  relating 
to  the  petitions  of  Lowers  &  Cooke,  Limited,  the  Bank  of  Ha- 
waii, Limited,  and  Robert  Dalziel,  Jr.,  demur  to  such  petitions 
on  the  ground  that  the  claims  of  such  petitioners  include  goods 
sold  and  delivered  and  labor  performed  between  February  27, 
1907,  the  date  when  the  agreement  between  the  Burrrell  Con- 
struction Company  and  the  United  States  should  have  been 
completed  in  accordance  therewith,  and  May  31,  1907,  claiming 
that  goods  furnished  after  the  time  when  the  contract  should 
have  been  completed,  according  to  the  agreement,  are  outside 
of  the  contract,  inasmuch  as  the  contractor  agreed  to  complete 
his  work  at  a  certain  date  and  the  surety  guaranteed  the  sub- 
contractors as  to  such  agreement  and  nothing  more. 

The  third  ground  of  demurrer  is  made  to  all  the  petitions 
and  covers  the  same  ground  in  a  general  way  as  the  sixth, 
seventh  and  eighth  grounds,  as  follows:  That  it  appears  that 
the  contract  finally  performed  by  the  defendant  Burrell  Con- 
struction Company,  was  not  a  contract  respecting  which  demur- 
ring defendant  agreed  to  be  surety  or  guarantor.  This  appears 
to  be  based  on  the  contention  that  the  contract  performed  was 
a  different  contract  from  the  original  one  because  of  its  com- 
pletion at  a  later  time  than  the  date  agreed  on. 

All  of  the  petitioners,  except  Lowers  &  Cooke,  Limited,  the 
Bank  of  Hawaii,  Limited,  and  Robert  Dalziol,  Jr.,  allege  de- 
livery of  goo<ls  and  the  furnishing  of  labor,  where  labor  is  al- 
leged to  be  furnished,  at  times  previous  to  the  27th  day  of 
February,  1907,  except  Lucas  Bros.,  who  allege  the  furnishing 
of  goods  between  September  1,  1905,  and  about  February  28, 
1907,  the  alleged  time  for  the  completion  of  the  contract. 

Such  delay  in  the  completion  of  a  contract  might  render  the 
contractor  liable  on  his  bond,  but  the  nature  of  a  bond  of  this 
kind  is  such  that  it  essentially  forms  two  bonds,  one  in  favor 
of  the  government  and  the  other  for  the  protection  of  third 
parties  from  whom  the  contractor  may  procure  materials  or 
labor.     It  covenants  that  such  persons  shall  be  paid  for  what- 
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ever  materials  or  labor  they  may  supply  to  enable  the  principal 
to  execute  his  contracts  with  the  United  States.  There  was  no 
modification  of  the  agreement  by  the  contractor  and  the  gov- 
ernment except  one  or  two  extensions  of  time,  which  readied 
to  February  28,  1907 ;  but  the  work  contracted  for  was  not  com- 
pleted until  some  time  after  that  date  but  before  May  31,  1907, 
at  which  time  final  settlement  was  made  between  the  United 
States  and  the  contractor.  Here  was  no  variance  of  the  con- 
tract except  an  extension  of  the  work  beyond  the  time  agreed 
upon  in  writing,  and  although  there  was  no  further  extension 
of  the  time  in  writing,  yet,  as  it  does  not  appear  that  the  delay 
in  the  completion  of  the  contract  after  February  28,  1907,  was 
contested  by  the  United  States,  it  may  be  assumed  from  the 
fact  of  its  prompt  final  settlement  thereof  on  or  about  May  31, 
1907,  that  such  extension  was  assented  to  by  the  United  States ; 
which  conclusion  brings  the  extension  within  the  terms  of  the 
bond,  which  continues  the  obligations  of  the  contract  "a3  well 
during  any  period  of  extension  of  said  contract  that  may  be 
granted  on  the  part  of  the  United  States  as  during  the  original 
terms  of  the  same."  If  this  conclusion  is  incorrect,  we  have 
the  proposition  of  the  defense  to  consider ; — that  the  contractor 
may  by  procrastination  or  unavoidable  delay  forfeit  the  rights 
of  the  third  parties, — ^his  creditors,  without  their  knowledge  or 
consent,  which  conduct  is  beyond  their  control ;  or  that  the  con- 
tractor and  the  United  States,  on  the  theory  that  such  delay  was 
assented  to  by  the  latter,  may  have  been  able  to  defeat  the  rights 
of  the  third  parties  by  orally  agreeing  to  an  extension  of  the  time 
for  completion  of  the  contract,  without  the  consent  of  such 
third  parties.  It  is  a  strange  theory  of  both  law  and  justice, 
that  persons  may  be  legally  deprived  of  their  vestexl  rights  in- 
dependently of  their  own  action  or  that  of  any  representative. 
There  is  no  material  difference  as  to  the  legal  status  of  the 
sub-contractor  whose  goods  and  labor  were  furnished  previous 
to  February  28,  1907,  and  those  whose  goods  and  labor  were 
famished  after  that  time.  The  court  cannot  infer  that  in  the 
latter  case  the  sub-contractors  were  responsible  for  the  delay. 
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The  paramount  element  of  the  case  is  not  that  the  goods  were 
furnished  after  the  time  agreed  upon  for  the  completion  of  the 
contract,  but  that  they  were  furnished  in  good  faith  for  the 
work  contracted  for,  according  to  the  agreements  between  such 
sub-contractors  and  the  contractor. 

Counsel  for  defense  say  in  their  brief,  referring  to  the  said 
delay  in  performance,  "there  is  not  one  word  in  the  complaints 
with  regard  to  notice  of  this  extension  of  time  of  performance 
*  *  *  so  as  to  be  in  a  position  to  protect  itself  if  need  be.'* 
Neither  do  the  complaints  contain  allegations  that  the  surety 
had  notice  of  the  extensions  by  written  agreement.  There  is 
nothing  in  the  statute,  contract  or  bond  requiring  such  notice. 
The  bond  in  contemplation  is  in  a  class  differing  from  the  ordi- 
nary bond  as,  for  instance,  the  bail  bond  in  Reese  v.  Untied 
States,  76  U.  S.  13,  cited  by  defendant's  counsel,  and  much 
of  the  law  applying  to  the  ordinary  bond  does  not  apply  to  it. 

The  case  of  United  States  v.  National  Surety  Co.,  92  Fed. 
Rep.  549,  552,  in  the  Circuit  Court  of  Appeals,  Eighth  Circuit, 
lays  down  the  rule  that  "when  the  government  has  executed 
the  contract  and  taken  and  approved  the  bond,  it  ceases  to 
be  the  agent  of  third  parties  whom  the  contractor  employs  in 
the  execution  of  the  work  or  from  whom  he  obtains  materials, 
and  the  rights  of  such  persons  under  the  bond  are  unaffected 
by  subsequent  transactions  between  the  government  and  the 
contractor."  In  that  case,  after  the  bond  was  executed,  tiie 
government  and  the  contractor  entered  into  a  further  agree- 
ment modifying  the  specifications  of  the  original  contract,  and 
it  was  held  that  the  sureties  could  not  claim  exemption  on  that 
ground. 

The  Circuit  Court  of  the  Eastern  District  of  Pennsylvania, 
in  the  case  of  United  States  v.  California  Bridge  £  Construc- 
tion Co.,  152  Fed.  Rep.  559,  supported  the  law  in  United  Stages 
V,  National  Surety  Co,,  supra,  in  a  case  in  which  the  materials 
were  received  by  the  contractor,  inspected  and  accepted  by  the 
government  and  afterward  used  upon  another  site  by  another 
contractor.    The  surety  was  held  liable,  the  court  saying,  "This 


IJXITED  STATES  vs.  BURRELL  CON.  CO.  et  al.  327 

company  has  fulfilled  its  subcontract  to  furnish  material  for 
the  prosecution  of  the  work,  and,  in  my  opinion,  the  surety  has 
not  even  a  technical  defense  to  the  claim. 

In  the  case  of  Gtuiranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S, 
425,  426,  the  court  held  the  surety  liable  for  notes  received  by 
the  third  parties  from  the  contractor  for  payment  of  their 
claims,  such  notes  being  for  reasonable  periods,  saying  that  "if 
a  person  deliberately  contracts  for  an  uncertain  liability  he 
ought  not  to  complain  when  that  uncertainty  becomes  certain." 
The  court  said  further: 

"  The  rule  of  strictissimi  juris  is  a  stringent  one,  and  is 
liable  at  times  to  work  a  practical  injustica  It  is  one  which 
ought  not  to  be  extended  to  contracts  not  within  the  reason  of 
the  rule,  particularly  when  the  bond  is  underwritten  by  a  cor- 
poration, which  has  undertaken  for  a  profit  to  insure  the  obligee 
against  a  failure  of  performance  on  the  part  of  the  principal 
obligor.  Such  a  contract  should  be  interpreted  liberally  in 
favor  of  the  sub-contractor,  with  a  view  of  furthering  the  benefi- 
cent object  of  the  statute.  Of  course,  this  rule  would  not  ex- 
tend to  cases  of  fraud  or  unfair  dealing  on  the  part  of  a  sub- 
contractor, as  was  the  case  in  United  States  v.  American  Bond- 
ing £  Trust  Co.,  89  Fed.  Eep.  921,  925,  or  to  cases  not  other- 
wise within  the  scope  of  the  undertaking." 

Tho  case  of  United  States  v.  American  Bonding  &  Trust 
Co.,  89  Fed.  Kep.  921,  cited  in  support  of  the  demurrer  is  not 
applicable  to  the  facts  in  this  case.  The  third  parties,  credi- 
tors of  the  contractor,  applied  the  payments  of  the  contractor 
to  their  account  between  him  and  them  not  connected  with  such 
contract,  and  took  notes  for  the  accounts  accrued  for  goods  fur- 
nished in  relation  to  the  contract,  and  the  court  ruled  justly 
that  the  moneys  received  from  the  contractor  should  have  been 
applied  first  to  their  claims  against  him  on  account  of  the 
work  relating  to  the  contract  in  question. 

The  third,  sixth,  seventh  and  eighth  grounds  of  the  demurrer 
are  overruled  both  as  to  the  claims  based  upon  goods  and  labor 
furnished  before  February  28,  1907,  and  those  furnished  after 
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that  time  as  well,  the  rule  referred  to  applying  equally  to  both 
classes  of  claims. 

The  fifth  ground  of  demurrer  to  the  effect  that  no  vouchers 
upon  which  the  causes  of  action  were  predicated  are  filed,  is 
overruled.  Some  of  the  petitioners  have  annexed  bills  of  par- 
ticulars to  their  complaints ;  all  have  asked  leave  to  file  itemized 
statements.  A  motion  for  bills  of  particulars  was  made  by 
counsel  for  defendants  and  hearing  set  for  Jxme  8,  1908,  at 
which  time,  none  of  the  parties  being  present,  the  case  was 
continued  until  called  up  by  counsel. 

The  first  ground  of  demurrer  which  is  general  in  character 
is  covered  by  the  conclusions  reached  above  and  is  therefore 
overruled. 


THE  UNITED  STATES  OF  AMERICA,  for  the  use  and 
benefit  of  LEWERS  &  COOKE,  LIMITED,  a  Corpora- 
tion, vs,  BURRELL  CONSTRUCTION  COMPANY,  a 
Corporation,  and  the  AETNA  INDEMNITY  COM- 
PANY, OF  HARTFORD,  CONNECTICUT,  a  Corpo- 
ration. 

Februarv  4,  1910. 

Practice — Amendments  to  plecidings— Changes  of  parties — New  cause 
of  action:  An  amendment  to  pleadings  Trhich  changes  a  partj  to  a  suit 
involving  a  change  of  the  cause  of  action,  cannot  be  made. 

Same — Same — Changes  of  parties  in  actions  of  contract:  A  change 
of  parties  in  actions  of  contract  neccssarilj  changes  the  cause  of  action 
''unless  the  change  be  as  to  representative  parties." 

Same — Same — Privity:  A  change  of  parties  is  allowable  where  there 
is  such  a  privity  between  the  new  and  the  old  party,  and  their  relation  to 
the  issue  is  such  that  no  new  cause  of  action  is  asserted. 

Same — Same — Statute  of  limitations:  Whether  an  amendment  is  al- 
lowable, which  changes  a  party  involving  a  change  of  the  cause  of  action, 
where  its  denial  would,  through  a  statute  of  limitations,  leave  the  moving 
party  without  a  remedy,  quaere. 
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At  Law:     Motion  to  amend  complaint. 

Magoon  &  Weaver,  for  the  Motion. 
Thompson,  demons  &  Wilder,  Contra. 

Dole,  J.  The  intervention  was  by  Robert  Dalziel,  Jr.  The 
motion  is  that  Robert  Dalziel,  Jr.  Company,  a  corporation,  be 
substituted  in  the  place  of  Robert  Dalziel,  Jr.,  wherever  the 
latter  name  appears  in  the  complaint. 

The  general  rule  supported  by  the  weight  of  authority  is  that 
"an  amendment  which  changes  a  party  to  a  suit  cannot  be 
made."  Little  v.  Water  Co,,  9  Nev.  317,  320 ;  Leaird  v.  Moore, 
27  Ala.  326 ;  Bassett  v.  Fish,  75  N.  Y.  303 ;  MUh  Pan  Co.  v. 
Remington,  89  N.  Y.  22;  Ehnerson  v.  Wilson,  11  Vt.  357; 
Steiner  Bros.  v.  Stewart,  33  So.  343.  The  Hawaiian  Supreme 
Court,  in  Lum.  Sung  v.  Lunin^g,  13  Haw.  665,  667,  allowed  an 
amendment  to  make  "a  correction  in  the  name  of  a  party.  It 
was  not  a  change  or  substitution  of  parties."  And  in  Kau 
Ting  Kee  v.  Yini  You,  14  Haw.  112,  it  refused  to  amend  by 
substituting  another  party  defendant.  The  reason  of  the  rule 
is  because  the  change  of  a  party  generally  changes  the  cause  of 
action.  This  is  necessarily  the  case  in  actions  of  contract  "im- 
less  the  change  be  as  to  representative  parties."  Andrews 
Stephens  Pleading^  2nd  ed.,  533.  This  citation  from  Stephen 
introduces  the  subject  of  exceptions  to  the  rule.  The  rule  is 
variously  modified  by  decisions  which  allow  the  change  of  a 
party  to  a  suit  where  there  is  privity  between  the  new  and  the 
old  party;  so  that  there  may  be  a  change  of  party  involving  a 
complete  change  of  the  name  and  yet  there  being  a  privity  or 
relation  between  such  new  party  and  the  old  party  involving 
the  issue,  the  amendment  is  justified,  there  being  no  new  cause 
of  action. 

In  Lake  Erie  v.  Boswell,  36  N.  E.  1103,  a  declaration  by  the 
tru8t<;es  of  a  town  was  allowed  to  be  amended  by  substituting 
the  name  of  the  town  itself, — another  name  representing  the 
same  interest  and  involving  no  change  of  parties  in  interest. 
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In  Abbott  V,  Jewett,  25  Hun.  603,  the  plaintiff  was  allowed 
to  amend  the  complaint  by  substituting  the  name  of  a  new  cor- 
poration which  had  succeeded  to  the  old  corporation,  the  de- 
fendant being  the  receiver  of  the  old  corporation  and  having 
been  discharged  from  his  receivership.  The  New  York  statute 
has  a  very  helpful  expression  of  the  relation  which  carries  the 
quality  of  responsibility  which  will  make  an  amendment 
proper.  These  words  are  "devolution  of  liability,"  which  ex- 
plain themselves.  In  eases  where  the  liability  devolves  on  a 
new  person,  the  JSTew  York  statute  allows  amendment  accord- 
ingly, and  presents  a  logical  rule  for  a  substitution  of  defend- 
ants. The  defense  contends  that  the  case  of  Abbott  v,  Jewett 
was  reversed  by  the  Milk  Pan  Case,  supra,  which  I  think  is  a 
mistake.  The  MUk  Pan  Case  reverses  the  ruling  in  the  same 
case  in  the  lower  court,  which  was  reported  in  25  Hun.  475, 
but  in  Abbott  v,  Jeivett  there  was  a  devolution  of  liability,  the 
cause  of  action  remaining  the  same. 

The  distinction  lies  "between  the  cases  where,  by  an  amend- 
ment, a  new  cause  of  action  is  asserted,  and  those  where  the 
amendment  rests  upon  the  cause  of  action  which  is  already  the 
subject  of  the  suit,  and  is  designed  to  facilitate  the  prosecution 
of  the  suit  to  a  determination  of  its  merits."  Fidelity  <& 
Casualty  Co.  v.  Freeman,  109  Fed.  Rep.  847,  854;  Burk  v. 
Andis,  98  Ind.  59 ;  Meyer  v.  State  ex  rel  Day,  25  N.  E.  (Ind.) 
351;  Randolph  v.  Ban-ett,  41  U.  S.  138,  141.  In  the  latter 
case  the  defendant  being  sued  as  administrator  pleaded  in 
abatement  that  he  was  executor.  The  motion  to  amend  as  ex- 
ecutor was  allowed  because  in  either  character  he  held  the  as- 
sets. When  he  filed  his  plea  in  abatement  it  became  a  part  of 
the  record  and  being  accepted  by  the  plaintiff  as  evidenced  by 
his  motion  for  amendment,  furnished  something  on  which  to 
amend. 

Thus  the  line  of  demarcation  between  a  change  of  parties 
which  is  permsisible  and  one  that  is  not,  is  made  clear. 

Two  Hawaiian  cases,  i.  e.,  Garcia  v.  Mendonca,  7  Haw.  194, 
and  Sherman  v.  Harrison,  Id.  663,  include  suggestions  by  the 
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court  which  may  be  regarded  as  obiter  dicta,  to  the  effect  that 
where  the  refusal  to  amend  by  the  substitution  of  new  parties 
would,  by  the  operation  of  the  statute  of  limitations,  bar  the 
plaintiff  from  bringing  a  new  action,  the  amendment  ought  to 
be  allowed;  and  cite  Kirk  v.  Dolby,  6  Mees  &  Wei.  686.  In 
this  case  the  amendment  prayed  for  was  to  change  the  date  of 
the  writ  to  correspond  with  that  of  the  praecipe,  which  was  cor- 
rect It  was  argued  for  the  amendment  that  under  "the  Uni- 
formity of  Process  act,  the  judges  determined  not  to  allow  any 
amendment  except  in  cases  where,  if  the  amendment  were  not 
allowed,  the  Statute  of  Limitations  would  be  a  bar  to  any  new 
process  and  so  occasion  a  failure  of  justice."  The  court,  re- 
ferring to  this  point,  came  to  the  conclusion  that  "this  excep- 
tion may  also  be  introduced  that  an  amendment  may  be  made 
by  which  a  writ  of  sunmions  is  made  to  correspond  with  the 
praecipe";  which  I  understand  to  be  a  rule  upon  a  different 
ground  than  the  one  pressed  on  the  court  by  counsel.  The 
point,  however,  made  in  that  case  and  by  the  Hawaiian  Supreme 
Court  is  a  strong  one,  on  the  ground  of  preventing  a  failure  of 
justice.  But  it  is  not  clear  to  me  that  a  denial  of  the  motion 
before  the  court  would  have  that  effect.  There  is  a  statute  of 
limitations  which  has  already  run  in  the  case  before  the  court, 
under  which  no  new  case  of  intervention  can  be  brought ;  yet, 
if  the  plaintiff  may,  as  agent  or  factor  of  the  corporation,  which 
is  all^d  to  be  the  real  party  in  interest,  prosecute  the  case  to 
judgment,  as  seems  possible,  there  would  be  no  failure  of 
justice. 

I  will  hear  argument  on  this  point  before  deciding  the  mo- 
tion. 
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THE  UNITED  STATES  OF  AMERICA  for  the  use  and 
benefit  of  LEWERS  &  COOKE,  LIMITED,  a  Corpora- 
tion, vs.  BURRELL  CONSTRUCTIOX  COMPANY,  a 
Corporation,  and  THE  AETNA  INDEMNITY  COM- 
PANY, OF  HARTFORD  CONNECTICUT,  a  Corpo- 
ration. 

May  3,  1910. 

Agency — Power  of  agent  to  sue  in  his  own  name:  An  agent,  as  a 
rule,  may  not  sue  in  his  own  name;  the  exception  being  when  he  is  acting 
under  a  del  credere  commission,  or  is  the  only  known  or  the  ostensible 
principal,  or  in  some  instances  of  special  contracts  by  him. 

Amendment — New  cause  of  action:  An  amendment  may  not  be  *nade 
In  the  declaration  when  it  would  create  a  new  cause  of  action. 

Same — Same:  Where  action  is  brought  for  the  price  of  goods  in  the 
name  of  an  agent  by  mistake,  for  goods  sold  by  him,  an  amendment  sub- 
stituting the  name  of  his  principal  as  plaintiff  does  not  create  a  new  cause 
of  action. 

Same — Same — Statute  of  limitations:  An  amendment  creating  a  new 
cause  of  action  will  not  relate  back  to  the  beginning  of  the  proceedings 
and  a  statute  of  limitations  which  has  run  against  it  may  be  pleaded  in  bar, 
even  though  the  statute  had  not  run  against  the  original  declaration. 

A  t  Law :     Motion  to  amend  complaint 

Magoon  &  Weaver,  Counsel  for  Robert  Dalziel,  Jr. 
Thompson,  Clemans  <&  Wilder,  Counsel  for  the  Aetna  In- 
demnity Company. 

Dole,  J.  The  motion  of  Robert  Dalziel,  Jr.,  for  leave  to 
amend  his  complaint  by  substituting  the  name  of  Robert  Dal- 
ziel, Jr.  Company,  a  corporation,  intervener  plaintiff,  for 
"Robert  Dalziel,  Jr.,  intervener  plaintiff,"  wherever  the  same 
occurs  in  the  bill  of  complaint,  and  for  the  amendment  of  para- 
graph 6,  alleging  payment  on  account  by  defendants,  was  heard 
and  a  decision  rendered  on  the  4th  of  February,  to  which  refer- 
ence is  made.     The  court  found  as  a  general  rule  that  such  an 
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amendment  was  not  permissible,  but  reserved  the  question  for 
further  argument  and  decision,  whether,  the  statute  of  limita- 
tions affecting  the  plaintiff's  claim  having  run  whereby  a  new 
case  cannot  be  brought,  the  denial  of  the  motion  would  cause  a 
failure  of  justice,  or  whether  plaintiff  might,  as  agent  or  factor 
of  the  said  corporation  which  is  alleged  to  be  the  real  party  in 
interest,  prosecute  the  case  to  judgment.  Argument  was  heard 
and  briefs  filed. 

Although  an  agent  or  factor  may  under  some  circumstances 
maintain  an  action  in  his  own  name,  it  would  appear  that  such 
right  would  depend  upon  some  interest  or  lien  which  he  has  in 
the  claim  of  the  principal.  Some  of  the  authorities  perhaps  go 
farther  than  this,  especially  in  the  case  of  a  foreign  factor,  and 
Story  recognizes  the  right  of  domestic  factors,  whether  acting 
under  a  del  credere  commission  or  not,  to  sue  and  be  sued  as 
principals;  but  on  reference  to  the  authorities  which  he  cites 
such  right  appears  to  be  limited  to  cases  where  the  agent  has 
some  rights  or  interests  in  the  account  belonging  to  his  prin- 
cipal, and  to  cases  where  the  agent  is  the  only  known  or  the 
ostensible  principal,  and  to  some  instances  of  special  contracts 
by  the  agent. 

**As  a  general  rule,  the  latter  [the  agent]  cannot  maintain  an 
action  in  his  own  name  at  all ;  and  the  exception  will  be  found 
to  arise  from  cases  where  he  has  the  rights  of  bailee  or  some 
other  rights ;  not  the  mere  powers  of  a  nakeil  agent." 

The  court  goes  on  to  say : 

"  The  learned  judge  charged  according  to  this  principle;  and 
he  was  clearly  right.  None  of  the  quotations  so  lavishly  made 
on  the  argument  from  Judge  Story's  treatise  on  agency,  will  be 
found  to  impugn  it  in  the  least."  Tainior  v.  Prendergast,  3 
Hill  (X.  Y.)  72,  73-74;  (Tirard  t\  Taggart  et  al,  5  Serg.  & 
Raw.  (Pa..)  19,  27. 

There  is  nothing  in  the  record  showing  that  Ilol)ert  Dalziel, 
Jr.,  has  anv  lien  on  the  claim  or  interest  therein  other  than  as 
the  representative  of  Robert  Dalziel,  Jr.  Company,  a  corpora- 
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tion.  It  is  on  record,  by  the  affidavit  supporting  the  motion  for 
leave  to  amend,  that  the  bids  for  furnishing  the  material  and 
labor  to  the  Burrell  Construction  Company  were  in  the  name 
of  said  corporation  and  that  all  work  was  performed  by  such 
company  under  the  management  of  Robert  Dalziel,  Jr. ;  so  that 
the  case  is  not  of  that  class  where  the  agent  enters  into  an  agree- 
ment in  his  own  name,  without  disclosing  the  name  of  his  prin- 
cipal, and  it  would  appear  upon  all  grounds  that  the  chances  of 
this  plaintiff's  obtaining  a  judgment  in  case  of  the  continuance 
of  the  proceedings  as  they  now  stand,  are  at  least  doubtful. 

In  the  further  discussion  of  the  case  counsel  for  the  defend- 
ants took  the  ground  that  the  court  in  its  preliminary  decision 
"laid  down  the  law  that  *an  amendment  to  pleadings  which 
changes  a  party  to  a  suit  involving  a  change  of  the  cause  of  ac- 
tion, cannot  be  made',"  quoting  from  the  syllabus.  By  refer- 
ence to  the  body  of  the  decision  we  find  the  expression  on  this 
point  to  be  as  follows :  "  The  reason  of  the  rule  is  because  the 
change  of  the  party  changes  the  cause  of  action.  This  is  neces- 
sarily the  case  in  actions  of  contract  ^unless  the  change  be  as 
to  representative  parties'."  The  question  of  the  allowance  of 
the  amendment  on  the  ground  of  a  denial  of  justice  was  re- 
served and  further  argument  was  suggested  and  had  of  the 
question  whether  the  plaintiff,  as  agent  of  the  parties  in  in- 
terest, might  prosecute  the  case  to  judgment. 

The  argument  has  cleared  the  air  somewhat  on  this  point,  as 
above  set  forth,  the  court,  being  now  doubtful  if  that  is  practica- 
ble. This  brings  the  court  to  the  question  whether  the  amendment 
asked  for  may  be  made  to  prevent  a  denial  of  justice,  and  also 
and  necessarily  to  the  examination  of  the  other  question, 
whether  the  amendment  would  substantially  change  the  cause 
of  action.  The  line  of  discussion  and  citation  of  authorities 
in  the  first  opinion  tended  somewhat  to  support  an  affirmative 
answer  to  the  latter  question.  If,  however,  this  question  was 
not  left  open,  as  I  think  it  was,  I  will  reopen  it  now,  desiring 
to  consider  more  exhaustively  the  application  of  the  rule  to 
the  present  case. 
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The  two  Hawaiian  cases  cited  in  the  former  decision,  Oar- 
da  V.  Mendonca,  7  Haw.  194,  and  Sherman  v.  Harrison,  Id. 
663,  show  a  recognition  by  the  supreme  court  of  its  desire  to 
save  the  rights  of  the  parties  by  going  very  far  in  allowing 
amendments  where  their  refusal  would,  through  the  operation 
of  statutes  of  limitation,  deprive  the  plaintiffs  of  any  remedy. 
In  the  first  of  these  cases  the  suggestion  of  the  court  is  clearly 
obiier  dictum;  but  in  the  second  case  there  appears  the  sug- 
gestion by  the  court  to  meet  the  justice  of  the  case,  that  the 
plaintiff  be  allowed  to  amend  by  a  complete  change  of  the 
party  plaintiff.  The  case  of  Kirk  v.  Dolby,  6  Mees.  &  W.  635, 
cited  in  the  former  decision,  refers  to  the  determination  of  the 
English  judges  under  the  "Uniformity  of  Process"  act,  "not 
to  allow  any  amendment  except  in  the  case  where,  if  the  amend- 
ment were  not  allowed,  the  statute  of  limitations  would  be  a 
bar  to  any  new  process  and  so  occasion  a  failure  of  justice." 
Horton  V.  Stamford,  1  Cr.  &  Mees.  772 ;  Lakin  v.  Watson,  2 
Id.  684. 

It  appears  from  these  citations  that  different  courts  have 
been  led  to  go  far  in  making  an  exception  to  the  general  rule 
against  amendments,  and  I  should  have  no  hesitation  in  allow- 
ing the  amendment  in  order  to  prevent  a  denial  of  justice,  un- 
less it  should  appear  that  by  so  doing  a  new  cause  of  action, 
80  substantial  that  it  could  not  relate  back  to  the  filing  of  the 
petition  in  intervention,  and  so  would  be  barred  by  the  statute 
of  limitations,  would  be  created.  Shields  v.  Barrow,  58  U.  S. 
129,  143. 

How  far  does  the  exception  allowing  changes  as  to  privies 
and  representative  parties  extend?  Certainly  to  all  instances 
reasonably  necessary  for  the  furtherance  of  justice  and  within 
the  substance  or  field  of  the  original  case.  The  name  of  the 
payee  of  a  note  as  plaintiff  may  be  changed  to  that  of  the  sub- 
payee  because  of  mistake,  without  changing  the  nature  or 
identity  of  the  action.  Service  v,  Farmington  Sav.  Bank,  62 
Pac.  (Kan.)  670.  A  declaration  by  trustees  of  a  town  may  be 
amended  by  substituting  the  name  of  the  town  as  plaintiff, 
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Lake  Erie  r.  Boswell,  36  N.  E.  (Ind.)  1103, — a  change  from 
agents  to  the  party  in  interest.  A  substitution  of  the  name  of 
the  firm  for  the  name  of  one  of  the  partners  in  the  declaration 
may  be  made  where  the  interest  in  the  suit  was  in  the  firm. 
First  National  Bank  v.  Tappan,  6  Kan.  276,  283.  See  also 
Dixon  V,  Dixon,  19  Iowa  312,  and  Hiicklebridge  v.  Atchison, 
etc.,  Ry,  Co.,  71  Pae.  814.  In  Hanlin  v.  Baxter,  20  Kan.  134, 
the  court  on  error  sustained  the  substitution  of  W.  O.  Baxter 
for  J.  B.  Baxter,  plaintiff,  there  being  slight  circumstances  to 
support  a  surmise  that  the  latter  was  the  agent  of  the  former. 
The  statutes  of  amendments  of  Kansas  and  Iowa  are  substan- 
tially identical  with  ours. 

I  make  the  following  comments  on  authorities  cited  by  the 
defendants'  counsel: 

In  The  Detroit,  7  Fed.  Cas.  (No.  3832)  550  (1874),  the 
substitution  of  a  new  person  as  libelant  was  not  allowed  on 
appeal,  but  there  was  no  intimation  of  any  element  of  repre- 
sentation or  privity  between  the  two.  This  case  was  disap- 
proved in  The  William  F.  M'Rae,  23  Fed.  Rep.  557,  559 
(1885),  where  the  court  said: 

"  With  the  utmost  respect  for  the  learned  justice  who  de- 
cided the  case  of  The  Detroit,  I  am  constrained  to  say  that  I 
think  the  technical  rule  that  one  libelant  can  [not]  be  sub- 
stituted for  another  ought  to  give  way  to  the  general  rule  above 
stated,  and  to  the  still  more  equitable  principle  that  where  an 
action  is  substantially  between  two  vee»sels,  a  mistake  of  the 
pleader  as  to  the  ownership  or  legal  title  of  the  injured  vessel 
(a  mistake  which  in  actual  practice  is  very  likely  to  occur) 
ought  to  be  corrected  by  an  amendment" 

In  Emerson  v.  Wilson,  11  Vt.  357  (1839),  a  partner  held  a 
note  against  the  defendant.  The  declaration  made  the  firm 
the  plaintiff  and  recited  a  note  payable  to  the  firm.  It  was 
amended  in  the  court  below,  substituting  the  name  of  the  part- 
ner for  the  name  of  the  firm  and  changing  the  description  of 
the  note  accordingly.  This  was  disallowed  on  appeal.  Here 
was  neither  representation  nor  privity.     Although  the  original 
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plaintiffs  were  connected  with  the  substituted  plaintiff  in  busi- 
ness, they  had  no  interest  in  or  relation  to  the  subject  of  the 
proceedings. 

In  Halleit  v.  Larcom,  5  Idaho,  492:  61  Pac.  108,  a  new 
plaintiff  was  substituted  in  the  lower  court  and  a  change  made 
in  the  amount  of  the  claim,  but  no  privity  or  representative 
element  shown  between  the  original  plaintiff  and  the  new  one. 
The  court  on  appeal,  in  overruling  the  order  allowing  the 
amendment,  commented  on  these  circumstances,  saying,  "  It 
will  also  be  observed  that  M.  E.  Hallett  was  substituted  as  the 
sole  plaintiff,  not  to  prosecute  the  same  cause  of  action  stated  in 
the  original  complaint,  on  the  ground  that  she  had  succeeded 
to  it,  but  was  permitted  to  prosecute  another  and  distinct  cause 
of  action  in  her  own  right" 

The  Maine  authorities  are  not  helpful  here  because  of  the 
difference  of  its  statute  from  ours,  which  allows  amendments 
as  to  parties  only  "by  inserting  additional  plaintiffs  or  by  strik- 
ing out  one  or  more  plaintiffs  when  there  are  two  or  more." 
R.  S.  Maine,  739,  c.  84,  s.  11.  The  Hawaiian  statute  permits 
amendments  "by  adding  or  striking  out  the  name  of  a  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party  or  a  mistake 
in  any  other  respect."    R.  L.,  s.  1738. 

In  the  case  of  King  v.  Avery,  37  Ala.  169,  (Book  28  Ala. 
Ann.  Edition  60),  in  which  a  woman  joined  with  her  sister's 
administrator  in  a  suit  for  slaves,  and  married  pending  pro- 
ceedings, thus  making  her  husband  the  owner  of  her  personal 
property,  an  amendment  was  allowed  under  a  bill  of  revivor, 
adding  his  name  as  one  of  the  plaintiffs.  The  court  on  appeal 
held  that  the  amendment  introduced  a  new  cause  of  action,  in- 
asmuch as  "the  right  to  recover  depends  also  on  a  new  deriva- 
tive title,  viz.,  the  marital  rights  of  Mr.  King  acquired  by  his 
marriage  with  the  female  complainant.  If,  on  a  proper  issue, 
there  was  a  failure  to  prove  the  marriage  this  suit  must  fail," 
and  there  being  a  statute  of  limitations  which  had  run  against 
the  amendment  the  case  was  dismissed.  This  case  does  not  ap- 
pear to  be  applicable  to  the  question  under  consideration,  as  it 

22-D 
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is  obvious  that  in  the  present  case  the  proposed  amendment  in- 
troduces no  such  new  issue  as  in  King  v.  Avery. 

The  case  of  Seibs  i\  Engelhardt,  78  Ala.  508  (48  Ala.  Ann. 
Edition,  506),  relates  to  the  addition  of  a  new  defendant  and 
furnishes  little  aid  to  the  solution  of  the  present  question. 

In  Barker  v.  Anniston,  8  So.  466,  the  husband  was  made  a 
new  plaintiff  in  the  wife's  suit  after  a  statute  of  limitations 
had  run,  the  husband  alone  being  entitled  to  the  compensation 
sued  for.  This  case  folloAvs  somewhat  the  lines  of  King  r. 
Avery,  supra,  proof  of  marriage  being  essential  to  the  case  as 
amended. 

Peiser  v.  Gi^iffiri',  125  Cal.  9,  is  too  obviously  an  instance  of 
a  new  cause  of  action  created'  by  an  amendment,  to  be  helpful 
in  this  discussion. 

The  rule  is  clear  that  where  an  amendment  would  create  a 
new  cause  of  action,  it  wuU  not  relate  back  to  the  date  of  the 
filing  of  the  original  declaration  or  bill,  and  so  cannot  be  al- 
low^ed  if  a  statute  of  limitations  has  run  against  it,  or,  if  al- 
lowed, the  statute  may  be  pleaded  against  it.  Whether  an 
amendment  creates  a  new  cause  of  action  is  sometimes  a  nice 
point.  From  the  foregoing  authorities  and  considerations,  it 
would  appear  that  in  a  case  like  the  present  one,  where  an 
agent  has  sold  goods  for  his  principal  and  an  action  is  brought 
for  the  purchase  price  in  the  name  of  the  agent  by  mistake,  a 
substitution  of  the  name  of  the  principal  would  not  create  a 
new  cause  of  action.  Neither  does  it  appear  that  the  allow- 
ance of  the  amendment  would  cause  the  defendants  to  change 
their  defense  or  embarrass  them  in  any  w^ay. 

^^  There  is  no  just  ground  for  the  claim  that  by  reason  of 
the  amendment  making  new  parties  plaintiff  there  resulted  any 
change  in  the  cause  of  action.  The  object  of  the  suit  after  the 
amendment  was  precisely  the  same  as  it  was  Ix^fore,  namely, 
to  recover  the  amount  of  the  policy  on  account  of  the  destruc- 
tion by  fire  of  the  insured  premises,  and  so  far  as  we  can  see, 
assuming  there  was  a  right  of  recovery  at  all,  it  was  and  is  a 
matter  of  total  indifference  to  the  company  whether  the  re- 
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covery  is  in  the  names  of  the  Manns  or  in  the  name  of  Thomas 
for  their  use.  Had  some  new  claim  or  cause  of  action  been 
introduced  into  the  suit  by  the  amendment,  against  which  the 
statute  of  limitations  had  run,  or  before  the  making  of  such 
amendment,  the  position  of  appellee  would  be  clearly  right; 
but  such  is  not  the  case."  Thonias  v.  Fame  Ins.  Co.,  108  111. 
100. 

The  Illinois  statute  makes  the  adjudication  of  the  court  al- 
lowing an  amendment  '^conclusive  evidence  of  the  identity  of 
the  action,"  which  perhaps  weakens  somewhat  the  force  of  this 
citation  in  its  application  here;  still  it  is  of  value,  presenting 
as  it  does  the  logical  view  of  the  status  of  a  case  after  such  an 
amendment.  It  is  obvious  that  a  recovery  on  the  original  peti- 
tion would  be  a  bar  to  a  recovery  upon  the  amended  one. 
Davies  i\  R.  R.  Co.,  110  N.  Y.  647. 

Although  there  is  some  apparent  divergence  in  the  cases,  a 
careful  examination  generally  shows  substantial  uniformity 
as  to  this  point. 

Is  not  the  relation  of  Kobert  Dalziel,  Jr.,  as  agent  of  Robert 
Dalziel,  Jr.  Company,  a  sufficiently  representative  one  to  bring 
the  case  within  the  principle  of  substitution  of  parties  as  to 
privies  and  representative  parties  ?  As  agent  he  represented 
his  principal  to  the  extent  of  binding  him  by  his  acts  and  ad- 
missions made  within  the  scope  of  his  authority,  making  him 
a  privy  in  obligation.  I  am  of  the  opinion  that  this  question 
may  l)e  answered  in  the  affirmative.  Indeed  the  Kansas  cases 
appear  to  go  further  and  to  allow  such  substitution  in  case  of 
mistake  where  there  is  no  privity  or  representation,  if  a  new 
cause  of  action  is  not  thereby  created.  Service  v.  Farmington 
^av.  Bank,  supra.  See  also  Kincaid  v.  Tlowe,  10  Mass.  203, 
where  by  mistake  an  action  upon  promissory  notes  due  to 
Samuel  Kincaid,  Jun.,  was  brought  in  the  name  of  Samuel 
Kincaid,  who  was  his  father.  Amendment  by  adding  the 
word  Jun.  was  refused,  and  the  court  above,  in  awarding  a 
^ew  trial,  said,  "A  precision  not  to  any  purpose  absolutely  es- 
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sential,  might  have  been  obtained  by  permitting  the  amend- 
ment." 

The  motion  to  amend  is  allowed  on  both  points,  costs  of  pro- 
ceedings under  the  motion  to  defendants. 


JOHN  E.  FEHLESON,  et  al.,  vs.  THE  AMERICAN 

SCHOONER  A.  J.  WEST. 

April  2,  1908. 

Jurisdiction — Admiralty — Shipping  Commissioner:  In  a  libel  for 
wages  and  dama^^es,  a  court  in  admiralty  is  without  jurisdiction  to  compel 
a  shipping  commissioner  to  pay  into  the  registry  of  the  court,  moneys  re- 
ceived by  him  from  the  master  on  account  of  the  wages  of  libelants. 

In  Admiralty:  Motion  to  compel  the  shipping  commis- 
sioner to  pay  libelant's  wages  into  the  registry  of  the  court. 

Geo.  A.  Davis,  Proctor  for  Libelants. 
jB.  W.  Breckons,  Proctor  for  Libellee. 

Dole,  J.  The  libelants  have  moved  for  an  order  directing 
the  shipping  commissioner  to  pay  into  the  registry  of  this  court 
certain  moneys  that  have  been  received  by  him  from  the  mas- 
ter of  the  libellee  on  account  of  wages  of  the  libelants. 

The  shipping  commissioner  is  not  an  officer  of  this  court,  but 
receives  his  appointment  from  another  department  of  the 
United  States  government,  and  nothing  has  been  done  or  has 
occurred  to  confer  jurisdiction  over  such  moneys  upon  this 
court. 

In  the  case  o{  Two  Hundred  and  Fifty  Tons  of  Salt  on 
Board  the  Schooner  Barbara  F.  Latimer,  5  Fed.  Rep.  216,  the 
salt  was  libeled  for  freight  while  on  board  the  vessel.  The 
marshal,  proceeding  to  serve  the  attachment,  found  that  the 
collector  of  customs  had  taken  possession  of  the  salt  for  customs 
dues  and  was  removing  it  to  the  customs  warehouse.  He  showed 
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the  collector  his  warrant  and  furnished  him  with  a  copy.  It 
was  urged  at  the  trial  that  this  was  not  a  service  of  the  attach- 
ment inasmuch  as  the  salt  was  in  the  possession  of  the  customs 
department,  but  the  court  referring  to  several  authorities  <Sn 
the  question  of  service,  ruled  that  the  service  in  this  case  was 
sufficient  and  legal,  inasmuch  as  the  customs  authorities  had 
a  claim  on  the  salt  for  an  amount  which  would  in  all  probability 
be  disposed  of  by  a  sale  and  the  sale  was  ordered  subject  to 
such  claim  of  the  customs  department,  the  court  recognizing 
that  such  service  gave  it  the  necessary  jurisdiction  over  the 
salt 

There  is  an  apparent  equity  favoring  the  allowance  of  the 
motion,  inasmuch  as  the  money  in  question  belongs  to  libelants 
subject  to  the  fees  and  expenses  of  the  shipping  commissioner's 
office,  and  they  wish  the  court  to  take  it  and  hold  it  for  them, 
much  as  one  deposits  a  check  in  the  bank  for  the  bank  to  col- 
lect and  hold  for  the  owners,  but  I  do  not  find  that  this  cir- 
cumstance confers  jurisdiction. 

The  motion  is  overruled. 


JOHX  E.  FEHLESON,  et  al,  vs.  THE  AMERICAN 

SCHOONER  A.  J.  WEST. 

December  11,  1908. 


Discharge  of  seamen:  Befusal  by  the  crew,  without  justification,  to 
obey  lawful  orders  of  a  ship's  officers,  is  sufficient  reason  for  their  dis- 
charge. 

Lawful  order  under  shipping  articles:  An  order  by  a  ship's  officers 
commanding  the  crew  to  raise  the  anchor  by  means  of  the  capstan,  in  eon- 
neetion  with  docking  the  vessel,  when  there  wac  no  steam  for  the  donkey 
engine,  is  a  lawful  order  under  shipping  articles  whereby  the  crew  have 
Agreed  "to  be  obedient  to  the  lawful  commands.  *  *  *  of  their  su- 
perior officers  in  everything  relating  to  the  vessel." 

Same:      An  order  to  the  crew  from  the  ship's  officers,  on  reaching 
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port,  to  put  the  sail  covers  on  the  reefed  sails,  is  also  a  lawful  order  under 
such  shipping  articles. 

Seamen  refusing  duty — Wages:  Seamen  refusing  duty  and  there- 
after discharged  are  not  entitled  to  pay  for  the  time  during  which  they 
refuse  duty. 

In  Admiraliy:  Libel  in  rem  for  seamen's  wages  and  for 
damages  for  breach  of  contract. 

Geo.  A,  Davis,  Proctor  for  Libelants. 

Holmes  cO  Stanley  and  i?.  W,  Breekons,  Proctors  for 
Libellee. 

Dole,  J.  This  is  a  \\hc]  in  rem  for  seamen's  wages  and  for 
damages  for  breach  of  contract  and  for  return  passage  money. 
The  libelants  allege  that  they  were  discharged  upon  arrival  in 
Honolulu  without  cause  and  in  violation  of  their  shipping 
articles,  and  pray  judgment  for  wages  to  the  amount  of  t$45.45 
apiece;  also  $75.00  each  for  passage  money  back  to  Gray's 
Harbor  in  the  State  of  AVashington,  and  $100.00  each  for  their 
suitable  maintenance  imtil  they  shall  arrive  at  such  port. 

Charles  Yarnberg,  master  and  bailee  of  the  said  schooner, 
intervening  in  behalf  of  the  o^iier,  admits  the  engagement  of 
the  libelants  and  admits  that  wages  to  the  amount  of  $44.00 
apiece  are  due  them,  and  alleges  that  on  the  30th  day  of  March 
he  discharged  them  from  the  sorv^ice  of  the  said  schooner,  and 
denies  that  such  discharge  was  in  violation  of  the  ship])ing 
articles;  and  further  alleges  that  during  the  voyage  from 
Gray's  Harbor  they  acted  in  a  sullen,  disrespectful  and  dis- 
obedient manner,  and  frequently  obeyed  orders  with  ap])arent 
reluctance,  and  upon  the  arrival  of  the  schooner  at  Honolulu 
on  the  21)th  of  ^farch,  it  became  necessary  in  the  docking  of 
tlie  said  schooner  to  heave  up  the  anchor  and  that  thereupon 
thev  all  refused  to  obev  and  insisted  that  the  anchor  should  be 
raised  by  means  of  steam,  and  that  he  was  thereupon  compelled 
to  get  uj)  st(*am,  which  required  from  an  hour  to  an  hour  and 
a  half;  and  that  in  order  to  protect  the  sails  of  the  schooner 
from  dampness,  he  ordered  the  libelants  to  put  the  sail  covers 
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on  the  sails,  to  wliicli  order  the  libelants  refused  obedience  un- 
less he  would  pay  them  extra  wages  at  the  rate  of  fiftv  cents 
an  hour ;  whereupon  he  discharged  them  as  aforesaid ;  and  that 
thereafter  and  on  the  next  day,  March  30th,  he  presented  his 
shipping  articles  and  log  book  to  the  United  States  shipping 
commissioner  requesting  an  investigation  and  that  such  com- 
missioner investigated  the  circumstances  and  advised  him  that 
he  was  entitled  to  discharge  the  libelants  from  the  service  of 
the  vessel  for  disobedience  to  lawful  orders,  and  that  thereupon 
he  deposited  with  the  shipping  commissioner  the  amount  de- 
termined by  the  commissioner  to  be  due  to  the  said  libelants 
as  aforesaid. 

It  appeared  upon  the  trial  of  the  case  that  the  allegations  of 
the  answer  in  regard  to  the  refusal  of  the  libelants  to  raise  the 
anchor  and  to  put  covers  on  the  sails,  were  fully  sustained  by 
the  evidence.  Some  effort  was  made  bv  the  libelants  to  show 
that  it  was  the  custom  of  the  port  of  Honolulu  to  pay  for  such 
services  as  putting  covers  on  the  sails  as  extra  work,  or  as 
extra  time,  it  being  Sunday,  wdiich  contention  w^as  not  proved. 

A  copy  of  the  shipping  articles  was  filed  in  court  showing 
that  wages  were  to  be  paid  libelants  at  $40.00  a  month.  Xo 
reason  was  given  why  the  order  to  cover  the  sails  should  not 
have  been  obeyed.  It  was  shown  that  such  covering  was  usual 
and  necessary  to  protect  the  sails  upon  being  furled  from 
dampness  and  mildew-.  I  find  that  the  order  was  a  reasonable 
and  lawful  one  and  within  the  shipping  articles,  which  re- 
quired the  crew  among  other  things  to  l>e  obedient  to  tlu.  law- 
ful commands  of  the  master  in  everything  relating  to  the  vcvssel. 
The  failure  of  libelants  to  respond  to  the  order  to  raise  the  an- 
chor was  a  similar  case  of  disolx^dience  to  a  reasonable  and 
lawful  order  and  was  without  justification  whatever  so  far  as 
appears.  A  reasonable  degree  of  discipline  on  board  a  ship  is 
essential  to  its  successful  management. 

There  is  some  uncertainty  as  to  the  date  when  the  discharge 
took  place.     The  log  recites  that  these  libelants  were  dismissed 
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from  the  ship  for  refusal  of  duty  at  10  a.  m.  March  29th ;  the 
answer  ^alleges  that  on  the  29th  of  March  the  master  discharged 
them  on  the  ground  that  they  had  not  carried  out  their  con- 
tract as  evidenced  by  the  shipping  articles;  "that  thereafter 
and  on  March  30,  1908,  he  presented  the  shipping  articles,  and 
his  log  book,  to  the  Honorable  H.  N.  Almy,  United  States 
shipping  commissioner  at  the  port  of  Honolulu,  and  requested 
the  said  shipping  commissioner  to  make  an  investigation  into 
the  matter,  and  ascertain  whether  or  not  he,  the  said  master,  had 
the  right,  under  the  circumstances,  to  discharge  the  men." 
That  upon  investigation  the  commissioner  advised  him  that  he 
was  entitled  to  discharge  the  libelants  for  disobedience  of  law- 
ful orders;  and  that  upon  receiving  such  advice  he  deposited 
with  the  shipping  commissioner  the  amount  determined  by  the 
said  shipping  commissioner  to  be  due  the  said  libelants,  to-wit, 
$44.00,  to  the  credit  of  each  of  the  said  libelants. 

Section  4508  of  the  Eevised  Statutes  provides  that  it  shall 
be  the  duty  of  the  shipping  commissioner  to  superintend  the 
engagement  and  discharge  of  seamen  in  manner  prescribed  by 
law.  Under  this  provision  it  would  appear  that  the  action  of 
the  master  on  the  29th  of  March  was  merely  tentative  and  sub- 
ject to  the  action  of  the  shipping  commissioner  which  took 
place  on  the  30th  of  March.  I  therefore  find  that  libelants 
were  discharged  on  the  30th  of  March.  It  appears  from  the 
evidence  that  the  libelants  remained  on  board  until  the  30th 
and  were  ordered  to  leave  the  ship  by  noon.  The  claim  of  the 
libelants  for  $45.45  instead  of  $44.00  allowed  by  the  shipping 
commissioner  would  appear  to  represent  the  extra  day  after 
the  29th.  I  think  that  under  the  circumstances  the  discharge 
was  really  on  the  30th  of  March,  but  that  the  libelants  are  not 
entitled  to  the  $1.33  in  addition  to  the  $44.00  allowed  by  the 
shipping  commissioner,  because  of  the  provision  of  section 
4528  of  the  Revised  Statutes  denying  wages  to  seamen  for  any 

period  during  which  they  unlawfully  refuse  or  neglect  to  work 
when  required.     The  Jefferson  Borden,  6  Fed.  Rep.  301,  303. 
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The  libelants  alleged  in  their  libel  that  they  were  destitute 
and  unable  to  advance  or  secure  costs,  and  they  were  allowed 
to  bring  their  proceedings  without  costs. 

The  libel  is  dismissed;  the  claimant  to  pay  his  own  costs. 


THE  UNITED  STATES  OF  AMERICA  vs,  JOHN 

WYNNE. 

November  9,  1908. 

Homicide — Murder — Trial — Verdict:  Under  the  act  of  Congress  of 
January  15,  1897,  empowering  the  jury  to  qualify  the  verdiet  of  guilty  by 
adding  the  words  ''without  capital  punishment,"  their  authority  is  not 
limited  to  cases  of  palliating  or  mitigating  circumstances,  but  extends  to 
every  ease  in  which,  upon  a  view  of  the  whole  evidence,  they  are  of  opinion 
that  it  would  not  be  wise  or  just  to  impose  capUal  punishment. 

Same  —  Murder  —  Manslaughter  —  Malice :  Murder,  manslaughter, 
maliee:  defined. 

Same — Intent — Evidence:  A  man's  act  is  evidence  of  his  intent,  as  a 
role;  evidence  of  intent  discussed. 

Same — Criminal  responsibility — Intoxication,  or  insanity,  of  defend- 
ant: In  case  of  homicide  where  the  actor  wa<«  in  such  condition,  by  rea- 
son of  voluntary  intoxication,  as  to  be  incapable  of  specific  intent  to  kill, 
or  of  understanding  the  nature  of  his  act,  the  grade  of  his  crime  is  re- 
dneed  to  manslaughter. 

Evidence — Weight  and  sufficiency — Credibility  of  witnesses:  The 
jnry  are  to  consider  the  credibility  of  witnesses  by  their  manner  of  testify- 
ing, the  consistency  of  their  testimony,  their  means  of  information  and 
opportunity  of  knowledge,  and  their  interest  in  the  result  of  the  trial. 

Same— Credibility — Tositive,  and  negative,  testimony:  The  testimony 
of  a  man  who  says  that  he  knows  a  thing,  is  better  than  that  of  another 
who,  though  having  some  opportunity  to  know,  says  that  he  does  not 
know  it,  or  who  has  a  doubt  of  the  matter.  Positive,  and  negative,  testi- 
mony discussed. 

Criminai  law — Evidence — Presumption  of  innocence  —  Seasonable 
doubt:  That  the  defendant  is  charged  with  an  offense  and  under  indict- 
ment, is  not  evidence  against  him;  the  presumption  of  innocence  prevails, 
notwithstanding.     Beasonable  doubt  defined. 

Same — Evidence — Presumption  of  innocence — Burden  of  proof:  The 
fact  that  the  defendant  does  not  take  the  stand  in  his  own  defense  is  not 
a  circumstance  that  can  be  used  against  him. 

Same— Evidence — Presumptions  and  burden  of  proof — Motive:      The 
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prosecution  is  not  bound  to  directly  establish  an  adequate  or  any  motive 
for  the  alleged  crime. 

Same — Evidence — Presumption  of  innocence:  Suspicions  and  prjba- 
bilities,  and  personal  opinions  of  the  jurors  not  formed  upon  the  testi- 
mony, are  to  be  given  no  weight. 

Same — Evidence^  circumstantial — Presumption  of  innocence:  In  order 
to  convict  the  defendant  upon  evidence  of  circumstances,  it  is  necessary, 
not  only  that  all  of  the  circumstances  concur  to  show  that  he  committed 
the  crime  charged,  but  also  that  the  circumstances  are  inconsistent  with 
any  other  rational  conclusion. 

Same — Evidence — Statements  against  interest — Self-serving  state- 
ments: Defendant's  statements  against  interest  are  entitled  to  great 
weight;  but  what  he  said  for  himself,  the  jury  are  not  bound  to  believe 
because  said  in  a  statement  proved  by  the  prosecution. 

Same — Evidence — Weight  and  su^ciency — Verdict  r  A  criminal  case 
involving  much  testimony  and  many  facts  shou?d  not  be  decided  upon  the 
probability  or  improbability  of  any  one  point  singled  out  of  the  evidence, 
unless  the  settlement  of  such  point  is  decisive  of  the  whole  issue,  but  a  safe 
decision  requires  due  consideration  of  all  the  evidence. 

Criminal  law — Homicide — IntoxicatioUf  or  insanity f  as  defence — Bur- 
den of  proof:  Under  an  indictment  for  murder,  intoxication  is  no  defense 
or  palliation,  unless  the  defendant  was  thereby  rendered  incapable  of 
malicious  intent,  or  of  forming  a  design,  or  of  underj»tanding  or  remem- 
bering the  lawless  nature  of  the  act. — When  the  defense  is  intoxication, 
the  burden  is  on  the  prosecution  to  establish  the  mental  soundness  of  the 
defendant  at  the  time  of  the  homicide. 

Same — Trial — Jury — Verdict:  It  is  proper  for  the  jury  in  their 
deliberations  to  apply  to  the  testimony  their  general  knowledge  and  judg- 
ment derived  from  experience,  observation  and  reflection,  their  knowle<lge 
of  human  nature  and  the  customs  of  society;  provided  the  verdict  is  based 
on  due  consideration  of  all  the  evidence. 

Criminal  Law:  Tndictmont  for  murder  under  section  5339 
R  S.  U.  S. 

W.  T,  Rawlins,  Ass't.  IT.  S.  District  Attorney,  and  W,  L. 
Whitney,  Deputy  Attorney  Greneral  of  the  Territory  of  Ha- 
waii, for  the  Prosecution. 

Thoni'pson  &  Clenions,  Attorneys  for  Defendant. 

DoLE^  J.     Charging  the  jury: 

The  defendant  is  charged  by  the  grand  jurs^  under  its  in- 
dictment with  having  committed  the  crime  of  murder  by  kill- 
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ing  Archibold  F.  McKinnon  by  blows  with  a  hammer,  in  the 
harbor  of  Ilonolulu. 

The  law  under  which  this  indictment  is  found  is  section 
5339  of  the  Revised  Statutes  of  the  United  States,  and  is  as 
follows,  as  to  the  description  of  this  offense: 

"  Every  person  who  commits  murder  *  *  *  upon  the 
high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bav  within  the  admiraltv  and  maritime  juris- 
diction  of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular   State     *     *     *     shall  suffer  death." 

An  act  of  Congress  (January  15,  1897:  29  gtat.  L.  487) 
confers  upon  the  jury  the  right,  when  an  accused  is  found 
guilty  of  the  crime  of  murder,  to  add  to  its  verdict  the  words — 
"without  capital  punishment." 

The  right  to  qualify  a  verdict  of  guilty  by  adding  the  words 
''without  capital  punishment"  is  thus  conferred  upon  the  jury 
in  all  cases  of  murder.  The  act  does  not  itself  prescribe,  nor 
authorize  the  court  to  prescribe,  any  rule  defining  or  circum- 
scribing the  exercise  of  this  right ;  biit  commits  the  whole  mat- 
ter of  its  exercise  to  the  judgment  and  consciences  of  the  jury. 
The  authority  of  the  jury  to  decide  that  the  accused  shall  not 
be  punished  capitally  is  not  limited  to  cases  in  which  the  court, 
or  the  jury,  is  of  opinion  that  there  are  palliating  or  mitigating 
circumstances.  But  it  extends  to  every  case  in  which,  upon  a 
view  of  the  whole  evidence,  the  jury  is  of  opinion  that  it  w^ould 
not  \)e  just  or  wise  to  impose  capital  punishment. 

There  are  no  degrees  of  murder  established  by  the  federal 
laws,  but  the  following  statute  provides  that  a  homicide  as  de- 
scribed, but  without  malice,  is  manslaughter: 

*'  Every  person  who,  within  any  of  the  places  or  upon  any 
of  the  waters  described  in  section  fifty-three  hundred  and 
thirty-nine,  unlawfully  and  wilfully,  but  without  malice, 
strikes,  8tal>s,  wounds,  or  shoots  at,  or  otherwise  injures  an- 
other, of  which  striking,  stabbing,  wounding,  shooting,  or  other 
injury  such  other  person  dies,  either  on  land  or  sea,  within  or 
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without  the    United    States,  is  guilty  of    the  crime  of    man- 
slaughter.''   Sec  6341  R.  S.  U.  S. 

The  rules  of  evidence  and  of  the  conduct  of  the  trial  of  a 
case  of  this  kind,  do  not  materially  diflFcr  from  those  relating 
to  the  trial  of  a  minor  offense,  but  as  this  defendant  is  charged 
with  murder  the  case  is  of  great  importance  to  the  public, 
which  is  represented  by  the  United  States  as  plaintiff,  and  to 
the  defendant  as  well.  The  public  interests  in  a  case  of  mur- 
der are  based  on  the  interest  which  all  persons  have  in  the  pro- 
tection of  the  individual  from  violence,  and  especially  from 
the  kind  of  violence  which  aims  to  deprive  individuals  of  life, 
the  greatest  possession  of  mankind.  The  lawless  taking  of 
human  life  cannot  be  ignored  by  the  public,  because  if  such 
conduct  is  allowed  without  notice  and  without  interference  or 
punishment,  other  persons  of  like  disposition  will  feel  that 
there  is  immunity  in  the  commission  of  such  crimes,  and  so- 
ciety and  the  individual  would  become  exposed  to  a  greater  ex- 
tent to  such  attacks.  The  case  is  also,  and  obviously,  of  the 
greatest  importance  to  the  defendant  in  that  his  life  is  subject 
to  your  decision  of  the  issue. 

In  considering  the  evidence  which  has  been  produced  in  this 
case,  you  are  to  remember  that  you  are  the  sole  judges  of  all 
questions  of  fact,  with  the  right  to  weigh  the  evidence,  and  in 
doing  so  to  consider  the  credibility  of  witness, — ^by  their  man- 
ner of  testifying,  the  consistency  of  their  testimony  and  their 
means  of  information  and  their  opportunity  of  knowing  the 
truth  of  the  information  which  they  give,  and  any  interest  they 
may  have  in  the  result  of  the  trial. 

The  fact  that  the  defendant  has  been  charged  with  this  of- 
fense and  that  there  is  an  indictment  against  him  is  not  evi- 
dence against  him  in  any  way.  The  law  presumes  one  charged 
with  an  offense  to  be  innocent  until  he  shall  have  been  proved 
guilty  by  competent  and  sufficient  evidence,  beyond  a  reason- 
able doubt,  and  in  the  absence  of  such  evidence  against  this  de- 
fendant you  must  find  that  he  is  not  guilty. 
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Xo  one  can  be  found  to  be  guilty  of  a  crime  unless  the  evi- 
dence against  him  establishes  his  guilt  beyond  a  reasonable 
doubt  By  a  reasonable  doubt  is  meant  a  doubt  based  on  rea- 
son, which  is  not  a  fanciful  nor  conjectural  doubt,  but  one 
which  must  impart  such  a  condition  of  mind  that  after  a  careful 
consideration  of  the  evidence  you  cannot  say  that  you  are  con- 
vinced or  satisfied  that  the  defendant  is  guilty  as  charged ;  but 
if,  after  an  impartial  comparison  and  consideration  of  all  the 
evidence  you  can  truthfully  say  that  you  have  an  abiding  con- 
viction of  the  defendant's  guilt,  such  a  conviction  as  you  would 
be  willing  to  act  upon  in  important  matters  relating  to  your 
own  affairs,  you  have  no  reasonable  doubt. 

The  duty  rests  upon  the  prosecution  to  prove  the  defendant 
guilty  beyond  all  reasonable  doubt  by  evidence  which  shall  ex- 
clude every  reasonable  hypothesis  except  the  one  of  guilt 

The  prosecution  is  not  bound  to  directly  establish  an  ade- 
quate or  any  motive  for  the  alleged  crime.  The  criminal  act 
and  the  connection  of  the  accused  with  it,  if  proved  beyond 
a  reasonable  doubt,  furnish  sufficient  evidence  that  there  was 
some  cause  or  motive  influencing  the  defendant  to  the  perpe- 
tration of  the  act  if  he  was  acting  under  a  mental  capacity  to 
commit  the  crime,  as  elsewhere  explained. 

In  order  to  convict  this  defendant  iipon  the  evidence  of  cir- 
cumstances,— and  the  admissions  of  the  defendant  testified  to, 
are  in  the  nature  of  circumstances, — it  is  necessary,  not  only 
that  all  of  the  circumstances  concur  to  show  that  he  committed 
the  crime  charged  but  also  that  they  are  inconsistent  with  any 
other  rational  conclusion.  Only  when  every  reasonable  hypo- 
thesis by  which  the  facts  might  be  explained  consistently  with 
innocence  have  been  carefully  examined  and  found  wanting, 
can  the  conclusion  of  guilt  be  legitimately  adopted. 

You  cannot  convict  this  defendant  upon  evidence  merely 
showing  a  possible  opportunity  for  the  commission  of  the  al- 
leged offense,  if  there  be  any  such  evidence  before  you,  nor  can 
you  convict  him  upon  surmises,  speculations  and  conjectures, 
nor  can  you  convict  him  upon  suspicion,  no  matter  how  strong. 
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In  all  criminal  cases  the  proof  inculpating  the  accused  should 
be  of  a  degree  of  certainty  transcending  mere  possibility,  or 
probability,  mere  surmises  and  conjectures,  and  transcending 
strong  suspicion.  The  evidence  in  a  criminal  case  may,  let  it 
be  assumed,  create  a  strong  suspicion,  or  it  may  create  a  strong 
probability  that  the  defendant's  complicity  in  the  alleged  crime 
is  established  as  charged,  but  I  instruct  you  that  the  law,  in 
its  wise  and  humane  demand  for  the  life  and  liberty  of  a 
human  being,  requires  more  than  a  strong  suspicion  or  strong 
probability ;  it  demands  that  the  evidence  should  lead  to  a  con- 
clusion of  guilt  beyond  every  other  hypothesis  and  to  the  ex- 
clusion of  all  reasonable  doubt.  I^ss  than  this  will  not  suffice, 
and  you  are  therefore  charged  that  you  will  not  be  justified  in 
finding  this  defendant  guilty  upon  the  grounds  that  it  is  more 
probable  that  he  is  guilty,  if  there  are  any  such  grounds,  than 
that  he  is  innocent. 

I  further  instruct  you  that  your  personal  opinions  as  to  facts 
not  proven  cannot  possibly  be  considered  as  a  basis  of  your 
convictions.  You  may  believe,  as  men,  that  certain  facts  exist, 
but  as  jurors  you  can  only  act  upon  evidence  introduced  at  the 
trial  and  from  that  and  that  alone  vou  must  form  vour  verdict, 
unaided,  unassisted  and  uninfluenced  by  any  opinion  or  pre- 
sumption not  formed  upon  the  testimony. 

The  circumstance  that  this  defendant  has  not  taken  the  stand 
in  this  case  is  not  a  circumstance  which  can  be  used  against 
him  in  anv  wav.  It  is  the  undoubted  riffht  of  the  defendant  to 
remain  mute  and  insist  that  the  government  shall  prove  the 
case  against  him  beyond  all  reasonable  doubt,  and  he  is  entitled 
to  rest  upon  his  plea  of  not  guilty  and  upon  the  presumption  of 
innocence  with  which  he  is  clothed  by  law  and  which  follows 
him  until  overcome  by  evidence  of  his  guilt.  The  defendant 
in  a  criminal  case  is  not  called  upon  to  make  explanations  or 
suggest  solutions  or  clear  up  ambiguities,  either  real  or  im- 
aginary, and  I  therefore  charge  you  that  the  circumstance  that 
the  def(*ndant  has  availed  himself  of  his  right  in  this  regard  is 
not  to  be  taken  asrainst  him  in  anv  wav. 
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A  criminal  case  involving  much  testimony  and  many  facts 
should  not  be  decided  upon  the  probability  or  improbability  of 
any  one  point  singled  out  of  the  evidence,  unless  the  settlement 
of  such  point  is  really  decisive  of  the  whole  issue,  but  a  safe 
decision  requires  due  consideration  to  be  given  to  all  the  evi- 
dence in  the  case. 

You  may,  in  deciding  this  case,  properly  exercise  your  judg- 
ment and  apply  your  own  knowledge  and  experience,  in  regard 
to  the  general  subject  of  inquiry.  In  construing  and  applying 
testimony,  you  may  make  reasonable  inferences  and  deduc- 
tions; it  is  proper  for  you  to  apply  to  the  facts  proved,  your 
general  knowledge  as  intelligent  men ;  you  should  test  the  truth 
and  weight  of  evidence,  and  what  it  proves,  by  your  knowledge 
and  judgment  derived  from  experience,  obsen-ation  and  reflec- 
tion; and  it  is  competent  for  you  to  use  your  knowledge  of 
human  nature  and  of  the  customs  of  society,  in  vour  efforts  to 
interpret  conduct  and  judge  of  its  indications;  provided,  how- 
ever, your  verdict  must  be  based  upon  a  due  consideration  of 
all  the  evidence  in  the  case. 

The  last  four  counts  of  the  indictment  contain  the  charge  in 
this  case,  and  although  it  is  alleged  that  the  steamship  Rose- 
crans,  on  which  .the  homicide  is  alleged  to  have  occurred,  is  a 
vessel  of  United  States  register  or  enrollment,  and  is  owned  by 
American  citizens,  yet  I  charge  you  that  these  allegations  as  to 
o\vnership  and  nationality  are  unnecessarj- ;  that  under  the  law 
any  wilful  and  unlawful  killing  of  a  human  being,  on  any 
vessel  of  any  nationality,  lying  in  the  harbor  of  Honolulu,  is 
murder,  or  manslaughter  as  the  case  may  be;  and  if  you  find 
bevond  a  reasonable  doubt  that  the  defendant  wilfullv  and  un- 

lawfullv  struck  McKinnon  a  fatal  blow  on  board  such  vessel 

I.' 

as  alleged,  in  consequence  of  which  he  immediately  died  on 
board  of  such  vessel,  or  if  you  should  find  that  he  sun'ived  until 
after  taken  ashore  and  died  on  shore  from  the  effects  of  such 
Wow,  in  either  case  you  would  be  justified  in  finding  a  verdict 
of  guilty  of  murder  or  manslaughter  according  to  the  evidence 
as  to  malice  or  its  absence. 
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The  crime  of  murder  is  not  defined  in  the  statute  and  we 
have  to  refer  to  the  common  law  and  the  decisions  of  courts 
therefor,  wherein  we  find  that  murder  is  the  unlawful  killing 
of  any  human  being  by  a  person  of  sound  memory  and  discre- 
tion, with  malice  afofethought,  express  or  implied.  Malice, 
in  this  connection,  is  an  intention  to  do  bodily  harm, — a  formed 
design  to  do  mischief.  It  includes  premeditation.  There  must 
therefore  be  a  period  of  prior  consideration,  but  as  to  the  du- 
ration of  such  period  no  limit  can  be  arbitrarily  assigned. 
There  is  no  time  so  short  but  that  within  it  the  human  mind 
can  form  a  deliberate  purpose  to  do  an  act,  and  if  the  intent  to 
do  mischief  to  another  is  thus  formed,  after  no  matter  how  short 
a  period  of  reflection,  it  is  none  the  less  malice  aforethought. 
The  existence  or  non-existence  of  malice  is  a  conclusion  to  be 
drawn  by  the  jury  from  all  the  facts  in  the  case,  and  from  a 
careful  study  of  the  acts  of  the  defendant  and  of  the  circum- 
stances connected  with  the  crime  charged.  The  term  malice  is 
here  used  in  a  technical  sense,  and  includes  not  merelv  hatred 
and  revenge,  but  every  badj  unjustifiable  motive.  Express 
malice  exists  when  one,  with  deliberate  premeditation  and  de- 
sign, formed  in  advance,  kills  another,  such  premeditation  and 
design  being  manifested  by  external  circumstances  capable  of 
proof,  such  as  lying  in  wait,  antecedent  threats  and  concerted 
schemes  to  do  the  party  bodily  harm.  Malice  is  implied  by  the 
law  from  any  deliberate  and  cruel  act  committed  by  one  person 
against  another.  Thus,  it  is  implied  when  one  man  kills  an- 
other without  provocation,  or  where  the  provocation  is  not 
great;  for  no  person  except  one  of  abandoned  heart  can  be 
guilty  of  such  an  act  without  a  cause,  or  upon  any  slight  cause. 
The  terms  express  and  implied  malice  in  truth  indicate  the 
same  state  of  mind,  but  they  are  established  in  different  ways ; 
the  one  by  circumstances  showing  premeditation  of  the  homi- 
cide, and  the  other  being  inferred  only  from  the  act  committed. 

What  a  man  actually  does  is  evidence  of  his  intention  as  a 
rule.  It  is  our  common  experience  that  where  a  man  performs 
an  act  which  will  obviously  produce  a  particular  result,  ho  has 
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intended  the  result  Therefore  when  a  homicide  is  committed 
by  weapons  indicating  design^  it  is  not  necessary  to  prove  that 
such  design  existed  at  any  definite  period  before  the  fatal  blows. 
There  are,  however,  more  or  less  other  facts  and  circumstances 
connected  with  such  conduct  which  may  tend  to  explain  it  on 
the  theory  of  an  absence  of  malice  or  on  a  theory  of  actual  law- 
fubess.  For  instance,  circumstances  of  self-defense  which 
justify  homicide.  It  also  sometimes  happens  in  a  case  of  a 
homicide  that  there  are  circumstances  of  affray  in  which  a  man 
is  killed  in  the  course  of  a  quarrel  by  a  blow  imconnected  with 
any  intention  to  kill  and  so  without  malice.  In  such  a  case  the 
person  committing  the  homicide  would  be  guilty  only  of  man- 
slaughter. There  are  other  circumstances  in  which  a  homicide 
is  conunitted  through  carelessness  or  negligence,  in  which  case 
the  inference  of  malice  is  explained  away  and  the  person  com- 
mitting the  homicide  is  guilty  only  of  manslaughter.  But 
where  these  and  other  circumstances  which  disprove  a  malicious 
intent  do  not  exist,  then  the  fact  of  causing  death  through  the 
use  of  a  dangerous  weapon  implies  malice  and  is  murder,  with 
the  exception  that  is  raised  by  the  defense  of  insanity  or  in- 
toxication, where  the  degree  of  insanity  or  intoxication  is  such 
that  the  person  committing  the  homicide  is  incapable  of  form- 
ing a  malicious  intent  or  of  harboring  a  design. 

The  defense  of  intoxication  is  made  in  this  case,  and  I  charge 
you  that  it  is  no  defense,  excuse  or  palliation  unless  it  is  shown 
beyond  a  reasonable  doubt  to  have  reached  such  a  stage  at  the 
time  of  the  homicide  that  the  defendant  was  thereby  rendered 
incapable  of  harboring  a  malicious  intent  or  of  forming  a  de- 
sign or  of  understanding  or  remembering  the  lawless  nature 
of  the  act  of  taking  human  life  and  that  it  is  forbidden  and 
punishable  by  law.  The  homicide  must  be  willful  and  inten- 
tional in  order  to  warrant  a  conviction  of  murder. 

Where  the  defense  of  intoxication  is  made  to  a  charge  of 
murder,  the  burden  is  upon  the  government  to  establish  not  only 
all  the  other  essential  facts  constituting  the  offense,  but  to  es- 
tablidh  also  the  proposition  that  the  defendant  at  the  time  of 
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the  homicide  was  of  sound  mind, — and  by  this  term  is  not  meant 
that  he  was  of  perfectly  sound  mind  but  that  he  had  sufficient 
mind  to  know  that  the  act  he  was  committing  at  the  time  he  was 
performing  it,  was  a  wrongful  act  in  violation  of  human  law 
and  that  he  could  be  punished  therefor,  and  that  he  did  not 
perform  the  act  because  being  of  unsound  mind  he  was  con- 
trolled by  irresponsible  and  uncontrollable  impulse,  or  was  in- 
capable of  premeditation. 

If  from  all  the  evidence  in  the  case,  you  believe  beyond  a 
reasonable  doubt,  that  the  defendant  committed  the  crime  of 
which  he  is  accused,  in  manner  and  form  as  charged  in  the  in- 
dictment, and  that  at  the  time  of  the  commission  of  such  crime 
the  defendant  knew  that  it  was  wrong  to  commit  such  crime, 
and  was  mentally  capable  either  to  do  or  not  to  do  the  act  or 
acts  constituting  such  crime,  and  of  governing  his  conduct  in 
accordance  with  such  choice,  then  it  is  your  duty  under  the  law 
to  find  him  guilty  of  murder,  even  though  you  should  believe, 
from  the  evidence,  that  at  the  time  of  the  commission  of  the 
crime  he  was  not  entirely  and  perfectly  sane,  or  that  he  was 
greatly  excited  or  enraged,  or  imder  the  influence  of  intoxicat- 
ing liquor. 

I  instruct  you  that  in  order  to  convict  the  defendant  of  any 
crime  under  this  indictment  you  must  first  find  beyond  all  rea- 
sonable doubt  that  he  killed  the  deceased.  If  you  find  the  fact 
of  killing  by  defendant,  you  still  cannot  find  him  guilty  of  mur- 
der unless  you  also  find  beyond  all  reasonable  doubt  that  at  the 
time  in  question  the  defendant  was  capable  of  entertaining  that 
specific  intent  which  is  an  essential  ingredient  of  the  crime, 
and  for  this  purpose  you  should  take  into  consideration  the  na- 
ture and  circumstances  of  the  assault,  the  actions,  conduct  and 
demeanor  of  the  defendant  and  his  declarations  both  before  and 
after  the  homicide,  and  especially  whether  his  mental  capacity 
was  sufiicient  to  enable  him  to  entertain  the  simple  intent  to 
kill  under  the  circumstances,  or  whether  his  mental  faculties 
were  so  obscured  by  intoxication  as  to  have  rendered  him  in- 
capable of  entertaining  that  intent.     On  the  question  of  intent 
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it  is  proper  for  you  to  consider  the  previous  declarations  of  the 
defendant  which  may  tend  to  show  that  he  entertained  a  grudge 
of  some  kind  against  McKinnon  upon  grounds  that  may  have 
been  real  or  fanciful,  and  any  declarations  that  may  have  been 
made  by  him  subsequent  to  the  homicide  expressing  a  similar 
feeling. 

The  question  as  to  his  responsibility  relates  to  the  time  of 
the  homicide.  It  matters  not  what  may  have  been  his  condition 
before  or  after,  although  evidence  as  to  his  condition  before 
and  after  may  be  considered  by  you  in  ascertaining  his  condi- 
tion at  the  time  of  the  homicide. 

Whether  you  find  that  the  homicide  occurred  on  the  20th  or 
on  the  21st  day  of  September,  1907,  is  a  matter  of  no  conse- 
quence to  the  issue  in  this  case.  The  essence  of  the  charge  is 
that  defendant  killed  McKinnon  with  malice,  and  if  you  find 
that  it  was  on  or  about  the  time  charged  it  is  sufficient. 

Although  the  trial  of  one  charged  with  the  commission  of  a 
crime  should  always  be  consistent  with  the  principles  of  jus- 
tice, that  is,  he  should  be  tried  fairly  with  all  of  the  privileges, 
presumptions  in  his  favor  and  opportunities  of  defense  which 
the  long  evolution  of  the  practice  of  courts,  in  common  law 
countries  have  gained  for  accused  persons;  yet  the  end  sought 
for  in  such  a  trial  is  not  justice  as  we  understand  the  word  in 
relation  to  the  trial  of  a  civil  case,  where  the  object  is  to  cause 
the  litigating  parties  to  render  to  each  other  what  is  rightfully 
due.  The  purpose  of  the  criminal  laws  is  to  protect  society,  and 
the  trial  of  one  charged  with  their  violation  is  an  inquest  as  to 
his  guilt,  leading  to  his  punishment  if  he  is  found  guilty,  with- 
out considering  any  compensation  to  the  injured  parties.  The 
punishment  relates  to  both  the  criminal  and  others; — ^to  him 
by  way  of  removing  him  for  a  time  or  permanently,  from  op- 
portunities of  repeating  his  crime,  and  as  a  lesson  and  a  warn- 
ing  to  him  against  a  repetition  of  his  guilty  conduct  whenever 
he  may  regain  his  liberty,  and  to  others  of  like  criminal  tend- 
^cies  as  a  deterring  object  lesson  and  example. 

This  explanation  may  throw  some  light  on  the  theory  reach- 
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ed  by  the  courts  in  relation  to  the  defense  of  insanity,  or  in- 
toxication, in  which  a  status  of  responsibility  as  regards  power 
of  deliberation,  capability  of  forming  a  design  of  harboring 
an  intent  is  necessary  to  a  conviction,  which  if  present  the  fact 
of  insanity  or  intoxication  is  not  a  defense. 

The  reason  of  this  rule  is  that  the  criminal  law  being  enacted 
for  the  protection  of  society  against  violence  and  other  conduct 
that  is  a  menace  to  its  security,  the  question  of  moral  guilt 
does  not  figure  in  the  investigation.  The  punishment  of  an  in- 
toxicated or  partially  insane  person,  who,  however,  at  the  time 
of  his  lawless  act,  has  capacity  to  commit  crime  as  elsewhere 
explained,  is  justified  as  to  himself,  for  the  reasons  given 
above,  and,  as  to  others  because  it  is  a  warning  to  others  in- 
cluding the  intoxicated  or  partially  insane  who  have  a  criminal 
capacity,  and  having  it,  have  sufficient  intelligence  and  caution 
to  be  warned  and  deterred  by  the  punishment  of  one  of  like 
capacity  with  themselves.  This  applies  to  the  person  who  com- 
mits a  crime  while  under  the  influence  of  liquor,  but  who  still 
retains  sufficient  consciousness  to  be  able  to  form  a  design  or 
entertain  a  criminal  intent,  and  to  understand  the  character 
of  the  crime  committed  by  him  as  to  its  lawlessness,  and  the 
liability  to  punishment  of  one  committing  it. 

There  has  been  some  divergence  of  opinion  in  the  United 
States  as  to  cases  of  homicide  in  which  there  is  an  absence  of 
malice  on  the  part  of  the  defendant,  because  his  mental  facul- 
ties at  the  time  of  the  homicide  are  so  demoralized  by  a  condi- 
tion of  intoxication  into  which  he  has  voluntarily  entered  that 
he  is  incapable  of  forming  a  specific  intent  to  kill,  some  hold- 
ing that  under  s\ich  circumstances  the  prisoner  should  be  ac- 
quitted and  others  that  he  should  be  found  guilty  of  man- 
slaughter. The  Supreme  Court  of  the  United  States  has  re- 
cently adopted  the  latter  view  and  I  charge  you  in  accordance 
therewith  that  if  the  defendant,  at  the  time  of  the  killing,  if 
you  find  that  ho  killed  McKinnon,  was  in  such  a  condition  of 
mind,  by  reason  of  intoxication  voluntarily  acquired  as  to  be 
incapable  of  forming  a  specific  intent  to  kill,  or  of  understand- 


UNITED  STATES  vs.  WYNNE.  357 

ing  the  nature  of  what  he  was  doings  the  grade  of  his  crime 
would  be  reduced  to  manslaughter.  Manslaughter  is  the  killing 
of  a  man  unlawfully  and  wilfully,  but  without  malice  afore- 
thought. Malice  aforethought,  as  I  have  defined  it  to  you, 
must  be  excluded  from  it;  that  is  the  doing  of  a  wrongful  act 
without  cause  or  excuse  and  in  the  absence  of  mitigating  facts, 
in  such  a  way  as  to  show  a  heart  void  of  social  duty  and  a  mind 
fatally  bent  upon  mischief.  If  that  is  driven  out  of  the  case  it 
must  come  under  the  definition  of  the  crime  of  manslaughter. 

The  principle  of  this  rule  appears  to  be  this:  that  where  a 
man  voluntarily  becomes  drunk  without  any  malicious  purpose, 
he  has  without  excuse  or  justification  and  with  a  reckless  dis- 
regard for  the  rights  and  the  safety  of  others,  entered  into  a 
course  of  excessive  and  unrestrained  indulgence  in  intoxicants, 
in  itself  a  criminal  offense,  which  tends  to  destroy  his  judg- 
ment and  confuse  and  dull  his  perceptions,  and  at  the  same  time 
to  magnify  his  grievances, — real  or  fanciful,  and  to  develop 
delusions,  and  in  short  to  reduce  him  to  a  condition  of  irre- 
sponsibility and  frenzy  in  which  the  normal  restraints  to  vio- 
lence are  obliterated.  In  doing  this  he  is  held  to  be  respon- 
sible for  an  act  of  homicide  committed  while  in  such  condition 
to  the  extent  at  least  of  being  guilty  of  manslaughter  therefor, 
if  his  mind  was  incapable  of  forming  a  specific  intent  at  the 
time  of  the  homicide,  or  of  murder  if  though  intoxicated  he 
yet  was  capable  of  such  intent  and  of  understanding  the  law- 
lessness of  the  act. 

The  evidence  of  the  defendant's  condition  of  excitement  im- 
mediately after  the  homicide,  does  not  require  you  to  conclude 
that  he  was  in  such  a  state  of  excitement  at  the  time  of  the 
homicide,  for  in  his  stimulated  condition,  if  you  believe  that  he 
had  been  drinking  throughout  the  day,  the  act  of  the  homicide 
may  well  have  thrown  him  off  his  balance  to  a  degree  and  have 
produced,  that  state  of  excitement  immediately  after  the  homi- 
cide which  has  been  testified  to  by  some  of  the  witnesses.  In 
like  manner  the  evidence  that  the  defendant,  while  present  at 
the  coroner's  inquest  and  after  beginning  to  answer  questions 
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concerning  the  homicide,  became  excited  or,  as  he  was  described 
by  one  of  the  witnesses,  became  unstrung,  such  unstrung  or 
excited  condition  you  are  at  liberty  under  the  testimony  to  at- 
tribute to  the  fact  that  the  day  before  he  had  been  drinking 
considerably,  or  to  the  other  fact  of  his  narration  of  the  terrible 
tragedy  in  which  he  was  himself  concerned. 

I  instruct  you  that  if  you  find  from  the  evidence  that  the 
defendant  made  any  statement  or  statements  in  relation  to  the 
offense  charged  in  the  indictment,  after  such  offense  is  alleged 
to  have  been  committed,  vou  must  consider  such  statement  or 
statements  all  together.  What  the  defendant  said  against  him- 
self, if  anything,  is  likely  to  be  true  and  is  entitled  to  great 
weight  because  said  against  himself.  What  he  said  for  himself, 
you  are  not  bound  to  believe  because  said  in  a  statement  or 
statements  proved  by  the  United  States,  but  you  may  believe 
or  disbelieve  the  whole  or  any  part  of  it,  as  it  is  shown  to  be 
true  or  false  by  the  ev^idence  in  the  case. 

Counsel  for  the  defendant  has  asked  for  this  instruction  as 
to  positive  and  negative  testimony  in  relation  to  the  evidence 
of  the  intoxication  of  defendant: 

"  I  instruct  you  that  the  defendant  is  presumed  to  be  in- 
nocent, and  that  you  cannot  therefore  convict  him  on  negative 
testimony,  for  nothing  short  of  a  universal  negative  excluding 
every  possible  doubt,  will  overcome  the  presumption  in  his 
favor.  The  positive  testimony  of  one  credible  witness  on  any 
material  matter  is  entitled  to  more  weight  than  the  testimony 
of  several  other  witnesses  equally  cre<lible  who  testify  nega- 
tively on  the  same  subject." 

I  can  not  give  this  instruction  exactly  as  asked  for  because 
it  is  not  clear  what  the  counsel  for  the  defendant  means  by 
positive  and  negative  testimony.  Positive  and  negative  testi- 
mony differs  in  this  way:  One  witness  may  testify  that  a  oer- 
tain  person  said  so  and  so ;  another  witness  may  testify  that  he 
did  not  hear  him  say  it.  Unless  he  was  so  near  to  the  person 
speaking  that  he  must  have  heanl  the  testimony,  his  negative 
testimony  cannot  be  equal  to  the  testimony  of  the  other  wit- 
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ness  who  said  that  he  heard  him  say  it ;  and  even  if  the  second 
witness  was  near  enough  to  have  heard  if  he  had  been  listenings 
yet  his  attention  may  have  been  occupied  for  the  moment  by 
something  else,  so  that  in  that  case  his  testimony  is  not  as 
strong  as  that  of  the  other.  A  denial  of  a  proposition  is  not 
negative  testimony  in  the  sense  that  defendant's  counsel  ap- 
parently uses  the  words.  A  witness  is  asked  if  he  went  to  town 
on  a  certain  day  and  he  answers  "no" ;  this  answer  is  as  good  as 
the  testimony  of  another  who  asserts  that  he  saw  him  in  town 
on  that  day,  and  may  be  better,  and  may  be  classed  as  positive 
testimony.  Another  witness  says  that  he  did  not  see  him  in 
town.  This  is  n^ative  testimony  and  is  worth  little,  as  the 
man  may  have  been  in  town  without  being  seen  by  such  wit- 
ness. A  witness  who  answers  "I  don't  know"  to  a  question  is 
not  t^tifying  at  all  but  is  stating  his  inability  to  testify.  There 
are  degress  of  positive  testimony.  One  says  a  certain  person 
was  angry,  another  says  he  was  somewhat  excited  and  may  have 
been  angry;  these  are  both  instances  of  positive  testimony  but 
of  different  values.  Another  witness  says  he  was  not  angry. 
This  is  positive  testimony  though  in  a  negative  form  and  is 
equal  to  the  statement  of  the  first  witness. 

Therefore  in  regard  to  the  testimony  of  the  witnesses  in  this 
case  in  relation  to  the  intoxication  of  the  defendant,  you  will 
understand  that  testimony  that  may  differ  as  to  the  confidence 
of  the  witnesses  as  to  their  ability  to  answer  a  question,  may 
be  all  positive  testimony  but  different  in  strength.  A  witness 
who  saw  the  man  and  yet  makes  no  statement  of  his  impres- 
sions as  to  the  defendant's  condition  but  says  substantially  that 
he  does  not  know,  is  confessing  his  inability  to  testify,  but  if 
he  was  so  near  the  man  and  under  circumstances  that  he  ought 
to  have  known,  such  as  conversing  with  him  or  watching  him, 
then  his  answer  that  he  "don't  know,"  or  words  to  that  effect, 
niay  be  considered  by  you  as  a  circumstance  bearing  on  the 
probability  that  he  would  have  known  or  would  have  received 
an  impression  on  the  subject  if  the  defendant  had  been  con- 
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siderably  intoxicated.  On  the  other  hand,  the  want  of  confi- 
dence of  such  a  witness  in  his  own  knowledge  might  also  be 
considered  as  to  the  question  of  the  defendant's  condition  of 
sobriety,  because  usually  a  man  who  talks  with  another  man 
who  is  perfectly  sober  would  be  able  to  testify  to  that  effect. 
All  of  this  evidence  as  to  the  drunken  or  sober  condition  of  de- 
fendant must  be  weighed  by  you  under  this  attempted  analysis 
of  such  questions,  keeping  in  mind  the  general  rule  that  the 
evidence  of  a  man  who  says  that  he  knows  a  thing  is  better  than 
that  of  another  man  who  says  he  does  not  know  it,  having 
some  opportunity  to  know,  or  who  has  a  doubt  of  the  matter. 

I  instruct  you  that  the  harbor  of  Honolulu  is  a  haven  or  an 
arm  of  the  Pacific  Ocean,  and  that  the  waters  of  Honolulu 
harbor  are  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  that  the  harbor  of  Honolulu  is  without 
the  jurisdiction  of  any  particular  State. 

To  recapitulate:  To  murder,  malice  aforethought  is  essen- 
tial. Malice  is  a  formed  design  to  kill.  It  includes  premedita- 
tion, but  the  action  of  the  mind  is  sometimes  so  swift  that  pre- 
meditation may  exist  within  the  shortest  time.  The  act  of 
killing  implies  malicious  intent.  Where  the  mind  is  so  con- 
fused by  intoxication  that  it  is  incapable  of  forming  a  design 
to  kill  or  to  understand  the  nature  of  such  an  act  and  its  con- 
sequences, the  crime  of  murder  cannot  exist.  Where  such  is 
the  case,  if  the  person  has  volimtarily  placed  himself  in  such 
condition  of  intoxication  that  he  is  incapable  of  forming  a  de- 
sign to  kill,  and  commits  the  homicide,  he  then  is  guilty  of 
manslauorhter. 

The  presumption  of  innocence  follows  the  defendant  in  the 
trial  until  overcome  by  evidence  of  his  guilt  You  may  not 
find  the  defendant  guilty  of  either  murder  or  manslaughter 
unless  from  a  consideration  of  all  the  evidence  you  are  satisfied 
of  his  guilt  beyond  a  reasonable  doubt.  You  can  only  find  the 
defendant  guilty  when  you  cannot  account  for  the  homicide 
and  the  defendant's  connection  with  it  on  a  theory  of  innocence. 
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Tour  verdict  may  be  "guilty  of  murder/'  or  "guilty  of  mur- 
der without  capital  punishment,"  or  "not  guilty  of  murder  but 
guilty  of  manslaughter,"  or  "not  guilty." 

The  unanimous  assent  of  all  of  the  jurors  is  necessary  to  any 
verdict. 


Affirmed:    See  ^Yynne  vs.  United  Staies,  217  U.  S.  234. 


DfTER-ISLAND  STEAM  NAVIGATION  COMPANY, 
LIMITED,  v8.  THE  JAPANESE  STEAMSHIP 
CHIUSA  MARU. 

January  4,  1909. 

Admirdltu — Salvage — Basis  of  compensation:  The  issues  of  fact 
upon  which  award  of  compensation  is  based  are  peril  to  salving  ve;?8els 
eonddered  in  relation  to  their  yalue,  peril  to  the  libeUee  considered  in  rela- 
tion to  its  value,  condition  of  the  sea  and  weather,  assistance  afforded  hj 
libelant's  vessels  considered  in  relation  to  assistance  rendered  by  other 
agents,  promptness  of  libelant  in  coming^  to  the  rescue  of  libellee  with 
ddU  and  courage  shown,  character  of  the  sea  bottom  on  which  libellee  was 
stranded  with  the  extent  to  which  she  was  stranded  and  likelihood  of  un- 
favorable weather  setting  in. 

Same — Same — Folicy  of  courts  of  admiralty  toward  salvors:  It  is  the 
policy  of  courts  of  admiralty  to  deal  liberally  with  salvors  in  order  to  en- 
eonrage  promptness,  as  success  may  depend  «pon  an  early  beginning  of 
operations. 

Same — Same — Delay  of  decision  as  affecting  compensation:  Tjong 
delaj  in  reaching  a  decision  to  be  considered  in  favor  of  salvors  in  the 
estimate  of  compensation. 

Same — Same — Inclusion  of  crews  of  salving  vessels  in  benefits  prayed 
for  in  libels  by  owners:  The  practice  of  including  the  crews  of  salving 
vessels  in  compensation  prayed  for  in  libels  by  the  owners,  commended. 

In  Admiralty :     Libel  in  rem  for  salvage. 

Smith  &  Lewis,  Proctors  for  Libelant 
Hohnes  &  Stanley,  R.  W.  Breckons  and  C.  H.  Olson,  Proc- 
tors for  Libellee. 
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Dole,  J.  The  Chiusa  Maru,  libellee  in  this  case,  in  ap- 
proaching the  harbor  of  Honolulu  from  Kobe,  Japan,  early  in 
the  morning  of  the  3rd  of  Xovember,  1906,  grounded,  bow  on, 
a  little  southeast  of  the  entrance  to  the  harbor.  In  a  little  while 
the  steam  schooner  Ke  Au  Hou,  coming  in  from  the  island  of 
Kauai,  approached  and  offered  its  services,  which  were  accepted 
on  an  understanding  that  the  compensation  should  be  arranged 
afterwards.  A  hawser  was  then  taken  out  to  the  Ke  Au  Hou 
and  it  commenced  to  pull  right  astern,  almost  due  south.  This 
was  at  about  half  past  six  o'clock.  Later,  the  steamer,  Kinau, 
coming  in  from  the  island  of  Hawaii,  passed  by  into  the  har- 
bor, landed  her  passengers  and  mails  and  returned  to  the 
stranded  vessel  and  offered  her  services,  which  were  accepted. 
She  sent  her  own  hawser  to  the  Chiusa  Maru  and  anchoring  in 
a  southeasterly  direction,  commenced  to  pull  on  the  latter  at 
about  10:45  a.  m.,  keeping  up  the  strain  until  the  Chiusa  Maru 
floated  off  at  about  1 :30  p.  m.  Just  before  the  steamship  Kinau 
connected,  an  anchor  weighing  half  a  ton  or  leas  was  taken  out 
from  the  stern  of  the  libellee  in  a  southeasterly  direction  and 
placed,  and  the  ship  end  of  the  hawser  was  placed  in  the  ship's 
winch  and  a  strain  put  on  it.  A  little  while  before  noon,  the 
United  States  Revenue  Cutter  ^fanning  came  out  from  Hono- 
lulu harbor  and  anchored  in  a  westerlv  or  southwesterly  direc- 
tion  from  the  libellee  and  sent  a  hawser  aboard  and  at  about 
12  :30  commenced  to  pujl  on  such  hawser.  At  about  1 :30  p.  m. 
the  libellee,  using  her  own  engines  during  all  this  time,  was 
floated,  but  was  immediately  compelled  to  stop  her  engines  on 
account  of  the  danger  that  her  propeller  would  foul  the  hawser 
attached  to  the  anchor  put  out  as  mentioned  above;  the  Ke  Au 
Hou  towed  the  libellee  stern  first  out  to  sea  until  she  was  in 
such  a  position  that  she  could  use  her  own  engines ;  whereupon 
she  went  into  the  port  of  Honolulu  under  her  own  steam. 

The  Inter-Island  Steam  Navigation  Company,  Limited,  the 
owner  of  the  steamships  Kinau  and  Ke  Au  Hou,  thereafter 
brought  its  libel  m  rem  against  the  libellee  for  salvage  compen- 
sation, asking  for  $10,000.00,  alleging  the  net  tonnage  of  the 
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libellee  to  be  1831,  her  value  to  be  $150,000.00,  her  cargo  to  be 
worth  $65,000.00,  and  that  freight  money  was  earned  in  the 
amount  of  $5,000 ;  also  alleging  that  the  libellee  was  full  length 
ashore  on  a  coral  reef  in  a  position  of  great  peril ;  that  a  heavy 
swell  was  running  during  that  day,  increasing  in  violence  to- 
ward evening;  and  that  the  said  steamships  Ke  Au  Hou  and 
Kinau  were  in  great  peril  in  consequence  thereof  and  because 
of  their  proximity  to  the  reef ;  that  the  value  of  the  Kinau  was 
$200,000  and  that  of  the  Ke  Au  Hou  $45,000 ;  that  the  libellee 
was  floated  by  means  of  said  vessels  and  their  masters  and 
crews  and  some  assistance  rendered  by  said  Eevenue  Cutter 
Manning;  and  that  had  it  not  been  for  such  service  by  the  ships 
and  crews  of  the  libelant,  the  libellee  would  have  become  a  total 
loss. 

The  answer  of  claimant  denies  the  peril  of  the  salving 
steamers  of  the  libelant,  the  peril  of  the  libellee  while  stranded 
and  that  a  heavy  swell,  or  any  swell  whatever,  was  running  at 
the  time;  that  the  Kinau  exerted  the  full  power  of  her  engines 
and  strained  continuously  on  the  hawser ;  that  the  libellee  was 
floated  by  the  efforts  of  the  Kinau  and  Ke  Au  Hou;  alleging 
that  the  Ke  Au  Hou  rendered  no  assistance  whatever  and  that 
the  greatest  assistance  was  rendered  by  the  United  States  ship 
Manning.  It  also  denies  that  the  libellee  would  have  been  a 
total  loss  or  a  partial  loss  without  the  efforts  of  the  said  two 
steamers  of  the  libelant,  through  the  skill  and  care  of  their 
masters  and  crews.  The  answer  admits  generally  the  statement 
of  the  case  with  which  this  decision  opens,  and  alleges  that  the 
libellee  was  floated  solely  through  her  own  efforts  and  those  of 
the  Manning,  save  and  except  some  slight  assistance  rendered 
by  the  steamship  Kinau.  It  denies  that  the  libellee  was  worth 
over  $60,000  or  that  her  cargo  was  worth  over  $60,000,  and 
admits  that  she  had  earned  freight  money  in  the  sum  of  $5,000. 
The  answer  also  denies  that  the  steamers  Ke  Au  Hou  and 
Kinau  were  well  equipped  for  salvage  purposes,  and  allies 
that  the  bottom  where  the  libellee  was  stranded  was  a  sandy  one 
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and  that  she  was  resting  thereon  for  a  distance  of  about  fifty 
feet  from  her  stem. 

The  subordinate  issues  of  fact  on  which  the  estimate  of  com- 
pensation must  be  based  are  the  questions  of  peril  to  the  salving 
vessels  considered  in  relation  to  their  values,  the  question  of 
peril  to  the  libellee  considered  in  relation  to  its  value,  the 
question  of  the  condition  of  the  sea  and  wind,  and  the  amount 
of  assistance  given  by  the  libelant's  vessels,  to  be  considered  in 
relation  to  the  assistance  rendered  by  other  agents,  promptness 
of  libelant  in  coming  to  the  rescue  of  libellee,  and  skill  and 
courage  shown ;  also  the  question  as  to  the  character  of  the  bot- 
tom on  which  the  libellee  was  lying  and  the  extent  of  her 
stranding.  The  Versailles,  1  Curtis  361:  11  Fed.  Cas.  (No. 
6,365)  1128;  2  Parsons,  Shipp.  &  Adm.  293;  Queen  of  the  Pa- 
cific, 21  Fed.  Rep.  459,  472. 

As  to  the  condition  of  the  sea  and  wind,  the  testimony  has 
been  somewhat  conflicting,  there  being  a  tendency  on  the  part 
of  claimant's  witnesses  to  make  out,  in  accordance  with  the 
answer,  that  there  was  no  swell  to  amount  to  anything.  The 
testimony  of  several  masters  of  long  experience  in  island  and 
coasting  trade  was  definitely  to  the  effect  that  there  was  a  con- 
siderable swell;  that  although  there  was  no  wind  early  in  the 
morning,  the  wind  came  up  from  the  southeast,  which  tended 
to  increase  the  swell  inshore.  Leaving  this  evidence  aside  pro 
and  con,  we  have  the  circumstantial  evidence  of  the  breaking 
of  the  lines  by  which  the  Pioneer,  a  steam  scow  which  came 
twice  during  the  time  the  libellee  was  stranded,  to  take  her 
passengers  ashore.  There  is  no  question  whatever  that  she  had 
considerable  difficulty  in  tying  up  to  the  port  side  of  the  Chiusa 
Maru,  and  that  both  her  bow  and  stem  lines  kept  breaking  on 
her  first  trip.  These  were  old  five  inch  lines  which  were  re- 
placed on  the  second  trip  by  new  lines  of  the  same  size,  but 
which  new  lines  still  continued  to  break  both  fore  and  aft. 
Neither  the  theory  that  the  tide  was  running  out  in  a  smooth 
sea  nor  that  an  inshore  current  caused  by  the  propeller  of  the 
Chiusa  Maru  backing  water  could  explain  these  repeated  part- 
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ings  of  the  lines,  especially  as  these  two  forces  would  tend  to 
neutralize  each  other.  They  can  only  be  accounted  for  in  my 
opinion  by  the  fact  that  there  was  a  considerable  swell  running, 
which  moved  the  Pioneer  backwards  and  forwards  and  up  and 
down  to  a  sufficient  extent  to  produce  the  results  mentioned. 
To  have  done  this,  especially  with  the  new  lines,  there  must 
have  been  a  considerable  swell.  It  is  well  understood  that  a 
wave  in  deep  water,  which  is  low  in  proportion  to  its  width,  as 
it  reaches  shallow  water  and  feels  the  effect  of  the  bottom, 
tends  to  increase  in  height  and  violence.  This  may  have  been 
the  case  in  this  matter,  or  may  not,  but  I  am  satisfied  that  the 
testimony  in  regard  to  a  considerable  swell  from  the  southeast 
is  to  be  accepted. 

The  Chiusa  Maru  grounded  bow  on  in  a  northerly  direction. 
The  examination  of  her  bottom  in  the  dry  dock  at  Kobe,  after 
her  return  there,  showed  the  paint  scraped  off  on  her  port  side 
b(^nning  about  fifty  feet  from  the  stem  and  running  aft  about 
thirtv  feet,  with  a  width  of  about  twelve  feet  from  the  keel  to- 
ward  the  water  line.  The  keel  along  this  patch  had  the  paint 
scraped  off  and  also  an  area  of  several  square  feet  on  the  star- 
board side  opposite  to  it.  On  other  parts  of  the  ship's  bottom 
the  paint  was  scraped  off  in  small  patches  or  spots  and  from  the 
keel  in  isolated  places.  The  contention  between  the  parties  as 
to  the  nature  of  the  sea  bottom  has  a  bearing  on  the  question  of 
the  extent  to  which  she  was  grounded.  I  accept  the  testimony 
of  the  local  seamen  that  the  bottom  in  that  locality  is  coral  with 
irr^lar  patches  of  sand, — the  sand,  as  it  naturally  would  be, 
being  lower  than  the  coral.  Even  the  claimant's  own  witness. 
Captain  Combe,  testified  explicitly  that  as  he  was  at  the  vessel 
in  his  launch  he  observed  a  coral  ledge  under  the  forehold.  It 
was  the  impression  of  Captain  Macaulay  and  Captain  Haglund 
that  she  was  grounded  her  whole  length,  judging  from  sound- 
ings. The  vessel  drew,  according  to  Captain  Mizuno,  21  and  a 
quarter  feet  at  the  stem  and  15  feet  forward.  The  soundings 
showed  18  feet  of  water  on  the  starboard  side  abreast  of  the 
stem  post,  17  feet  off  the  smoke  stack  on  the  port  side,  and  20 
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feet  abreast  of  the  smoke  stack  on  the  starboard  side,  according 
to  Macaulay,  and  191/^  feet  on  the  port  side  of  the  bridge  ac- 
cording to  Captain  Mizuno.  We  know  that  she  was  aground 
on  her  keel  and  port  side  from  50  to  80  feet  from  the  bow.  The 
fact  that  her  soundings  were  18  feet  at  her  stem  post  on  the 
starboard  side  when  she  drew  21  and  a  quarter  feet,  would 
imply  that  she  was  aground  at  her  stem,  and  yet  her  bottom 
does  not  show  serious  scraping  except  in  the  locality  mentioned 
toward  the  bow  on  the  port  side,  but  does  show  scraping  off  of 
paint  in  spots  in  other  places.  I  think  the  facts  are  these :  The 
bottom  in  that  locality  is  irregular  coral  with  occasional  crev- 
ices and  depressions  partially  filled  with  sand.  Resting  some- 
what solidly  near  her  bow  on  her  port  side,  the  rest  of  the  hull 
in  places  touched  the  more  raised  portions  of  the  coral  reef  and 
in  other  places  touched  nothing,  being  over  the  depressions  in 
the  coral.  So  it  might  happen  that  soundings  taken  on  the 
coral  would  be  considerably  less  than  soundings  which  might  be 
taken  close  by  in  one  of  the  depressions  referred  to.  This  con- 
dition of  the  sea  bottom  renders  the  few  soundings  that  were 
taken  of  little  value  as  a  test  of  the  extent  to  which  the  vessel 
was  aground. 

The  question  of  the  peril  of  the  libellee  was  very  much  of  an 
issue  in  the  proceedings,  the  contention  on  the  part  of  the  claim- 
ant being  that  she  was  lightly  aground  in  smooth  water  near 
a  port  where  all  kinds  of  material  for  salvage  purposes  could 
be  procured,  to  which  port  her  cargo  could  easily  be  removed, 
and  that  in  a  little  while  the  ship  with  her  own  appliances  could 
have  floated  herself  off  safely;  and  also  that  there  was  a  large, 
powerful  steamer,  the  cable  ship  Restorer,  which  might  have 
come  to  her  assistance  later  on.  It  is  in  testimony  that  at  the 
time  of  year  at  which  she  stranded,  winds  from  the  south, 
southwest  and  southeast  are  liable  to  occur  and  that  in  such 
weather  she  would  be  on  a  lea  shore  exposed  to  the  open  sea. 
It  is  a  matter  of  general  knowledge  in  these  islands  that  such  is 
the  case  and  the  court  does  not  hesitate  to  take  judicial  knowl- 
edge of  this  fact.     Vessels  have  been  driven  ashore  on  the  reef 
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near  the  harbor  at  different  times  by  southerly  gales  and  totally 
wrecked.  Such  storms  are  liable  at  any  time  from  the  first  of 
October  to  the  last  of  March,  and  with  such  weather  coming  on, 
salvage  operations  would  have  quickly  become  impossible,  and 
it  would  have  taken  but  a  few  hours  to  have  entirely  wrecked 
the  libellee.  Looking  at  the  situation  in  the  most  favorable 
aspect  for  the  libellee  it  cannot  be  said  that  she  was  not  in  a 
perilous  situation  and  one  that  demanded  prompt  measures 
for  her  safety.  With  her  bow  aground  as  stated  and  the  rest 
of  her  hull  only  slightly  touching  the  coral,  the  tendency,  as 
has  been  shown  by  the  testimony,  of  the  wind  and  sea  to  swing 
her  around  broadside  on  the  reef  is  obvious.  Whether  there 
was  enough  sea  to  have  done  this  is  an  issue  in  this  case.  Cap- 
tain Macaulay,  Captain  Haglund  and  Mr.  Young  say  that  there 
was  motion  of  the  hull  caused  by  the  waves ;  others  deny  it.  It 
is  proved  beyond  question  that  the  plates  of  the  hull  at  the  large 
locality  where  the  paint  was  scraped  off  were  depressed  to  a 
depth  of  one  inch,  in  how  long  a  space  we  do  not  know  exactly. 
That  would  tend  to  show  an  effect  caused  by  some  working  of 
the  ship  on  the  reef,  as  it  does  not  appear  likely  that  simply 
her  sliding  on  this  reef  at  the  slow  speed  testified  to  would 
have  produced  it.  The  Chiusa  Maru  had  reversed  her  engines 
hut  had  not  acquired  stern  way.  Captain  Mizuno  of  the  Chiusa 
Maru  testified,  "It  was  so  slightly  felt  I  even  myself  was  not 
sure  whether  she  touched  or  not  at  that  time."  (Tr.  p.  295.) 
The  Ke  Au  Hou  appeared  early  on  the  ground  and  offered 
her  services,  which  being  accepted,  she  promptly  went  to  work 
to  do  the  best  thing  to  be  done  at  that  time,  which  was  to  keep 
the  stem  toward  deep  water  and  to  prevent  it  from  swinging. 
The  Ke  Au  Hou  is  a  boat  of  193  tons  register  and  250  horse 
power.  The  claimant  contends  that  her  services  were  utterly 
worthless.  During  the  time  she  was  pulling,  the  hawser  be- 
came worn  at  its  fastenings  and  it  became  necessary  for  her  to 
slow  down  and  slacken  the  hawser  in  order  that  it  might  be 
readjusted,  which  was  done, — taking  half  an  hour.  Captain 
Haglund  testified  that  during  this  time  when  the  hawser  was 
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slackened,  the  stem  of  the  Chiusa  Mam  swung  westward  or  to 
port  two  or  three  points.  This  fact  was  not  referred  to  by  other 
witnesses  and  was  not  denied.  The  fact  of  the  chafing  of  the 
hawser,  with  this  more  important  fact  of  the  stem  of  the 
Chiusa  Mara  swinging  off  to  port  as  soon  as  the  Ke  Au  Hou 
slackened  her  engines,  is  certainly  significant  of  an  exertion  on 
her  part  of  a  force  which  was  of  value  to  the  libellee, — ^prob- 
ably of  great  value.  The  Kinau  promptly  appeared  on  the 
scene  after  her  arrival  at  Honolulu,  as  soon  as  her  passengers 
and  mails  could  be  landed,  offered  her  services  and  on  being 
accepted,  went  to  work  in  the  best  position,  according  to  Cap- 
tain Macaulay  and  Captain  Haglund,  because  it  was  toward 
deep  water,— fumishing  her  own  hawser  and  keeping  her  en- 
gines going  at  full  speed  until  the  Chiusa  Mam  was  floated. 
The  conduct  of  the  masters  of  the  Ke  Au  Hou  and  Kinau  was 
highly  creditable  and  stands  in  marked  contrast  to  that  of  the 
master  of  the  Fearless,  which  arrived  first  on  the  ground  and 
who  declined  to  do  anything  without  a  promise  of  $20,000  sal- 
vage,— conduct  most  discreditable  because  of  his  attempt  to 
take  undue  advantage  of  a  ship  in  distress,  and  most  unbusi- 
nesslike because  no  court  of  admiralty  would  sustain  an  un- 
conscionable contract  forced  on  a  ship  under  such  circum- 
stances. The  Kinau  was  of  773  tons  net  tonnage  with  a  horse 
power  of  800.  At  12 :30  p.  m.  the  Manning  began  to  pull  to- 
ward the  southwest,  a  disadvantageous  position,  because  pulling 
toward  shallow  water,  or  uphill.  Her  steam  power,  she  having 
only  two  boilers  in  commission,  was  800  horse  power.  In 
about  an  hour  after  she  took  hold  the  Chiusa  Mam  was  floated. 
Captain  Macaulay,  a  Honolulu  pilot,  was  on  the  Chiusa  Mara 
during  the  whole  period  of  the  salvage  operations,  and  was 
evidently  accepted  by  the  master  as  his  agent  for  the  conduct 
of  such  operations.  So  far  as  appears  he  was  a  wholly  disin- 
terested witness. 

As  in  all  cases  where  several  different  forces  are  working  to- 
gether, it  is  difficult  to  exactly  decide  on  the  comparative  assist- 
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ance  given  by  each  agent.  The  fact  that  the  vessel  came  off  in 
about  an  hour  after  the  Manning  began  to  pull  does  not  prove 
necessarily  that  the  salvage  was  mainly  due  to  the  latter.  The 
tide  was  rising  and  no  one  can  say  how  much  force  was  re- 
quired beyond  that  of  the  libelant's  ships  and  the  libellee's  own 
propeller  to  float  the  ship.  Undoubtedly  the/'Manning^s  assist- 
ance accelerated  her  salvage.  The  propeller  of  the  libellee  must 
have  had  much  to  do  with  getting  her  off,  how  much  it  is  im- 
possible to  say  as  there  is  no  testimony  as  to  her  speed  or  the 
steam  power  she  was  using.  The  assistance  afforded  by  Cap- 
tain Macaulay,  who  appears  to  have  been  accepted  by  the  ship 
as  director  of  the  salvage  operations,  was  a  considerable  ele- 
ment in  such  operations.  As  he  appears  here  only  as  a  witness, 
the  court  is  ignorant  of  his  own  view  as  to  the  value  of  his 
efforts  and  takes  it  for  granted  that  that  has  already  been  set- 
tled satisfactorily  to  him.  In  any  case  he  was  entitled  to  ma- 
terial compensation. 

The  issue  may  be  considered  briefly  as  this :  The  ship,  with 
her  own  engines  reversed,  engaged  the  two  ships  of  the  libelant 
to  assist  in  her  salvage,  conducting  operations  through  its  own 
agent, — Captain  Macaulay.  An  anchor  was  put  out  from  the 
libellee,  and  the  Manning,  later  in  the  day,  assisted.  I  gather 
from  all  the  evidence,  although  there  is  some  conflict,  that  the 
kedge  anchor  put  out  by  the  Chiusa  Maru  was  of  no  value  in 
the  salvage  operations  and  finally  became  a  great  impediment 
in  that  the  hawser  attached  to  it,  as  the  ship  floated  off,  was  in 
danger  of  being  entangled  with  the  propeller  and  so  at  that 
critical  time  the  ship's  engines  had  to  be  stopped  and  the  im- 
portant work  of  taking  charge  of  her  for  the  next  few  minutes 
devolved  on  the  Ke  Au  IIou.  This  was  a  critical  moment  as, 
without  such  assistance,  the  Chiusa  Maru  would  have  been  in 
danger  of  stranding  again  or,  according  to  the  testimony,  of 
fouling  with  the  Manning,  she  and  the  Kinau  being  at  anchor. 
The  services  of  the  Ke  Au  IIou  at  this  juncture  were  of  pro- 
nounced value  and  entitled  to  consideration  in  the  estimate  of 
wmpensation. 

24-D 
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I  find  that  there  was  no  peril  to  the  libelant's  ships  or  crews 
nor  hardships  endured  by  the  latter  in  the  salvage  operations 
worth  considering  in  these  proceedings.  At  no  time  did  the 
ships  come  nearer  than  200  feet  of  the  libellee  and  their  sta- 
tions when  pulling  on  her  were  an  eighth  of  a  mile  or  more 
from  water  shoal  enough  to  have  stranded  them.  The  wind  and 
the  sea  were  in  no  way  dangerous  to  steam  vessels  in  their  posi- 
tions. The  exigencies  of  the  salvage  operations  did  not  require 
the  display  of  a  great  amount  of  skill  on  the  part  of  the  mas- 
ters of  the  libelant's  salving  vessels,  but  it  appears  that  they 
exhibited  all  that  was  necessary. 

The  finding  in  a  case  like  this  must  of  necessity  be  to  some 
extent  arbitrary,  based  on  facts  and  inferences  from  facts 
shown;  also  on  the  policy  of  courts  of  admiralty  to  view  the 
work  of  salvors  with  liberality  in  order  to  encourage  prompt 
efforts  for  the  salvage  of  stranded  vessels  when  everything  may 
depend  upon  an  early  beginning  of  operations.  In  the  Man- 
churia case  lately  tried  in  this  court,  there  was  considerable 
evidence,  and  as  I  remember,  it  was  accepted  as  satisfactorily 
proved  by  both  sides,  that  the  Manchuria  moved  in  over  the  reef 
after  she  stranded  about  six' hundred  feet  during  the  first  thirty- 
six  hours,  and  it  was  one  of  the  complaints  of  the  claimant  in 
that  case  that  the  situation  was  greatly  and  injuriously  preju- 
diced by  the  fact  that  the  Restorer  was  not  on  hand  to  possibly 
prevent  such  movement  inshore. 

In  regard  to  the  value  of  the  libellee,  I  was  greatly  impressed 
with  the  thorough  knowledge  shown  by  the  witness  Captain 
Christiansen  on  the  subject  of  the  value  of  steam  vessels,  their 
engines  and  paraphernalia,  with  relation  to  the  business  of  such 
ships  in  the  Orient  and  in  the  Pacific  Ocean,  and  I  feel  that 
his  testimony  as  to  her  value,  coming  from  a  disinterested  wit- 
ness of  whose  competency  the  court  is  convinced,  is  entitled  to 
great  weight.  I  accordingly  adopt  his  valuation  of  $124,000, 
which  was  supported  by  the  testimony  of  his  chief  engineer, 
Eggan.   The  libellee  admits  the  value  of  the  cargo  to  be  $60,000 
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and  that  freight  money  earned  amounts  to  $5,000,  making  a 
total  salved  value  of  $189,000. 

The  long  delay  of  the  court  in  reaching  a  decision  in  this 
case  suggests  the  question  of  interest.  A  case  for  damages 
diflfers  from  one  for  a  liquidated  amount  in  this  regard.  I 
think,  however,  that  the  loss  of  time  should  be  considered  in 
estimating  the  award. 

I  desire  to  commend  the  practice  of  some  of  the  litigants  in 
salvage  cases  before  this  court,  of  bringing  their  crews,  which 
have  assisted  in  the  salvage  operations  sued  on,  into  their  ap- 
plications for  compensation.  It  is  just  that  this  should  be 
done  unless  the  crews  desire  to  act  independently.  In  the  case 
before  the  court,  the  reference  to  the  crews  (par.  3  of  libel),  is 
somewhat  vague  in  relation  to  their  participation  in  the  award, 
but  I  take  it  that  it  is  such  a  recognition  of  their  services  as  is 
intended  to  include  them  in  the  benefits  of  the  proceedings, 
and  yet  there  is  no  description  of  the  crews  which  would  enable 
the  court  to  apportion  their  share  of  the  compensation  to  be 
awarded,  among  them.  The  award  therefore  made  herein  is 
to  include  in  its  benefits  a  reasonable  proportion  to  "the  mas- 
ters and  crews  of  said  steamers  Ke  Au  Hou  and  Kinau  and 
other  servants  of  the  Inter-Island  Steam  Navigation  Company, 
Limited,'^  according  to  the  value  of  their  services  and  the  dan- 
ger and  hardships  to  which  they  were  respectively  exposed  in 
the  said  salvage  operations.  The  Flotthel^  112  Fed.  Rep.  682, 
685. 

If  the  libelant  should  be  allowed  a  compensation  of  $6,000 
on  the  basis  of  being  entitled  to  about  one-half  of  the  whole 
salvage  earnings,  if  all  others  contributing  to  the  salvage  of  the 
ship  were  in  a  position  to  demand  remuneration,  it  would  be 
slightly  less  than  half  of  six  per  cent  of  the  salved  value,  and 
this  appears  to  me  to  be  a  reasonable  estimate  of  the  value  of 
the  libelant's  services. 

Decree  may  be  entered  for  libelant  in  the  sum  of  six  thou- 
sand ($6,000.00)  dollars,  with  costs. 


372  DISTRICT  OF  HAWAII.  [Vol.  3] 


THE  BRITISH  SHIP  LOCH  GARVE. 

January  18,  1909. 

Admiralty — Salvage  compensation:  Different  classes  of  salvage  ser« 
vice  entitled  to  compensation,  considered. 

Same — Salvage — Compensation — Efforts  of  volunteer  that  accomplish 
nothing:  Where  a  volunteer  attempts  salvage  of  a  stranded  vessel  and 
fails  to  accomplish  anything  and  abandons  the  vessel  which  is  later  salved 
by  others,  he  earns  no  compensation.  Where  such  volunteer,  on  leaving 
the  stranded  vessel  forwarded  a  message  for  assistance  at  the  first  oppor- 
tunity, which  message  did  not  arrive  at  its  destination  until  after  a  later 
similar  message  forwarded  by  another  boat  of  the  same  owner,  if  at  all, 
the  owner  held  to  be  not  entitled  to  compensation  on  account  of  first  meu- 
sage. 

In  Admiralty :     Libel  in  rem  for  salvage. 

Smith  &  Lewis,  Proctors  for  Libelant  Inter-Island  Steam 
Navigation  Company,  Limited. 

Holmes,  Stanley  &  Olson,  Proctors  for  Libelant  J.  D. 
Spreckels  &  Bros.  Company. 

Kinney,  McClanahan  &  Derby,  Proctors  for  Claimant. 

Dole,  J.  On  the  4th  day  of  March,  1907,  after  daylight^ 
the  British  ship  Loch  Garve,  libellee,  carrying  a  cargo  of  salt- 
peter destined  for  the  port  of  Honolulu,  sailed  ashore  on  the 
southerly  side  of  Iklolokai  where  she  lay  until  the  evening  of 
March  7th,  when  she  was  floated,  the  steam  schooner  Likelike 
and  the  steam  tug  Intrepid  pulling  on  her  at  the  time  by  at- 
tached hawsers.  The  Inter-Island  Steam  Navigation  Company, 
Limited, — ^which  for  brevity  will  be  referred  to  as  the  Inter- 
Island,  during  the  period  the  libellee  was  aground  attempted  to 
float  her  by  means  of  as  many  as  five  vessels  of  its  coasting 
fleet,  some  of  them  coming  and  going  and  returning;  the  In- 
trepid, owned  by  J.  D.  Spreckels  &  Bros.  Company, — ^herein- 
after referred  to  as  Spreckels,  also  having  assisted  during  part 
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of  this  time  and  the  United  States  Revenue  Cutter  Manning 
also  having  assisted  on  the  last  day. 

The  Inter-Island  and  Spreckels  filed  their  libels  in  rem  for 
compensation  and  stipulated  that  their  cases  should  be  tried 
together.  The  Inter-Island  contended  that  its  five  vessels  which 
.  came  to  the  assistance  of  the  libellee  all  took  part  in  the  sal- 
vage operations,  and  that  to  them  mainly  was  due  the  expedi- 
tious and  successful  removal  of  the  Loch  Giarve  from  the  reef 
to  the  port  of  Honolulu  in  safety  without  injury  to  the  ship  or 
cargo;  that  the  operations  were  attended  with  great  peril  to 
the  said  salving  vessels  and  with  danger  and  hardship  to  the 
crews  thereof,  involving  great  skill  and  experience;  that  such 
operations  were  participated  in  by  the  United  States  ship  Man- 
ning and  the  said  tug  Intrepid  to  a  slight  degree.  Spreckels, 
the  owner  of  the  Intrepid,  claims  its  assistance  to  have  been 
most  important;  that  its, vessel  promptly  proceeded  from  Hono- 
lulu to  the  scene  of  the  stranding  and  stood  by  until  requested 
to  assist  by  the  master  of  the  libellee,  and  thereupon,  with  diffi- 
culty and  danger,  made  fast  and  put  on  a  strain,  keeping  it  up 
until  the  libellee  was  floated ;  that  a  large  part  of  the  merit  of 
the  rescue  was  due  to  her.  The  master  of  the  Loch  Giarve,  ap- 
pearing as  bailee  of  the  ship,  cargo  and  freight  money,  opposed 
these  contentions  and  alleged  that  the  libellee  was  ashore  in 
smooth  water  on  a  sheltered  coast  in  no  special  danger  to  the 
ship  or  cargo,  and  that  her  salvage  was  due  mainly  to  the  United 
States  ship  Manning. 

I  find  the  following  facts  to  be  satisfactorily  proved:  The 
locality  of  the  grounding  of  the  libellee  was  near  the  harbor 
of  Eamalo,  which  is  situated  on  the  south  side  of  the  Island  of 
Molokai,  in  a  position  which  is  protected  during  the  prevalence 
of  the  northeast  trades ;  that  at  the  time  the  libellee  was  aground 
the  weather  was  variable,  the  wind  being  northeasterly  at  the 
b^inning  and  on  the  night  of  the  6th  of  March,  when  four 
vessels  were  attempting  to  float  her  at  high  tide,  it  was  blow- 
ing with  rain  squalls  from  the  northwest  and  west  and  at  times 
(luring  such  period  it  was  blowing  from  a  southerly  direction. 
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The  shore  at  that  place,  during  the  prevalence  of  wind  from 
the  southwest,  south  or  southeast,  would  be  a  lea  shore  and  fully 
exposed  to  wind  and  sea  from  those  directions.  The  sea  bot- 
tom in  that  locality  is  soft  coral  with  occasional  patches  of  sand, 
which  is  a  common  condition  around  the  shores  of  the  Hawaiian 
Islands;  and  the  libellee  was  imbedded  in  this  material  from 
her  stem  128  feet  aft  to  a  depth  varying  from  a  foot  and  nine 
inches  abaft  amidships  to  seven  feet  six  inches  off  her  fore 
hatch  and  diminishing  toward  the  stem  to  four  feet  six  inches ; 
with  the  bows  lifted  two  feet  and  seven  inches  from  its  position 
when  floating.  On  the  evening  of  the  next  day, — March  5th, 
the  steam  schooner  Mauna  Loa,  belonging  to  the  libelant  Inter- 
Island,  on  her  regular  trip  from  Honolulu  to  the  windward 
islands,  sighted  the  libellee,  came  off  from  her  course,  anchored 
near  and  made  fast  to  her  with  considerable  difficulty  on  ac- 
count of  the  wind  and  current,  using  a  wire  hawser  from  the 
libellee,  then  steamed  ahead  and  heaved  on  her  anchors;  the 
anchors  coming  home  and  the  wind  and  current  driving  the 
steamer  toward  the  reef,  the  hawser  was  cut  and  she  went  away 
on  her  course,  having  pulled  about  an  hour  by  means  of  her 
steam  winch  and  about  sixteen  minutes  with  her  propeller, 
eleven  of  which  were  at  full  speed.  From  there  she  went  to 
Lahaina  and  sent  a  wireless  message  to  Honolulu  reporting  the 
stranding  and  asking  for  assistance.  The  steam  schooner 
Kinau,  owned  by  the  Inter-Island,  arrived  at  the  locality  of  the 
wreck  shortly  after  the  Mauna  Loa  and  anchored  and  attempted 
to  connect  with  the  libellee  but  after  a  great  deal  of  trouble  with 
her  anchors  dragging  and  being  in  danger  of  going  ashore  on 
the  reef  with  a  line  under  her  stem  likely  to  foul  her  propeller, 
she  gave  up  the  attempt  and  went  on  her  course.  The  next 
morning, — the  6th,  before  daylight,  the  steam  schooner  Iwalani, 
owned  by  the  Inter-Island,  arrived,  stood  by  until  daylight  and 
then,  with  much  difficulty  and  hardship  to  her  boat's  crew, 
made  fast  to  a  line  from  the  libellee  and  pulled  steadily  until 
early  in  the  morning  of  the  7th  before  daylight,  when  she  let 
go  and  went  on  her  course  and  returned  to  afford  further  as- 


THE  BRITISH  SHIP  LOCH  GARVE.  375 

sistance,  but  arrived  after  the  libellee  had  floated.  The  steam 
schooner  Likelike,  owned  by  the  Inter-Island,  arrived  from 
Honolulu  in  response  to  the  request  for  assistance  forwarded 
by  the  Mauna  Loa  from  Lahaina,  during  the  afternoon  of  the 
6th  and  taking  a  hawser  from  the  libellee,  commenced  to  pull 
from  a  position  near  the  Iwalani  and  kept  up  a  strain  until  the 
libellee  came  off.  The  steam  tug  Intrepid  followed  the  Likelike 
from  Honolulu  and  not  being  able  to  make  arrangements  with 
the  master  of  the  libellee,  stood  by  until  about  midnight  and 
then  being  requested  to  assist,  took  the  position  next  to  the 
Likelike,  and  making  fast  to  the  libellee  put  a  strain  on  her 
hawser,  which  she  kept  up  until  the  libellee  came  off.  In  the 
meantime  the  steam  schooner  Claudine,  owned  by  the  Inter- 
Island,  had  arrived  after  dark  in  the  evening  of  the  6th  and 
made  fast  to  the  libellee  and  pulled  with  the  three  vessels 
through  the  high  tide  of  that  night  and  early  in  the  morning 
at  about  two  o'clock  of  the  7th  she  let  go  and  went  off  on  her 
route  and  returned,  intending  to  further  assist,  but  arriving 
after  the  libellee  was  floated.  Captain  Haglund,  a  representa- 
tive of  the  libelant  Inter-Island,  arrived  at  the  scene  of  the 
operations  on  the  Likelike  and  took  charge  of  the  operations  of 
the  steamers  of  the  Inter-Island  and  finally,  at  the  request  or 
assent  of  the  master  of  the  Loch  Garve,  took  general  charge  of 
the  salvage  operations,  not  however,  controlling  the  actions  of 
the  United  States  ship  Manning.  Captain  Haglund  suggested 
the  removal  of  part  of  the  cargo  of  the  libellee,  first  that  it  be 
jettisoned,  later,  because  of  the  objections  of  the  master,  he  ar- 
ranged on  the  7th  to  remove  part  of  the  cargo  to  the  Likelike, 
transferring  it  by  the  Likelike's  small  boats  and  her  crew, 
working  at  this  in  the  early  afternoon  of  the  7th  long  enough 
to  remove  between  twenty  and  twenty-five' tons,  by  which  the 
water  line  of  the  libellee  after  she  floated  off  was  one  foot  and 
seven  inches  lower  than  it  was  before  she  stranded. 

I  find  that  on  the  night  of  the  6th  and  the  early  morning  of 
the  7th,  up  to  2  a.  m.,  the  Iwalani,  Likelika.and  Claudine  were 
pulling  hard  on  the  libellee  during  the  pe^ipd  of  high  tide  of 
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that  nighty  and  at  midnight^  when  the  high  tide  must  have  been 
on  the  wane,  were  joined  by  the  Intrepid,  but  with  her  assist- 
ance were  unable  to  produce  any  apparent  effect  These  four 
vessels  held  positions  close  to  each  other,  with  the  wind  vari- 
able and  blowing  from  the  northwest  around  to  the  south, 
which  was  in  the  opposite  direction  from  the  wind  at  the  time 
the  libellee  stranded.  The  night  was  dark,  rainy  and  squally, 
and  they  were  in  danger  of  colliding  with  each  other,  at  times 
some  of  them  swinging  within  twenty  feet  or  less  of  each  other. 
The  position  was  a  dangerous  one  as  serious  results  would  have 
followed  if  they  had  collided  and  if  any  hawser  had  parted  or 
anchors  dragged  they  would  have  been  likely  to  have  become 
mixed  up  in  general  confusion  with  great  damage  and  with  the 
danger  of  some  of  them  going  ashore.  It  is  much  to  the  credit 
of  these  four  vessels  that  under  the  circumstances  they  con- 
tinued pulling  together  as  they  did.  It  was  no  discredit  to  the 
Iwalani  and  Claudine  that  they  departed  from  the  scene  of 
operations  when  the  tide  began  to  fall,  as  it  was  not  to  be  ex- 
pected that  they  could  do  with  the  falling  tide  what  they  could 
not  do  with  the  high  tide  and  they  left  with  the  expectation  of 
coming  back  and  assisting  again  at  the  next  high  tide,  which 
would  be  late  in  the  evening  of  the  7th. 

Much  testimony  was  adduced  in  regard  to  the  work  of  the 
Likelike  and  the  Intrepid  through  the  remaining  period  before 
the  libellee  floated.  It  is  in  evidence  that  they  slackened  the 
speed  of  their  engines  as  it  was  most  unlikely  that  they  could 
pull  her  off  when  the  four  vessels  at  high  tide  could  not  do  so. 
I  consider,  however,  that  after  the  work  of  the  crew  of  the 
Likelike  in  removing  cargo  from  the  libellee,  these  two  vessels 
would  have  done  well,  from  the  fact  that  the  libellee  was  some- 
what lightened,  to  have  put  their  engines  again  at  full  speed 
during  the  late  afternoon  of  the  7th. 

The  Manning  arrived  on  the  scene  of  the  operations  during 
the  7th  and  made  fast  to  the  libellee  and  began  to  pull  a  little 
after  noon.  She  was  unable  to  obtain  a  very  good  position  and 
anchored  off  the  pWbt  quarter  of  the  libellee  and  pulled  from  a 
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hawser  fixed  to  the  libellee  considerably  forward  of  her  stem, 
pulling  at  an  angle  approaching  a  right  angle.  At  a  little 
after  five  o'clock  her  line  parted  and  the  libellee,  relieved  of 
the  strain,  rolled  a  little  to  starboard.  Those  on  board  the 
Likelike  and  Intrepid  noticing  that  her  masts  were  swinging, 
put  on  full  speed  and  at  about  half  past  five  she  came  off.  The 
claimant  contends  that  this  was  due  wholly  to  the  strain  put  on 
by  the  Manning,  which  is  a  powerful  boat :  his  contention  being 
that  the  strain  from  the  Manning  pulling  her  over  to  port  loos- 
ened her  in  the  bed  she  was  in  in  the  sand  and  coral,  whereby 
she  was  ready  to  come  off  as  soon  as  the  cable  parted.  It  may 
be  that  this  was  to  some  extent  the  case.  It  is  not  easy  to  esti- 
mate the  value  of  her  services.  It  is  true  that  she  is  a  powerful 
boat,  but  it  is  also  true  that  she  only  used  350  horse  power  on 
that  occasion.  The  tendency  of  her  strain  would  be  to  pull  the 
Loch  Garve  to  port  against  the  coral  on  that  side  of  the  bed 
she  was  lying  in  and  to  hold  her  firmly  against  it.  If  she  had 
alternated  her  strain  by  pulling  at  speed  and  then  ceasing  to 
pull  for  a  while  so  as  to  rock  the  vessel  it  would  seem  as  if  such 
a  method  would  have  been  more  effective  than  the  steady  strain 
that  was  made.  This  proposition  is  favored  by  the  fact  that 
after  she  had  been  pulling  for  some  time,  at  the  parting  of  her 
hawser  the  vessel  righted  to  an  appreciable  extent  and  soon 
thereafter  yielded  to  the  strain  of  the  Likelike  and  Intrepid 
and  floated  into  deep  water. 

I  cannot  help  attributing  the  success  of  the  operations  on  the 
7th  largely  to  the  removal  of  the  cargo  from  the  libellee  by  the 
Likelike's  crew,  which  lightened  her  somewhat, — a  foot  and 
seven  inches  as  already  shown.  This,  with  the  side  pull  of  the 
Manning  which  evidently  enlarged  the  bed  in  which  the  libellee 
was  lying,  and  the  fortunate  parting  of  the  Manning's  hawser 
at  the  right  moment,  together  with  the  following  pull  at  full 
speed  by  the  Likelike  and  Intrepid,  were  the  immediate  agencies 
that  floated  her. 

In  estimating  the  comparative  value  of  the  assistance  of  the 
several  salvors,  the  work  of  the  different  vessels  of  the  Inter- 
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Island  must  be  considered.  Any  claim  for  compensation  on 
account  of  the  steamship  Kinau  must  be  left  out  of  the  case. 
Although  she  made  an  attempt  to  make  fast  to  the  libellee,  she 
gave  up  the  effort  and  went  away  without  benefiting  her  or 
doing  anything  that  might  have  benefited  her  except  forward- 
ing a  wireless  message  to  Honolulu  from  Lahaina,  and  this 
reached  Honolulu,  if  at  all,  after  a  similar  message  forwarded 
by  the  Mauna  Loa  had  been  received.  The  citation  by  counsel 
for  the  Inter-Island  of  The  Flottbek,  118  Fed.  Rep.  954,  959, 
in  support  of  its  claim  for  compensation  on  account  of  said 
Kinau,  is  not  applicable  under  the  circumstances  of  her  oper- 
ations. 

"  There  is  no  pretense  that  the  Matteawan  at  any  time  ever 
abandoned  its  efforts  to  relieve  the  Flottbek,  and  it  must  be 
kept  in  mind  that  her  services  in  going  to  the  Flottbek  and  in 
leaving  that  ship  to  signal  for  aid  were  performed  at  the  special 
request  of  the  Flottbek."     The  Flottbek,  supra. 

The  Matteawan's  signals  brought  assistance.  One  of  the 
tugs  which  came  to  the  aid  of  the  Flottbek  was  not  able  to  ac- 
complish anything  by  reason  of  her  machinery  becoming  dis- 
abled in  heavy  seas,  but  compensation  was  considered  as  due  on 
her  account,  her  assistance  having  been  requested  by  the  Flott- 
bek, and  she  having  made  a  brave  attempt  to  give  it,  and  hav- 
ing suffered  injury  in  so  doing.  The  Kinau  was  a  volunteer,  ac- 
complished nothing  and  abandoned  her  attempt.  Compensa- 
tion is  not  awarded,  in  the  absence  of  an  engagement,  for  mere 
good  intentions.  Neither  does  The  Strathnevis,  76  Fed.  Rep. 
855,  862,  also  cited  by  counsel  for  the  Inter-Island  on  this 
point,  apply ;  the  salving  vessel  in  that  case  having  "contributed 
towards  the  success  of  a  salvage  service  finally  completed  by 
others." 

The  Inter-Island  is  entitled  to  some  compensation  on  accoimt 
of  the  services  of  the  Mauna  Loa  as  found  above;  but  her  ser- 
vice in  pulling  on  the  libellee  must  be  discounted  on  account  of 
her  abandonment  of  the  attempt  before  any  other  vessel  had 
made  fast  to  save  whatever  good  results  she  may  have  accom- 
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pHshed.  Her  action  in  forwarding  information  of  the  strand- 
ing  from  Lahaina,  which  brought  additional  assistance,  was  a 
service  of  isrreat  importance  as  results  show. 

The  work  of  the  Iwalani  was  important,  although  its  value 
cannot  be  definitely  ascertained.  It  was  obviously  the  right 
thing  to  do  to  put  a  strain  on  the  libellee  and  keep  it  up  to  pre- 
vent her,  at  any  rate,  from  moving  further  on.  Her  service 
lasted  about  twenty-four  hours,  a  part  of  it  being  on  the  night 
of  the  6th  when,  with  the  other  three  vessels  mentioned,  she 
made  the  unsuccessful  but  very  creditable  attempt  to  pull  off 
the  libellee  under  circumstances  of  hardship  and  danger.  The 
work  of  the  boat's  crew  of  the  Iwalani,  in  getting  the  four  and 
a  half  inch  wire  hawser  from  libellee  to  the  Iwalani,  is  entitled 
to  consideration  in  estimating  compensation,  their  hands,  as 
testified  to  by  Captain  Piltz,  being  badly  torn  in  the  operation. 

The  work  of  the  Likelike,  already  referred  to,  was  most  im- 
portant, and  in  it«  several  services,  i.  e.,  its  pulling  on  the 
libellee  from  the  evening  of  the  6th  to  the  evening  of  the  7th, 
when  the  latter  was  floated,  its  work  of  taking  cargo  out  of  the 
libellee  on  the  afternoon  of  the  7th,  and  its  towing  of  the 
libellee  to  Honolulu  after  she  was  floated  off,  must  be  promi- 
nently considered  in  the  estimate  of  compensation. 

It  is  to  be  regretted  that  the  Intrepid  did  not  make  fast  to 
the  libellee  promptly  upon  her  arrival  at  Kamalo  on  the  even- 
ing of  the  6th  instead  of  waiting  until  midnight  when  the  tide 
was  falling.  This  delay  was  due  to  the  failure  of  its  master 
and  Captain  Richie  of  the  libellee  to  agree  upon  terms  of  com- 
pensation. Captain  Ollson  offered  to  take  hold  for  ten  thousand 
dollars  or  upon  such  terms  as  might  be  reached  by  the  owners 
afterwards.  Shortly  before  midnight  Richie  requested  Ollson  to 
assist, — nothing  being  said  about  compensation,  and  the  latter 
set  to  work,  and  from  that  time  till  the  libellee  floated  con- 
tinued his  assistance 

I  am  impressed  by  the  circumstances  under  which  the  lil)ellee 
floated  off  the  reef,  as  favoring  a  conclusion  that  the  services 
of  the  Manning  materially  contributed  to  that  result. 
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The  services  of  Captain  Haglund,  the  representative  of  the 
Inter-IslanJ,  in  taking  charge  of  the  salvage  operations,  al- 
though perhaps  not  fully  in  relation  to  the  Manning,  I  con- 
sider as  having  contributed  effectively  to  the  success  of  the 
salvage  operations. 

Discipline  on  board  the  libellee  was  pretty  nearly  at  an  end, 
and  the  ship's  company  did  practically  nothing  to  save  the 
vessel  except  under  the  direction  or  suggestion  of  Captain  Hag- 
lund and  Mr.  Conradt. 

Although  the  libellee  cannot  be  said  to  have  been  in  extreme 
peril  during  her  stranding,  she  and  her  cargo  were  in  great 
peril.  The  cargo  was  saltpeter  whose  value  would  have  been 
substantially  destroyed  if  the  stranding  had  caused  a  leakage 
sufficient  to  have  soaked  it  with  salt  water.  The  season  of 
southerly  gales  had  not  ended.  Such  a  gale  of  ordinary  severity 
would  have  interrupted  the  salvage  operations  and  probably 
have  totally  wrecked  the  vessel  and  destroyed  the  cargo.  The 
distance  from  Honolulu,  the  headquarters  of  all  salving  vessels, 
is  about  sixty  miles  over  the  open  ocean.  The  prompt  and  en- 
ergetic measures  taken  by  the  Inter-Island  were  called  for  by 
the  situation  and  must  be  considered  in  estimating  awards. 

I  accept  the  witness  Blair's  appraisement  of  $40,000  as  the 
salved  value  of  the  libellee,  which  appears  conservative  in  view 
of  the  valuations  of  other  witnesses,  and  to  be  based  upon  a 
satisfactory  experience.  This,  with  the  estimate  of  values  of 
the  cargo  and  freight  money,  which  are  not  contested,  amount- 
ing to  $110,834.16  and  $7,460  respectively,  makes  an  aggre- 
gate value  of  $158,294.16.  The  valuation  of  the  four  vessels 
of  the  Inter-Island  aggregates  $430,000,  their  crews  numbered 
189  persons.  The  valuation  of  the  Intrepid  is  $30,000,  and 
her  crew  numbered  12  persons. 

Although  the  libel  of  the  Inter-Island  does  not,  like  that  of 
Spreckels,  include  its  crews  as  proposed^  participants  in  the 
benefits  prayed  for,  they  are  fully  recognized  in  its  brief  in  the 
words  "there  was  a  large  amount  of  property  engaged  in  salv- 
ing and  a  great  number  of  officers  and  crew  to  participate  in 
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the  award."  As  in  the  Chiusa  Maru  case,  the  awards  herein 
made  are  intended  to  include  in  their  benefits  a  reasonable  pro- 
portion to  the  masters  and  crews  of  the  vessels  of  libelants  re- 
spectively and  other  servants  of  libelants  according  to  the  value 
of  their  services  and  the  hardships  and  danger  to  which  they 
were  exposed.  No  testimony  having  been  specifically  offered 
on  this  point,  I  will  leave  the  matter  of  adjusting  such  partici- 
pation to  the  respective  libelants,  with  the  request  that  they  file 
with  the  papers  of  this  case  their  reports  of  their  actions. 

I  estimate  the  compensation  due  the  Inter-Island  at  about 
two-thirds  of  the  aggregate  amount  which  should  be  awarded 
to  all  of  the  salvors  if  all  were  claiming  salvage. 

Decree  may  be  entered  for  the  Inter-Island  Steam  Navigation 
Company,  Limited,  in  the  sum  of  fifteen  thousand  ($15,000.00) 
dollars,  and  for  J.  D.  Spreckels  &  Bros.  Company,  in  the  sum 
of  four  thousand  ($4,000.00)  dollars,  with  costs. 

Modified  on  Appeal:     See  The  Loch  Garve,  182  Fed.  519. 


THE  UNITED   STATES   OF   AMERICA   vs.   JINGIRO 

KOJIMA  and  HAYASHI,  et  al 

March  6,  1909. 

Criminal  Law — Hight  of  speedy  trial:  The  priuoner,  with  others,  was 
indicted  within  reasonable  time  after  the  allefped  commission  of  the  of- 
feme  charged  and  a  bench  warrant  issued,  but  he  could  not  be  found,  and 
after  a  little  over  a  year  from  the  finding  of  the  indictment,  the  search 
was  given  up  and  the  warrant  returned  "unserved  by  direction  of  the 
U.  8.  District  Attorney  as  to  *  *  *  Hayashi. "  He  was  eventually, 
incidentally,  discovered  and  arrested  on  an  alias  warrant,  about  five  years 
after  the  finding  of  the  indictment,  during  which  time,  it  appeared  by  the 
uncontradicted  testimony  of  himself  and  his  witnesses,  that  he  was  living 
in  Honolulu  and  attending  to  his  occupations  as  usual, — ^was  not  hiding  or 
evading  arrest,  that  he  knew  of  the  indictment  against  him  and  employed 
an  adviser  to  look  into  the  matter  who  reported  that  the  case  had  been 
dropped  as  to  him.  The  prisoner  moved  for  his  discharge  on  the  ground 
tbat  he  had  not  been  afforded  a  speedy  trial.     Jfeldj  that  the  delay  of  the 
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prosecution  to  arrest  the  defendant  for  whatever  cause,  except  evasion  of 
arrest  by  the  latter,  which  did  not  appear,  brinj^  the  case  within  the  scope 
of  the  6th  Amendment  to  the  Constitution,  as  to  "speedy  trial,"  and  that 
to  hold  him  to  trial  after  such  lapse  of  time  un«ler  the  circumstances,  would 
be  such  a  hardship  and  injustice  as  the  6th  Amendment  was  intended  to 
obviate. 

Crirniruil  Law :  Motion  for  discharge  of  defendant  Hayashi 
on  the  ground  that  he  has  not  been  afforded  a  speedy  trial  as 
prescribed  by  the  6th  Amendment  to  the  Constitution. 

W.  T.  Rawlins,  Ass't.  U.  S.  District  Attorney,  for  the 
Government. 

W,  S.  E dings  and  C.  F.  ChilUn^worth,  for  Defendant. 

Dole,  J.  An  indictment  was  found  on  the  19th  dav  of  No- 
vember,  A.  D.  1903,  against  Jingiro  Kojima  and  others,  in- 
chiding  this  defendant  Hayashi,  for  conspiracy.  A  bench 
warrant  was  issued  on  the  same  day  for  the  arrest  of  the  per- 
sons charged  with  the  conspiracy  under  the  said  indictment. 
Arrests  were  made  under  such  warrant  from  time  to  time  until 
March  3,  1904,  and  on  the  23rd  day  of  December,  1904,  the 
marshal  made  the  following  return :  "  I  hereby  return  the 
within  warrant  unserved  by  directions  of  the  U.  S.  District  At- 
torney as  to  Kuni  Fujii,"  and  others,  including  Hayashi.  On 
the  22nd  day  of  December,  1908,  an  alias  warrant  was  issued 
for  the  arrest  of  Hayashi  charged  with  conspiracy  under  the 
said  indictment  and  he  was  arrested  on  the  same  day,  as  shown 
by  the  marshal's  return.  On  the  7th  day  of  January,  1909,  the 
said  Hayashi  filed  a  motion  that  the  indictment  be  quashed  as 
against  him  and  he  be  discharged,  "it  appearing  from  the  said 
indictment  and  the  records  in  said  cause  that  this  defendant 
has  not  been  afforded  a  speedy  trial  as  prescribed  by  the  Sixth 
Amendment  to  the  Constitution."  Evidence  was  taken  under 
this  motion  and  argument  had,  the  said  Hayashi  being  repre- 
sented by  Mr.  W.  S.  Edings  and  Mr.  C.  F.  Chillingworth. 

This  case  differs  from  the  precedents  under  the  Constitutional 
Amendment  referred  to  in  that  this  defendant,  although  not 
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called  up  for  trial  for  over  five  years  after  the  filing  of  the  in- 
dictment against  him,  was  not  arrested  until  just  before  his 
case  was  moved  on.  The  court  held  that  if  it  should  be  shown 
that  he  was  hiding  subsequent  to  the  indictment  and  so  had 
evaded  arrest,  the  motion  would  not  be  further  considered,  and 
evidence  was  taken  on  this  point  which  showed  that  for  the 
whole  time  since  the  filing  of  the  indictment  he  had  been  living 
in  Honolulu,  where  he  had  been  engaged  in  business, — part  of 
the  time  as  a  barber  and  part  in  other  employments;  that  his 
business  as  a  barber,  which  he  says  he  carried  on  for  about  two 
years,  was  advertised  in  two  of  the  Japanese  newspapers  pub- 
lished in  Honolulu,  under  his  name  as  Hayashi  Yozo.  The 
case  made  out  by  the  defendant  through  his  own  testimony  and 
that  of  witnesses  produced  by  him  makes  a  strong  showing  that 
he  was  engaged  like  other  men  in  earning  a  living  in  Honolulu 
during  the  whole  time  since  the  finding  of  the  indictment  and 
up  to  the  time  of  his  arrest  in  December  last,  and  this  testi- 
mony has  not  been  contradicted,  except  perhaps  argumenta- 
tively  bv  the  fact  that  for  about  a  vear  the  marshal  held  a  war- 
rant  for  his  arrest  and  could  not  or  did  not  find  him. 

Counsel  for  the  defendant  cited  the  following  authorities 
which  are  not  directly  applicable.  Section  1044  of  the  Revised 
Statutes  forbids  the  prosecution  of  an  offense  unless  the  indict- 
ment is  found  within  three  years  after  the  commission  of  the 
offense.  The  case  of  United  States  v.  Fox,  3  Mon.*  512,  lays 
down  the  usual  rule  that  a  person  charged  with  crime  must  be 
promptly  prosecuted  after  the  government  has  had  a  reasonable 
time  to  prepare  for  trial.  It  does  not  apply  to  the  circum- 
stances of  this  case  but  contains  an  incident  which  may  serve 
to  throw  some  light  on  the  principles  which  are  here  involved. 
The  prisoner  was  tried  twice  in  one  term, — ^both  trials  failing, — 
one  from  a  failure  of  the  jury  to  agree  and  the  other  because 
one  of  the  jurymen  became  sick  and  unable  to  attend.  The 
case  was  continued  for  the  term.  At  the  next  term  the  marshal 
of  the  Territory  was  unable  to  serve  process  by  reason  of  the 
fact  that  Congress  had  failed  to  appropriate  funds  for  the  ex- 
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penses  of  executing  process.  The  case  therefore  was  continued 
again  for  the  term  and  the  prisoner  thereupon  applied  for  a 
writ  of  habeas  corpus,  which  was  denied,  and  he  appealed  to 
the  Supreme  Court  of  the  Territory  of  Montana.  The  court 
said :  "  The  government  entirely  failed  to  provide  any  means 
for  paying  the  expenses  of  serving  process,  and  entirely  n^- 
lected  and  refused  to  procure  the  attendance  of  witnesses  on 
the  part  of  the  prosecution.  It  did  no  more  than  as  though 
these  indictments  had  not  been  pending  against  the  defendant. 
The  prosecution  was  guilty  of  laches  and  a  neglect  of  duty, 
in  so  failing  and  refusing  to  prosecute,  and  such  failure  was  a 
denial  to  the  defendant  of  his  constitutional  right  to  a  speedy 
trial.  *  *  *  And  it  is  not  material  to  inquire  for  what 
reason  the  government  failed  and  neglected  to  prosecute  these 
indictments,  or  why  the  appropriation  of  money  to  enable  mar- 
shals to  serve  process  failed  in  Congress.  The  fact  is  sufficient 
for  the  purposes  of  this  case.  The  prayer  of  the  petition  is 
granted  and  the  petitioner  discharged  from  imprisonment." 
(Pages  519-520.) 

In  the  case  before  the  court  the  prosecution  failed  to  find  and 
arrest  the  defendant  and  after  a  little  over  a  year  relinquished 
its  efforts,  and  now,  after  about  four  years  after  such  efforts 
were  given  up,  the  defendant  is  discovered  incidentally  and 
arrested,  having  been,  so  far  as  the  evidence  goes,  for  the  whole 
period  since  the  finding  of  the  indictment,  a  resident  of  Hono- 
lulu, attending  to  his  business  like  any  other  person.  The 
analogy  between  the  Montana  case  and  this,  if  I  am  right  in 
drawing  one,  is  this:  That  whatever  may  be  the  reason  for 
the  failure  to  arrest  the  defendant,  the  fact  remains  that  with- 
out any  effort  on  his  part  to  hide  or  evade  arrest,  the  govern- 
ment failed  to  execute  the  warrant  against  him  and  after  the 
period  of  about  a  year  gave  up  looking  for  him,  so  that  a  period 
of  about  five  years  has  elapsed  since  the  finding  of  the  indict- 
ment, during  which  time  his  ability  to  defend  himself  from 
the  charge  may  be,  and  probably  is,  much  prejudiced  by  the 
lapse  of  time  during  which  witnesses  that  might  have  been  ob- 
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tainable  bj  him,  may  have  died  or  have  moved  away  and  gone 
OTit  of  his  reach  or  knowledge ;  so  that  a  trial  at  the  present  time 
would  seem  to  come  within  the  principles  of  the  Sixth  Amend- 
ment as  being  the  hardship  and  injustice  which  the  Sixth 
Amendment  was  intended  to  obviate  by  its  requirement  for  a 
speedy  trial. 

The  point  is  made  that  the  defendant  knew  during  the 
period  referred  to  that  there  was  an  indictment  against  him. 
This  is  admitted  in  the  testimony  and  he  testified  that  he  en- 
gaged a  Japanese  adviser  to  look  into  the  matter  and  paid  him 
a  fee  therefor ;  that  this  man  later  reported  to  him  that  the  case 
was  dropped.  It  is  not  the  duty  of  a  man  who  is  charged  with 
a  crime  to  take  the  initiative  and  surrender  himself  to  the  au- 
thorities; he  is  within  his  rights  if  he  remains  attending  to  his 
business  as  usual,  and  is  not  to  be  prejudiced  by  the  fact  that 
he  has  not  surrendered  himself,  although  the  authorities  have 
failed  to  execute  the  warrant  for  his  arrest. 

The  motion  is  allowed  and  the  defendant  is  discharged. 


THE  rXlTED  STATES  OF  AMERICA  vs,  MAU  SING. 

July  12,  1909. 

Perjury:  Ground  of  demurrer  that  '* indictment  does  not  aver  that 
the  court  was  acting  in  an  official  or  judicial  capacity/'  considered. 

Same:  Ground  of  demurrer  that  the  *' indictment  is  ambiguous, ''  con- 
Bi'lered. 

Same — Averment  as  to  the  administration  of  the  oath:  An  averment 
of  an  indictment  for  perjury,  setting  forth  the  court  or  officer  before  whom 
the  oath  under  which  the  alleged  false  statement  charged  as  constituting 
perjury,  was  taken,  and  that  such  court  or  officer  had  competent  authority 
to  administer  the  same,  without  stating  whether  the  oath  was  administered 
by  such  court  or  officer  directly  or  through  an  interpreter,  is  sufficient. 

Same — Material  information:  Under  an  averment  of  an  indictment 
for  perjury,  stating  that  under  an  investigation  of  the  grand  jury  of  an 
alleged  violation  of  the  laws  of  the  United  States,  it  was  a  material  in- 
quiry whether  certain  knives  of  foreign  manufacture  had  been  obtained 
from  a  party  who  had  paid  the  duties  due  thereon  or  from  a  party  who 
had  not  paid  the  duties  due  thereon,   or  w^hether  or  not  they  had  been 
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smuggled  into  the  country,  an  averment  that  a  witness  falselj  stated 
under  oath  in  such  investigation  that  he  did  not  know  whether  or  not  the 
said  knives  had  been  smuggled,  that  he  had  found  them,  and  that  he  had 
obtained  them  from  a  man  at  one  of  the  wharves  in  Honolulu,  whose  name 
was  to  him  unknown,  all  of  which  he  knew  was  false,  avers  matter  material 
and  pertinent  to  the  investigation  then  being  conducted  bj  the  grand  jury. 

Criminal  Law:     Demurrer  to  indictment. 

C.  K,  Quinn,  for  the  demurrer. 

Wm.  T.  Rawlins,  Assistant  U.  S.  District  Attorney,  contra. 

DoLE^  J.  The  defendant  was  indicted  for  perjury  and  has 
demurred  to  the  indictment,  the  first  ground  of  demurrer 
being,  "  That  the  said  indictment  does  not  aver  that  the  court 
was  acting  in  an  o£Scial  or  judicial  capacity." 

The  allegation  of  the  indictment  that  a  grand  jury  "was 
duly  and  regularly  empaneled,  sworn  and  charged  by  the  said 
district  court,"  referring  to  the  District  Court  of  the  District 
of  Hawaii,  is  a  sufficient  averment  that  "the  court  was  acting 
in  an  official  and  judicial  capacity." 

The  second  groimd  of  demurrer,  "  That  the  said  indictment 
does  not  aver  that  the  grand  jury  was  competent  to  act  in  this 
investigation,"  was  abandoned  by  counsel. 

The  third  ground  of  the  demurrer  is,  "  That  the  said  in- 
dictment is  ambiguous."  There  is,  indeed,  an  averment  on  the 
last  page  of  the  indictment  which  does  not  appear  to  correspond 
to  anything  else  in  the  document  This  is  as  follows:  ''and, 
whereas,  in  truth  and  in  fact  the  said  Mau  Sing  knew  full  well 
the  place  from  which  he  had  secured  and  obtained  possession  of 
the  said  certain  knives  of  foreign  manufacture."  No  aver- 
ment appears  in  the  indictment  that  he  did  not  know  the  place 
where  he  had  found  the  said  knives,  or  the  place  from  which 
he  had  obtained  possession  of  them,  but,  on  the  contrary,  he  is 
charged  with  swearing  that  he  "had  found  them,"  and  also  that 
he  "had  obtained  possession  of  them  from  a  man  on  one  of  the 
wharves  in  Honolulu."'  This  averment  appears  to  be  defec- 
tive, but  it  does  not  militate  against  the  indictment  as  a  whole 


UNITED  STATES  vs.  MAU  SING.  387 

and  may  be  regarded  as  surplusage.  There  is  nothing  else  in 
the  indictment  which  appears  to  be  open  to  the  charge  of  am- 
biguity. 

The  fourth  ground  is,  "  That  the  said  indictment  does  not 
aver  whether  the  oath  was  administered  to  the  defendant  in 
person,  or  through  an  interpreter  or  in  either  way,"  meaning, 
as  I  understand  the  sentence,  that  there  is  no  averment  whether 
the  oath  was  administered  to  the  defendant  by  the  foreman  of 
the  grand  jury  directly  or  through  an  interpreter. 

The  following  provision  of  law  is  to  be  found  in  section  5396 
of  the  Revised  Statutes  of  the  United  States: 

"  *  *  *  it  shall  be  sufficient  to  set  forth  *  *  *  by 
what  court  and  before  whom  the  oath  was  taken,  averring  such 
court  or  person  to  have  competent  authority  to  administer  the 
same,  *  *  *  without  setting  forth  the  commission  or  au- 
thority of  the  court  or  person  before  whom  the  perjury  was 
committed." 

Under  this  authority,  the  avenuents  as  regards  the  adminis- 
tering of  the  oath  appear  to  be  sufficient.  Moreover,  the  claim 
of  misapprehension  of  the  fact  that  an  oath  was  being  admin- 
istered, if  such  claim  is  to  be  made,  whether  the  oath  was  ad- 
ministered directly  or  through  an  interpreter  is  a  matter  of 
defense  and  is  equally  available  in  either  case. 

The  fifth  ground  of  demurrer  is  as  follows :  "  That  none  of 
the  facts  to  which  defendant  is  alleged  to  have  testified  were 
material  or  pertinent  to,  or  affected  or  might  affect,  the  said 
matter  in  question;  but,  on  the  contrary,  that  all  of  said  facts 
were  immaterial,  irrelevant  and  insignificant  facts  which  would 
in  no  way  tend  to  establish  the  truth  or  untruth  of  whether  the 
foreign  knives  were  smuggled  or  not." 

Certainly  if  the  defendant  knew  that  the  said  knives  were 
not  smuggled  into  the  country,  that  was  pertinent  information 
on  the  question  before  the  grand  jury  which  was  whether 
the  said  knives  had  or  had  not  been  smuggled,  and  his  alleged 
statement  on  oath  that  he  did  not  know  whether  or  not  the 
knives  were  smuggled,  when  he  did  know  that  they  were  not 
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smuggled,  would  constitute  perjury.  Moreover,  it  was  mate- 
rial to  the  grand  jury  in  its  investigation,  whether  certain 
knives  of  foreign  manufacture  had  been  smuggled  or  not,  to 
know  where  the  defendant  obtained  the  knives  in  question  and 
his  alleged  false  statement  on  oath  that  he  found  them  and  his 
alleged  false  statement  on  oath  that  he  obtained  them  from  a 
man  on  one  of  the  wharves  in  Honolulu  whose  name  was  un- 
known to  him,  was  pertinent  to  the  investigation  conducted  by 
the  grand  jury  and  would  tend  to  defeat  their  efforts  to  obtain 
the  truth  on  the  matter  under  investigation. 

Upon  these  considerations,  the  demurrer  is  overruled. 


ALEXIS  F.  BUEK  and  J.  H.  TOWXSEXD  vs.  RELIEF 
AXD  BURIAL  ASSOCIATIOX,  an  Hawaiian  Corpo- 
ration, M.  E.  SILVA  and  AMOY  SILVA. 

July  19,  1909. 

Copyright:  The  purpose  of  a  copyright  is  different  from  that  of  let- 
ters patent.  It  gives  the  owner  the  exclusive  right  to  multiply  and  dis- 
pose of  copies  of  an  intellectual  or  artistic  production,  but  not  the  ex- 
clusive right  to  use  the  methods  which  may  be  set  forth  in  a  copyrighted 
publication. 

Same — Infringement:  A  publication,  to  bo  an  infringement  of  a 
copyrighted  publication,  must  be  a  substantial  copy  of  it  or  of  a  material 
part  of  it. 

In  Equity:       Demurrer  to  complaint. 

Thompson  &  demons,  Attorneys  for  Complainants. 
E,  C,  Peters,  Attorney  for  Respondent. 

Dole,  J.  The  complaint  alleges  that  Burk,  one  of  the  com- 
plainants, has  prepared  a  book  or  pamphlet  entitle<l  "Articles 
of  Association  and  By-Laws  of  the  Harrison  Mutual  Burial 
Association,  A.  F.  Burk,"  and,  as  proprietor  thereof,  he  had 
deposited  in  the  office  of  the  librarian  of  Congress,  prior  to 
publication  of  such  book  or  pamphlet,  on  tlie  18tli  day  of  De- 
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cember,  A.  D.  1889,  a  printed  copy  of  the  title  thereof;  and 
that  such  official  has  recorded  the  name  of  such  book  or  pam- 
phlet according  to  law ;  that  before  the  date  of  such  publication, 
on  or  about  the  18th  day  of  December,  he  caused  to  be  delivered 
to  the  librarian  of  Congress  two  printed  copies  of  such  book 
or  pamphlet  in  the  best  condition  issued,  and  that  he  had  caused 
to  be  printed  on  the  title  page  of  all  copies  of  the  said  book  or 
pamphlet  published  by  him  the  words  "Copyrighted,  December 
18th,  1889,  by  A.  F.  Burk."  The  complaint  further  alleges 
that,  under  the  laws  of  the  United  States  relating  to  copyrights, 
he  was  vested  with  a  copyright  on  said  book  or  pamphlet 
^'whereby  there  is  secured  to  him  and  his  assigns  the  exclusive 
right  and  liberty  of  printing,  reprinting,  completing,  copying, 
executing,  finishing  and  vending  the  same  for  the  term  of 
twenty-ijight  years  from  and  after  the  said  18th  day  of  De- 
cember, A.  D.  1889" ;  and  it  is  further  alleged  that  the  "said 
title  and  all  the  contents  of  said  book  or  pamphlet,  and  the 
scheme  and  plan  therein  designed  were  all  original  with  the 
complainant  Burk  and  were  the  design  and  of  the  authorship 
of  his  ow^n  mind  and  hand,  and  there  has  never  been  any  pre- 
vious publication  thereof  that  constituted  any  waiver  of  his 
privilege  of  copyright  under  the  laws  of  the  United  States." 
It  is  further  alleged  that  the  said  complainant  Townsend  "is 
now  and  ever  since  on  or  about  the  first  day  of  July,  A.  D.  1902, 
has  by  license  and  assignment  of  said  Burk  been  authorized  to 
publish  said  articles  of  association  and  by-laws  and  to  em- 
ploy the  scheme  and  plan  set  forth  therein  within  the  Territory 
of  Hawaii  to  the  exclusion  of  all  other  persons  or  parties  in 
and  within  said  Territory  of  Hawaii,"  with  allegations  as  to 
the  trouble  and  expense  involved  in  the  preparation  of  the  said 
book  or  pamphlet  and  the  development  of  the  said  scheme  or 
plan  in  said  Territory  and  that  "the  said  book  or  pamphlet  has 
been  and  is  of  great  benefit  and  advantage  to  the  complainants 
and  to  the  public  *  *  *  and  that  the  complainants  be- 
lieve that  they  will  realize  large  gains  and  profits  therefrom  if 
piracy  and  infringement  of  said  respondents  and  their  confed- 
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erates  shall  be  prevented."  The  complaint  further  alleges  that 
the  respondents,  after  such  a  grant  of  such  copyright  for  the 
Territory  of  Hawaii,  without  the  permission  of  the  complain- 
ants and  in  violation  of  their  rights  and  in  infringement  of 
said  copyright,  printed,  publisheii  and  circulated  and  used  in 
the  formation  of  a  mutual  burial  association  ^'books  which  are 
facsimile  copies  of  the  complainant  Burk's  said  copyrighted 
book,  or  substantial  portions  thereof,"  and,  on  information  and 
belief,  that  the  respondents,  without  complainants'  consent,  used 
and  intend  to  continue  to  use,  in  conducting  the  undertaking 
business,  a  form  of  articles  of  association  and  by-laws  in  the 
formation  and  conduct  of  the  said  Mutual  Burial  Association, 
which  articles  of  association  and  by-laws  are  fac-sinvUies  of, 
or  substantial  portions  of  the  copyrighted  articles  of  associa- 
tion and  by-laws  of  the  complainant  Burk,  and  "are  like  the 
said  book  or  pamphlet  of  said  complainant  Burk  and  contain 
all  the  essential  features  thereof" ;  which  actions  of  the  re- 
spondents "are  in  violation  of  the  complainants'  exclusive  rights 
aforesaid  and  to  their  great  and  irreparable  damage,  loss  and 
injury" ;  that  the  respondents  have  been  notified  of  such  in- 
fringement, but  have  disregarded  such  notice  and  have  realized 
much  profit  from  such  infringement  The  complainants  pray 
that  the  respondents  be  perpetually  enjoined  from  printing,  re- 
printing, publishing,  completing,  copying,  executing,  finishing 
or  so  using  and  vending  books  like  or  substantially  like  or 
copied  or  printed  from  the  book  copyrighted  by  the  complain- 
ant Burk  aforesaid,  and  for  costs  and  further  relief. 

To  this  complaint  the  respondents  have  demurred,  the  fourth 
ground  of  demurrer  being,  "That  it  does  not  appear  from  said 
bill  of  complaint  that  the  complainant  Burk  in  all  things  com- 
plied with  the  laws  of  the  United  States  pertaining  to  copy- 
rights to  entitle  him  to  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing,  finishing  and  vend- 
ing the  certain  book  or  pamphlet  exhibited  therein  by  copy 
marked  Exhibit  A." 

This  ground  of  demurrer  is  overruled  as  the  bill  of  com- 
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plaint  alleges  the  performance  of  all  of  the  requirements  of  the 
statute  in  regard  to  conditions  for  obtaining  a  copyright,  to- 
wit :  a  printed  copy  of  the  title  of  the  book  was  delivered  at  the 
office  of  the  librarian  of  Congress  before  publication;  two 
printed  copies  of  the  said  book,  in  the  best  condition  issued, 
were  delivered  to  the  librarian  of  Congress,  not  within  ten  days 
after  the  publication,  but  as  alleged,  before  the  date  of  publica- 
tion, which  prior  delivery,  so  far  as  the  copies  were  printed 
copies  of  the  books  as  published,  brings  the  delivery  sufficiently 
within  the  requirements  of  the  statute.  How  a  printed  copy 
of  the  book  could  be  furnished  before  publication,  this  court 
cannot  tell,  but  deems  that  the  requirement  is  sufficient  if  the 
delivery  was  of  books  as  published.  It  further  appears  in  the 
bill  that  the  complainant  Burk  caused  to  be  printed  on  the  title 
page  of  all  copies  of  the  book  as  published  by  him  the  words 
"Copyrighted,  December  18th,  1889,  by  A.  F.  Burk." 

The  fifth  ground  of  demurrer  is,  from  a  want  of  clearness  in 
its  expression,  not  understood  by  the  court. 

The  seventh  ground  of  demurrer,  that  there  is  a  misjoinder 
of  parties,  will  not  be  considered  in  view  of  the  finding  of  the 
court  on  other  grounds. 

The  first,  second,  third  and  sixth  grounds  of  the  demurrer 
may  be  considered  together  and  are  as  follows : 

**  1st.  That  said  bill  of  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 

"  2nd.  That  said  bill  of  complaint  does  not  state  facts 
sufficient  to  entitle  the  complainants  to  the  relief  therein  prayed 
or  any  relief." 

"  3rd.  That  said  bill  of  complaint  does  not  state  facts  suf- 
ficient to  warrant  the  interposition  of  a  court  of  equity." 

"  6th.  That  it  does  not  appear  by  said  bill  of  complaint 
that  the  by-laws  of  the  respondent  coi*poration  the  Relief  and 
Burial  Association  is  an  infringement  upon  the  alleged  copy- 
right, the  Articles  of  Association  and  By-Laws  of  the  Harrison 
Mutual  Burial  Association." 

A  copyright  gives  its  owner  the  exclusive  right  to  sell  the 
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book  or  design  copyrighted  and  to  republish  it  as  he  may  desire, 
but  it  does  not  give  him  the  exclusive  right  to  use  the  methods 
which  may  be  set  forth  in  such  publication,  even  though  they 
may  be  original  with  him  and  published  by  him  for'  the  first 
time.     A  copyright  is  different  from  a  patent. 

"  The  novelty  of  the  art  or  thing  described  or  explained  has 
nothing  to  do  with  the  validity  of  the  copyright,"  Baker  i\ 
Selden,  101  U.  S.  99,  102. 

"  The  use  of  the  art  is  a  totally  different  thing  from  a  pub- 
lication of  a  book  explaining  it."    Id.  104. 

"  Copyright  is  the  exclusive  right  of  the  owner  to  multiply 
and  to  dispose  of  copies  of  an  intellectual  production."  Drone, 
Copyright,  100. 

Under  these  authorities,  the  averment  in  the  fourth  article 
of  the  bill  of  complaint,  to  the  effect  that  the  complainant 
Townscnd  has  by  license  and  assignment  by  said  Burk  of  said 
articles  of  association  and  by-laws  to  him,  been  authorized  "to 
employ  the  scheme  and  plan  set  forth  therein  within  the  Terri- 
tory of  Hawaii  to  the  exclusion  of  all  other  persons  or  parties 
in  and  within  said  Territory  of  Hawaii,"  falls  to  the  ground, 
as  not  sustained  by  the  law  of  copyrights.  The  same  ruling 
applies  to  the  further  allegation  in  the  same  article  as  to  the 
trouble  and  preparation  by  complainants  in  the  "development 
of  said  scheme  or  plan  in  said  Territory." 

The  remaining  question  is  whether  the  respondents  have  re- 
printed and  circulated  copies  of  the  book  referred  to  as  copy- 
righted by  the  complainant  Burk. 

The  case  of  Dimry  v.  Eunng  et  ah,  7  Fed.  Cases,  (Xo.  4095), 
1113,  has  been  cited  by  the  complainants  on  this  point.  In 
that  case  the  court  found  for  the  plaintiff.  The  words  of  the 
syllabus  are  as  follows: 

"  In  deciding  whether  a  publication  is  an  infringement  of 
one  for  which  a  previous  copyright  had  been  obtained,  the  true 
inquiry  is,  whether  the  work  alleged  to  be  a  piracy  is  substan- 
tially the  same  as  that  copyrighted;  and  mere  colorable  varia- 
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tions  intended  to  evade  liability  for  an  infringement,  will  not 
destroy  the  legal  identity  of  the  two." 

The  complainants  also  submitted  copies  of  the  papers  in  the 
case  of  Burk  v.  Miller,  brought  in  the  circuit  court  for  the 
western  division  of  the  Southern  District  of  Ohio,  Sixth  Judi- 
cial Circuit,  which  is  a  similar  case  to  the  one  before  this  court. 
Judgment  was  for  the  plaintiff.  In  examining  the  copy  of  the 
copyrighted  book  in  that  case  and  comparing  it  with  the  copy 
which  is  claimed  to  be  an  infringement,  I  find  that  the  latter  is 
substantially  a  copy  of  the  former.  There  are  but  few,  slight 
changes ;  both  are  burial  associations  and  the  object  and  methods 
in  both  cases  are  substantially  identical. 

If  we  examine  the  copyrighted  book  in  the  case  before  the 
court  and  the  copy  of  the  work  which  is  complained  of  as  an  in- 
fringement, we  find  that  in  the  book  of  the  complainants,  the 
object  of  the  association  as  set  forth  in  article  2  of  such  book 
is  to  provide  a  plan  for  the  payment,  by  assessment,  of  the 
funeral  expenses  of  each  member  ten  years  old  or  over  to  the 
amount  of  one  hundred  dollars,  and  fifty  dollars  for  each  mem- 
ber imder  ten  years  of  age.  Article  17  in  the  alleged  copy  pro- 
vides that  upon  the  decease  of  any  member,  the  undertaker 
shall  be  paid  one  hundred  dollars,  less  fifteen  per  cent,  if  the 
member  dies  on  the  island  of  Oahu,  less  twenty-five  per  cent 
if  the  death  takes  place  on  any  of  the  other  islands  or  abroad ; 
also  a  sum  of  money  from  the  relief  fund  equal  in  amount  to 
as  many  ten  cents  as  there  are  members  in  the  association  at 
the  date  of  the  death  of  such  member,  to  be  paid  to  the  heirs 
or  parties  entitled  thereto,  to  relieve  them  of  any  immediate 
wants  less  any  assessments  and  advertising  due  and  owing  by 
the  member  at  the  time  of  his  death  and  the  expenses  of  ad- 
vertising assessments. 

Article  3  of  the  copyrighted  book  provides  that  any  person 
in  good  health  between  the  ages  of  one  and  seventy  years  may 
become  a  member  by  paying  an  initiation  fee  of  ten  cents,  if 
over  ten  years  of  age,  and  five  cents  if  under.     Article  10  of 
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the  purported  infringement  provides  that  any  person  may  be- 
come a  member  of  the  association  between  the  ages  of  three  and 
sixty  years  by  paying  a  membership  fee  of  three  dollars  and 
one  assessment  of  fifty  cents  for  the  relief  fund. 

Article  6  of  the  copyrighted  book  provides  that  on  the  death 
of  a  member  over  ten  years  of  age,  each  member  of  the  asso- 
ciation shall  be  assessed  eleven  cents,  ten  cents  to  be  used  as 
funeral  expenses  and  one  cent  for  paying  for  collection  and 
other  expenses,  and  if  deceased  is  under  ten  years  of  age  the 
assessment  shall  be  six  cents,  five  cents  to  be  used  as  funeral 
expenses  and  one  cent  for  collection  and  other  expenses.  The 
corresponding  article  of  the  purported  infringement  is  article 
13,  providing  an  assessment  of  ten  cents  on  each  member  upon 
the  death  of  a  member  for  the  benefit  of  the  surviving  relatives 
of  the  deceased  member. 

Article  7  of  the  copyrighted  book  provides  that  if  the  mem- 
bership is  not  sufficient  at  any  time  to  yield  the  benefits  above 
provided,  they  shall  be  paid,  or  the  services  furnished,  as  the 
assessments  above  provided  shall  justify;  and  if  the  member- 
ship shall  be  such  that  such  assessments  shall  exceed  the  bene- 
fits, the  excess  of  such  assessments  shall  be  covered  into  the 
treasury  and  when  such  excess  shall  equal  one  or  more  benefits 
the  next  assessment  shall  be  skipped  and  the  excess  applied  to 
the  payment  of  that  benefit.  The  corresponding  provision  of 
the  purported  infringement  is  in  article  12,  which  provides 
that  if  at  any  time  there  should  not  be  sufficient  money  in  the 
burial  fund  to  pay  for  one  benefit,  there  shall  be  drawn  from 
the  reserve  fund  sufficient  money  to  make  it  up,  and  should 
the  reserve  fund  be  insufficient  the  board  shall  direct  the  sec- 
retary to  levy  an  assessment  of  one  dollar  on  each  member. 

Article  8  of  the  copyrighted  book  contains  the  provision  for 
the  case  of  the  removal  of  a  member  to  another  country,  pro- 
viding for  the  funeral  of  such  member  through  an  undertaker 
of  such  place  in  case  of  his  death.  Articles  15  and  16  of  the 
purported  infringement  make  similar  provisions  and  also  a 
provision  for  members  intending  to  travel  outside  of  the  Ter- 
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ritory  of  Hawaii,  which  are  nrnch  more  elaborate  than  the 
provision  in  the  copyrighted  book,  but  cover  substantially  the 
same  ground. 

Article  10  of  the  copyrighted  book  provides  that  the  fund 
arising  from  initiation  fees  shall  constitute  an  expense  fund 
out  of  which  all  expenses  of  organizing  the  association  and 
other  expenses  shall  be  paid.  Article  11  of  the  purported  in- 
fringement divides  the  membership  fee  of  three  dollars  and  a 
half  into  four  funds,  the  reserve  fund, — fifty  cents,  the  burial 
fund, — one  dollar,  the  general  fund, — one  dollar  and  a  half, 
and  the  relief  fund, — fifty  cents;  and  article  12,  already  re- 
ferred to,  provides  for  the  emergency  of  the  insufficiency  of 
the  burial  fund  for  funerals,  in  which  case  the  reserve  fund  is 
to  be  drawn  from,  and  if  that  is  insufficient  the  members  shall 
be  assessed  one  dollar  each. 

Obviously  the  purported  infringement  is  not  a  copy,  nor  is 
it  a  substantial  copy  of  the  copyrighted  book,  or  of  any  mate- 
rial part  thereof.  The  objects  are  different ;  being  in  the  case 
of  the  copyrighted  book  simply  to  provide  for  the  expenses  of 
the  funerals  of  the  members,  and  in  the  other  case  to  provide 
for  the  expenses  of  funerals  and  for  the  immediate  wants  of 
surviving  relatives.  The  provisions  in  the  two  books  for  hand- 
ling the  funds  of  the  association  radically  vary,  as  shown  above. 
The  provisions  for  funerals  radically  vary.  In  the  copyrighted 
book  a  funeral  is  to  be  paid  for  if  there  is  enough  money  from 
the  assessments  on  hand.  If  the  membership  is  not  sufficient 
to  furnish  sufficient  funds  by  the  assessment  provided  for, 
namely,  one  hundred  dollars  for  the  funeral  of  a  member  over 
ten  years  old  and  fifty  dollars  for  a  member  under  ten  years 
old,  then  a  lesser  amount  according  to  the  available  funds  is 
furnished.  In  the  other  case,  if  the  money  in  the  burial  fund 
is  insufficient,  then  there  is  another  fund  to  be  drawn  upon  and 
if  that  fails  then  an  assessment  of  one  dollar  on  each  member 
is  levied.  The  assessment  of  ten  cents  provided  by  the  copy- 
righted book  for  funeral  expenses  is  not  followed  in  the  other 
book,  but  there,  on  the  occasion  of  a  death,  an  assessment  of  ten 
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cents  is  made  for  the  benefit  of  surviving  relatives.  Although 
there  are  some  similarities  and  although  the  copyrighted  book 
has  perhaps  suggested  features  which  have  been  adopted  in  the 
other  book,  yet,  one  cannot  be  called  a  duplicate  or  a  copy  of 
the  other  in  any  sense.  The  objects  vary  and  the  methods  by 
which  the  objects  are  reached  vary. 

"A  copyright  gives  the  author  or  the  publisher  the  exclusive 
right  of  multiplying  copies  of  what  he  has  written  or  printed. 
It  follows  that  to  infringe  this  right,  a  substantial  copy  of  the 
whole  or  a  material  part  must  be  produced."  Ferris  v.  Haxa- 
mer,  99  U.  S.  674,  675-676. 

Upon  these  grounds  the  demurrer  is  sustained. 


THE  UXITED  STATES  OF  AMERICA  vs,  MORLMOTO. 

August  10,  1909. 

Federal  Courts — Competency  of  witnesses  convicted  of  infamous 
crimes:  At  the  time  Hawaii  was  created  a  Territory  of  the  United  States, 
the  rules  of  evidence  in  force  in  the  Bepublic  of  Hawaii  permitted  all  per- 
sons to  testify  except  only  those  convicted  of  perjury  or  subornation  of 
perjury.  Heldy  that  the  same  rule  concerning  competency  of  witnesses  ap- 
plies to  the  United  States  District  Court  for  the  Territory  of  Hawaii  in 
criminal  cases. 

Criminal  Lair:  Motion  objecting  to  a  witness  convicted  of 
an  infamous  crime. 

C.  C.  Bitting,  for  the  motion. 

Wm.  T.  RavAins,  Ass't.  U.  S.  District  Attorney,  contra. 

Woodruff,  J.  There  was  argument  yesterday  on  a  motion 
in  behalf  of  the  defendant,  objecting  to  a  witness  offered  by 
the  prosecution,  on  the  ground  that  she  had  been  convicted  of 
and  was  serving  a  sentence  for  the  commission  of  an  infamous 
crime,  the  contention  being  that  she  was  thereby  disqualified 
from  giving  testimony  as  a  witness  in  the  District  Court  for 
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the  Territory  of  Hawaii.  This  objection  was  based  particu- 
larly upon  the  contention  that  the  common  law  rule  concerning 
competency  of  witnesses  is  in  force  before  this  court ;  also,  that 
section  858  of  the  Revised  Statutes  does  not  apply  to  criminal 
cases  in  any  Federal  courts.  The  contention  would  seem  to  be 
supported  by  the  decision  of  the  Supreme  Court  in  the  case  of 
United  States  r.  Reid,  58  IT.  S.  363.  Counsel  for  the  defend- 
ant also  quoted,  among  other  cases,  Logan  v.  United  States,  144 
U.  S.  263,  as  further  fortifying  his  claim. 

Confusion  readily  arises  from  the  words  of  the  Supreme 
Court  in  Logan  v.  United  States,  where  (pages  302-303)  the 
court,  followina:  the  language  in  United  States  v,  Reid,  seems, 
in  the  first  half  of  the  paragraph,  to  adopt  the  idea  contended 
for  by  coimsel  for  the  defendant.     The  court  says : 

"For  the  reasons  above  stated,  the  provision  of  section  858 
of  the  Revised  Statutes,  that  *the  laws  of  the  State  in  w^hich 
the  court  is  held  shall  be  the  rules  of  decision  as  to  the  compe- 
tencv  of  witnesses  in  the  courts  of  the  United  States  in  trials 
at  common  law,  and  in  equity  and  admiralty,'  has  no  applica- 
tion to  criminal  trials." 

If  it  stopped  here  there  could  be  no  doubt  concerning  the  mean- 
ing of  the  court,  but  the  paragraph  continues,  without  the  inter- 
position of  a  period  or  the  beginning  of  a  new  sentence, — 

'*and,  therefore,  the  competency  of  witnesses  in  criminal  trials 
in  the  courts  of  the  United  States  held  within  the  State  of 
Texas  is  not  governed  by  a  statute  of  the  State  which  icas  first 
enacted  in  1858,  but,  except  so  far  as  Congress  has  made  spe- 
cific provisions  upon  the  subject,  is  governed  by  the  common 
law,  which,  as  has  been  seen,  was  the  law  of  Texas  before  the 
jmsage  of  that  statute  and  at  the  time  of  the  admission  of 
Texas  into  the  Union  as  a  State/'  (The  italics  are  inserted 
for  the  purposes  of  this  opinion.) 

Thus,  the  decision  of  the  Supreme  Court  in  Logan  r.  United 
States  is  palpably  ambiguous.  It  first  states  with  great  clear- 
ness that  section  858  of  the  Ilevised  Statutes  has  no  applica- 
tion to  criminal  trials,  and  inmiediately  thereafter  proceeds  to 
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say  that  the  common  law  rule  concerning  competency  of  wit- 
nesses governs  the  Federal  court  in  Texas,  adding,  with  quite 
as  much  clearness,  that  this  rule  was  the  law  of  Texas  at  the 
time  of  the  admission  of  that  State  into  the  Union.     The  ques- 
tion irresistibly  arises,  did  the  court  mean  in  this  particular 
paragraph  that  the  common  law  rule  was  in  force  because  of 
conditions  which  existed  in  1789-90,  or  because  of  the  law  in 
force  in  Texas  at  the  time  of  its  admission  to  the  Union  ?     In 
the  case  of  United  States  v.  Hankichi  Terayama,  (unreported), 
decided  in  this  court  January  8th,  1904,  Judge  Dole  ruled  the 
ambiguity  in  favor  of  the  defendant,  holding  that  the  cases  of 
United  States  v.  Eeid  and  Logan  v.  United  States  made  it  im- 
proper for  a  person  convicted  of  an  infamous  crime  to  be  ac- 
cepted as  a  witness  before  this  court.       On  December  29th, 
1903,  however,  a  decision  had  been  handed  down  in  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  (Withaup  v.  United 
States,  127  Fed.  Kep.  530),  in  which  Judge  Van  Devanter  held 
clearly  that  Logan  v.  United  States  meant  that  the  rules  of  evi- 
dence in  Federal  courts  in  Texas  consisted  of  those  rules  in 
force  in  the  Republic  of  Texas  when  it  was  admitted  as  a  State, 
and  that  the  common  law  rule  concerning  competency  of  wit- 
nesses was  effective  there  only  for  the  reason  that  it  was  the 
one  in  force  for  Texas  at  the  date  of  such  admission,  not  be- 
cause it  was  the  common  law  rule  in  1789.    This  decision  being 
made  by  a  circuit  court  of  appeals  is  very  persuasive,  but  was 
not  available  for  Judge  Dole  at  the  time  he  decided  the  case  of 
United  States  v,   Hanhichi   Terayama;  but  later,   when   the 
same  point  was  raised  in  this  court  in  the  case  of  United  States 
V.  Moore,  et  al  (ante  p.  66),  he  reversed  his  previous  ruling 
and  allowed  the  witness  to  testify,  basing    such    reversal  ex- 
pressly on  the  ruling  of  Judge  Van  Devanter  in  Withaup  v. 
United  States,  supra. 

In  the  organic  act  admitting  Hawaii  to  the  United  States  as 
a  Territory,  Congress  provided, 

"  That  the  Constitution,  and,  except  as  herein  otherwise  pro- 
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vided,  all  the  laws  of  the  United  States,  which  are  not  locally 
inapplicable,  shall  have  the  same  force  and  effect  within  the 
said  Territory  as  elsewhere  in  the  United  States." 

This  provision,  I  believe,  continued  in  force  the  then  existing 
Hawaiian  laws  concerning  evidence  in  criminal  trials,  includ- 
ing the  law  which  permitted  all  persons  to  testify  in  criminal 
cases  except  those  convicted  of  perjury  and  subornation  of  per- 
jury. It  is  absurd  to  claim  that  section  858,  as  explained  by 
Judge  Van  Devanter  in  construing  Logan  v.  United  States,  is 
not  locally  applicable  to  Hawaii,  since  the  law  of  Hawaii  as  en- 
acted  by  Hawaiians  is  vrima  fa^ie  peculiarly  applicable  locally. 
Judge  Van  Devanter  ruled  that  the  intention  of  Congress 
in  the  judiciary  act  was  to  give  to  each  district  court  of 
the  United  States  those  rules  of  procedure  which  would  be  most 
familiar  to  the  particular  communities  in  which  the  respective 
courts  held  jurisdiction ;  in  other  words,  the  rules  most  locally 
applicable.  The  Territory  of  Hawaii  is  in  every  particular, 
except  sovereignty,  in  the  position  of  a  State;  certainly  in  that 
position  as  far  as  its  courts  are  concerned,  as  was  clearly  shown 
in  the  case  of  Wilder  s  S,  S.  Co.  v.  Ilind,  108  Fed.  Eep.  113, 
where  the  court  draws  attention  to  the  fact  that  of  all  the  Ter- 
ritories, Hawaii  alone  had,  independent  of  and  separate  from 
its  Federal  court,  a  system  of  territorial  courts  in  which  the 
jurisdiction  was  so  analogous  to  that  of  the  state  courts  that 
the  appeal  from  the  Supreme  Court  of  the  Territory  must  in 
all  instances  be  to  the  Supreme  Court  of  the  United  States  in- 
stead of  to  the  Circuit  Court  of  Appeals. 

Because  of  the  above  reasons,  and  further  in  consideration 
of  the  fact  that  the  uniform  ruling  of  this  court  since  1906  has 
heen  to  allow  such  witnesses  to  testify,  the  motion  objecting  to 
the  witness  Chise  is  hereby  overruled. 
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August  12,  1909. 

Directed  verdict — Evidence:  If  any  competent  evidence  has  been  pre- 
sented at  the  time  the  motion  for  a  directed  verdict  is  made,  the  court 
should  not  take  the  case  away  from  the  jury  merely  because  he  is  doubtful 
whether  the  evidence  presented  will  be  convincing  to  the  jury. 

Criminal  Law:     Motion  for  a  directed  verdict  of  acquittal. 

C.  C,  Bitting,  for  the  motion. 

W.  T.  Rmvlins,  Ass't.  XJ.  S.  District  Attorney,  contra. 

Woodruff,  J.  Counsel  for  the  defendant  has  moved  that 
the  jury  be  directed  to  return  a  verdict  of  acquittal  on  the 
ground  that  the  three  essential  elements  necessary  to  prove  the 
charge  have  not  been  sustained  by  the  evidence  in  the  case. 

The  three  points  mentioned  by  counsel  are  to  the  following 
eifect:  that  the  prosecution  must  prove  beyond  a  reasonable 
doubt,  not  only  that  defendant  made  the  alleged  attack,  but 
also, 

1.  That  the  defendant  knew  justice  was  being  administered 
in  the  court,  namely,  knew  that  the  grand  jury  was  still  in  ses- 
sion and  was  considering  cases  of  the  kind  in  which  it  is  al- 
leged defendant  believed  Chise  was  acting  as  a  spy  or  inform- 
ant for  the  government. 

2.  That  the  defendant  knew  or  believed  that  the  said  Chise 
was  going  to  appear  and  give  testimony  in  said  cases. 

8.  That,  knowing  justice  was  being  administered,  and  be- 
lieving that  Chise  was  to  be  an  instrument  as  a  witness  in  the 
due  administration  of  such  justice,  the  defendant  made  the  al- 
leged attack  in  an  endeavor,  that  is,  intending,  to  influence 
or  prevent  her  use  as  such  instrument  in  the  due  administration 
of  justice. 

There  is  undoubtedly  evidence  before  the  court  and  jury  con- 
cerning the  first  point. 
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The  court  has  no  doubt  but  that  there  is  evidence  concerning 
the  second  point,  and  that  an  examination  of  its  nature  will 
help  to  determine  whether  there  is  any  evidence  concerning  the 
third  point.  Various  witnesses  testified  to  various  forms  of 
words  used  by  the  defendant  in  direct  connection  with  the  al- 
leged assault,  the  general  trend  or  effect  of  which  is  "you 
(Chise)  are  Breckons'  spy,"  "you  are  a  spy  for  the  govern- 
ment," "you  have  given  away  to  the  government  the  facts  about 
the  twelve  dollar  club,"  "she  (Chise)  was  spying  for  the  gov- 
ernment," etc.  Add  to  this  the  evidence  that  the  day  before 
the  alleged  assault,  defendant  was  subpoenaed  to  appear  be- 
fore the  grand  jury,  and  other  matters  mentioned  by  various 
witnesses,  together  with  the  appearance  and  attitude  of  the  wit- 
nesses on  the  stand  while  giving  their  testimony,  and  we  find 
a  number  of  evidential  statements  and  facts,  no  one  of  which 
is  proof  or  perhaps  strong  evidence  by  itself,  but  all  of  which, 
having  been  heard  and  seen  by  the  jury,  are  competent  evi- 
dence for  its  consideration  under  proper  instructions  from  the 
court. 

It  is  not  enough  in  my  opinion  that  there  may  be  doubt  about 
whether  the  evidence  would  be  convincing  to  the  jury.  The 
weighing  of  evidence  is  the  peculiar  function  of  the  jury  and 
the  court  should  not  take  away  that  right  and  duty  except  for 
the  strongest  reasons. 

If  the  various  answers  of  the  witnesses  and  their  attitude  and 
appearance  should  be  left  to  the  jury  in  connection  with  the 
second  point,  namely,  whether  defendant  believed  or  knew  that 
Chise  was  about  to  be  used  as  a  witness  by  the  government  in 
its  administration  of  justice,  it  is  clear  that  the  same  answers, 
conduct  and  appearance,  connected  with  the  actual  evidence  of 
an  assault,  would  give  to  the  jury  some  evidence  concerning  the 
third  point,  namely,  whether  defendant  intended  the  alleged 
assault  to  influence  or  prevent  further  witnessing  by  Chise  or 
whether  he  intended  it  merely  as  revenge  or  punishment  for 
what  she  had  already  done.  With  proper  instructions  from 
the  court  concerning  the  law  in  the  case  and  the  necessity  that 
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the  jury  should  return  a  verdict  of  not  guilty,  if  under  the  evi- 
dence it  has  any  reasonable  doubt  concerning  any  one  of  the 
three  essential  points  mentioned  above,  the  court  must  presume 
that  the  jury  is  capable  of  reaching  a  just  verdict. 

For  the  above  reasons,  the  motion  to  direct  a  verdict  of  ac- 
quittal is  overruled. 


IN  THE  MATTER  OF  THE  APRIL,  A.  D.  1909,  TERM 

OF  COURT. 

August  23,  1909. 

Court — Adjournment,  effect  of — Power  to  convene  before  adjourned 
day:  The  court,  having  adjourned  to  a  day  certain,  may  convene  before 
that  day  for  the  transaction  of  business  in  open  court,  provided  such 
action  does  not  operate  to  the  prejudice  of  any  party. 

AVooDRUFF^  «T.     (Memorandum  opinion.) 

On  August  21st  court  was  formally  adjourned  until  10 
o'clock  August  24th.  One  of  the  purposes  for  providing  that 
court  would  be  opened  August  24th  at  10  o'clock  was  in  order 
that  a  suspended  sentence  against  one  Sato  might  be  pro- 
noimced  against  her,  provided  that  an  expected  order  of  de- 
portation was  received  at  the  immigration  station  from  Wash- 
ington on  or  before  August  24th.  The  order  of  deportation 
was  received  August  21st  and  a  steamer,  on  its  way  from  San 
Francisco  to  Japan,  arrived  at  Honolulu  August  23rd  instead 
of  August  24th  as  per  schedule.  This  steamer  was  to  leave 
Honolulu  on  the  evening  of  August  23rd. 

It  therefore  became  advisable  to  convene  court  on  August 
23rd  and  pronounce  judgment  against  Sato  Ono  in  order  that, 
pursuant  to  the  reasons  for  suspending  judgment  against  her 
from  time  to  time,  she  might  receive  the  nominal  sentence  con- 
templated if  an  order  of  deportation  should  be  made  against  her. 

Qudere :  Is  it  a  legal  and  valid  exercise  of  the  power  of  the 
court  when  it  has  adjourned  to  a  day  certain,  to  convene  before 
that  day  for  the  transaction  of  business  in  open  court? 
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If  the  court  should  not  meet  on  the  day  to  which  adjourn- 
ment had  been  taken,  "it  may  meet  at  any  time  thereafter,  but 
fair  notice  must  be  given  to  all  concerned."  1  EncL  PL  &  Pr. 
245. 

**And,  conversely,  it  may  meet  before  the  day  of  adjourn- 
ment has  arrived."  Id.  Note  4;  People  v,  Sullivan,  115  N.  Y. 
185  ;Co/6  County  v.  Dallmeyer,  101  Mo.  57;  Wartena  v.  The 
Stale,  105  Ind.  445 ;  Stefani  v.  The  State,  124  Ind.  3 ;  Bowen 
V.  Stewart,  128  Ind.  508 ;  Wharton  v.  Sims,  88  Ga.  617,  15 
S.  E.  771. 

It  would  seem  from  the  above  that  the  necessary  consideration 
and  precaution  of  the  court  must  be  that  no  unfairness  or  egreg- 
ious hardship  may  be  worked  against  any  party  to  an  action, 
civil  or  criminal,  by  the  convening  of  the  court  earlier  than  the 
day  set  in  the  order  of  adjournment  and  that  therefore  such 
convening  of  court,  before  the  day  to  which  adjournment  is 
taken,  should  be  done  only  for  strong  reason  and  with  due  care 
that  no  unfairness  is  worked  against  any  party  before  the  court 
through  the  action  taken  in  such  session  held  earlier  than  the 
day  to  which  adjournment  was  taken. 

It  would  seem  that  in  civil  matters,  parties  may,  either  ex- 
pressly or  impliedly,  waive  the  right  to  complain  about  any 
unfairness  resulting  from  the  action  in  such  earlier  session  of 
the  court.  As  to  criminal  cases,  it  would  seem  that  if  any  pos- 
sibility of  hardship  or  unfairness  should  appear,  the  right  to 
complain  of  action  taken  in  the  earlier  session  must  be  ex- 
pressly waived  in  order  to  bar  the  party  from  a  right  to  com- 
plain later. 

In  the  case  of  Sato  Ono  mentioned  above,  since  she  has  en- 
tered a  plea  of  guilty  and  since  the  suspension  of  sentence 
against  her  was  in  order  that  the  sentence  might  be  nominal  if 
the  order  for  her  deportation  should  be  received,  it  cannot  be 
conceived  how  any  unfairness  or  hardship  could  be  worked  by 
convening  court  and  pronouncing  judgment  against  her  on  her 
plea  of  guilty;  provided,  of  course,  both  the  defendant,  Sato 
Ono,  and  her  counsel  were  in  open  court  at  the  time  sentence 
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was  pronounced,  or,  in  the  case  of  the  counsel,  had  been  given 
fair  notice  and  an  opportunity  to  be  present  With  regard  to 
counsel,  the  question  might  further  arise  whether  any  other 
engagement  or  circumstance  after  fair  notice  would  be  a  hard- 
ship and  unfairness  sufficient  to  vitiate  to  that  extent  the  action 
of  the  court  in  arbitrarily  convening.  It  would  seem  that  under 
the  circumstances  there  could  be  no  possible  element  of  unfair- 
ness to  the  defendant,  even  though  her  counsel  could  not  be 
present.  She  has  entered  a  plea  of  guilty  and  the  best  she  could 
obtain  from  the  government  would  be  a  nominal  sentence.  If 
she  receives  this,  all  question  of  unfairness  or  hardship,  as  far 
as  the  action  of  the  court  outlined  above,  would  seem  to  be 
resolved. 

[Pursuant  to  this  decision,  the  court  convened  on  Monday, 
August  28,  1909,  at  3  :35  p.  m., — the  clerk's  minutes,  vol.  6, 
page  481,  having  the  following  entry:  ''Good  cause  appearing 
therefor  *  *  *  it  was  by  the  court  ordered  that  the  order 
adjourning  this  court,  made  on  the  2l8t  day  of  August,  1909, 
whereby  an  adjournment  was  taken  until  Tuesday,  August  24, 
1909,  at  10  o'clock  a.  m.,  be  amended  so  that  said  adjournment 
should  be  to  Monday,  August  23,  1909,  at  3  :35  o'clock  p.  m." 
Thereupon  in  the  case  of  The  United  States  of  America  r.  Saio 
Ono,  referred  to  in  the  foregoing  opinion,  sentence  w^as  j)ro- 
nounced  against  the  defendant.     Clerk's  Minutes,  as  above.] 


In  the  Matter  of  the  Application  of  MARY  II.  ATCnERLEY 
for  a  Writ  of  Habeas  Corpus  on  behalf  of  JOHX 
ATCIIERLEY. 

September  4,  1909. 

Territorial  courts  of  Hawaii — Belation  of  Hawaiian  Federal  court  toz 
The  status  of  the  Hawaiian  territorial  courts  and  the  relation  between 
them  and  the  Federal  court  in  Hawaii  is  analogous  to  the  status  and  rela- 
tion of  state  courts  to  Federal  district  and  circuit  courts  within  the  same 
territorial  limits. 
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Habeas  corpus — Jurisdiction  of  Federal  court:  The  Federal  district 
and  circuit  courts  have  undoubted  jurisdiction  to  summarily  entertain 
petitions  for  the  writ  of  habeas  corpus  in  connection  with  persons  alleged 
to  be  restrained  of  their  liberty  by  the  judgment  of  state  or  territorial 
courts  or  the  action  of  state  or  territorial  officials  contrary  to  the  rights 
of  such  persons  under  the  Constitution  and  laws  of  tbe  United  States. 

Habeas  corpus — Limitation  of  jurisdiction  under  established  Supreme 
Court  decisions:  While  such  jurisdiction  undoubtedly  exists,  the  Supreme 
Court  has  strongly  admonished  inferior  Federal  courts  that  they  must  not 
interfere  with  the  administration  of  justice  in  the  state  courts  except  in 
cases  of  "peculiar  urgency." 

Habeas  corpus — ** Peculiar  urgency*':  Cases  of  ** peculiar  urgency" 
justifyinl^  the  interference  of  Federal  courts  by  writs  of  hah(as  corpus 
with  the  administration  of  justice  in  the  state  courts  (including  territorial 
courts  when  the  latter  are,  as  in  Hawaii,  in  the  same  position  as  state 
courts)  are  probably  those  cases,  and  only  those  cases,  which  involve,  to  the 
extent  of  prevention,  embarrassment  or  retardation,  the  authority  and 
operations  of  the  general  government,  or  its  obligations  and  relations  to 
foreign  nations. 

Habeas  corpus — Non-interference  with  administration  of  justice  in 
state  courts:  By  granting  to  the  Federal  courts  power  to  act  summarily 
upon  the  petitions  for  writs  of  habeas  corpus.  Congress  did  not  intend 
that  the  Federal  courts  should  by  such  action  draw  to  themselves  in  the 
first  instance  the  control  of  all  criminal  actions  commenced  in  state  courts 
where  the  accused  claims  that  he  is  held  in  custody  in  violation  of  the  Con- 
stitution of  the  United  States,  thus  clogging  the  calendars  of  the  Federal 
courts  to  an  intolerable  extent  in  an  attempt  to  do  work  which  can  be  done 
better  by  the  state  courts. 

Same:  State  courts  are  in  duty  bound,  equally  with  the  courts  of  the 
Union,  to  maintain  the  Constituticyi  of  the  United  Stiites  and  it  must  be 
presumed  that  they  are  equally  able  and  willing  to  support  the  Constitution. 

Same:  The  forbearance  which  courts  of  co-ordinate  jurisdiction  ad- 
ministered under  a  single  system  exercise  towards  each  other,  whereby  con- 
flicts are  avoided  by  non-interference  with  the  process  of  each  other,  is 
always  a  principle  of  comity,  but  between  state  courts  and  those  of  the 
United  States  it  is  something  more.  It  is  a  principle  of  right  and  of 
law,  and  therefore  of  necessity. 

Same:  The  correction  of  mistakes,  if  any,  made  by  the  state  courts 
should  be  through  writ  of  error  and  not  by  writ  of  habeas  corpus,  because 
otherwise  one  Federal  judge  might  presume  or  feel  in  duty  bound  to  re- 
verse the  decision  of  the  highest  court  of  a  State;  and  thus,  because  the 
discharge  of  a  prisoner  in  habeas  corpus  proceedings  must  be  peremptory, 
would  leave  theoretically  no  method  for  the  State  to  enforce  its  furthor  or 
other  legal  remedy  against  the  alleged  wrongdoer,  whereas  the  judgment 
upon  a  writ  of  error  may,  and  should  always,  look  toward  such  further 
proceedings  in  the  lower  courts  as  may  be  legally  proper. 

Habeas  corpus — Insane  persons:      A  person   adjudged  insane  is  not 
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confined  in  an  ayslum  as  a  matter  of  punishment^  but  for  his  own  good 
and  protection  as  much  as  for  that  of  the  State.  Wherefore,  in  such 
eases,  a  Federal  court  should  have  still  more  hesitation  about  interfering 
with  state  officials  than  in  case  of  persons  charged  with  crime. 

Habeas  corpus — State  civil  offlcers:  Comity  between  state  and  Federal 
courts  most  strongly  demands  that  the  latter  shall  under  no  circumstances 
look  into  the  conduct  of  state  civil  officials  either  as  to  their  motives  or 
their  official  actions. 

T.  M.  Harrison,  Attorney  for  Petitioner. 

Lorrin  Andrews,  Deputy  Attorney  Greneral  of  the  Territory, 
and  F.  W.  Milverton,  Assistant  County  Attorney,  for  Respond- 
ent, Dr.  C.  A.  Peterson,  Superintendent  of  the  Insane  Asylum. 

• 

Woodruff^  J.  Dr.  John  Atcherley  was  examined,  pro- 
nounced insane,  and  committed  to  the  insane  asylum  under  act 
149,  S.  L.  1909,  of  the  Territory  of  Hawaii.  A  petition  for 
a  writ  of  Iwheds  corptis  on  his  behalf  was  filed  in  this  court  by 
Mary  H.  Atcherley.  For  convenience,  however.  Dr.  Atcherley 
will  hereafter  be  mentioned  as  the  petitioner.  The  petition  is 
based  upon  the  claim  that  act  149  is  unconstitutional.  Pur- 
suant to  the  petition  a  writ  of  habeas  corpus  issued  from  this 
court,  directed  to  Dr.  C.  A.  Peterson,  superintendent  of  the 
insane  asvlum  of  the  Territorv  of  Hawaii.  His  return  thereto 
denied  that  act  149  is  unconstitutional  and  set  forth  in  detail 
the  proceedings  which  caused  Dr.  Atcherley's  commitment  to 
the  asylum,  in  order  to  show  that,  as  a  matter  of  fact,  due  pro- 
cess of  law  was  had  under  the  act.  The  petitioner  filed  no  re- 
sponse to  this  return.  Therefore  the  court  must  take  it  for 
granted  that  the  facts  set  forth  therein  are  substantially  true. 

At  the  beginning  of  the  argument,  counsel  for  the  Territory 
moved  to  quash  the  writ  of  habeas  corpus  on  the  ground  that 
the  petitioner  should  pursue,  in  the  territorial  courts  and  by 
writ  of  error  from  the  Supreme  Court  of  the  United  States,  the 
remedy  sought  in  this  court,  and  that  this  court  has  no  juris- 
diction to  entertain  the  writ  of  habeas  corpus.  This  motion  to 
quash  was  overruled  for  the  reason  that  the  petition  on  its  face 
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claims  that  Dr.  Atcherley  is  restrained  of  his  liberty  contrary 
to  his  rights  under  the  Constitution  of  the  United  States ;  and 
upon  such  a  prima  facie  showing  the  Federal  court  has  undoubt- 
ed jurisdiction  as  shown  by  the  many  Supreme  Court  decisions 
cited  below.  It  is  true  that  the  petition  could  have  been  con- 
sidered without  the  issuance  of  the  writ  (Ex  parte  Milligan,  4 
Wall.  2,  syllabus,  par.  4),  under  an  order  to  show  cause,  but, 
since  the  writ  of  habeas  corpus,  when  once  issued,  can  be  dis- 
missed after  due  hearing,  it  is  within  the  discretion  of  the  court 
whether  the  hearing  shall  be  upon  an  order  to  show  cause  or 
upon  the  writ  itself. 

After  dismissing  the  motion  to  quash,  the  court  ruled  that 
the  case  involved  three  questions : 

1.  Is  the  territorial  act  under  which  petitioner  was  com- 
mitted, constitutional? 

2.  If  constitutional,  was  he  as  a  matter  of  fact  accorded 
due  process  of  law  ? 

3.  Is  this  case  of  such  "peculiar  urgency^'  that  this  court 
should  interpose  at  this  time,  instead  of  leaving  the  petitioner 
to  his  usual  and  final  remedy  in  the  territorial  courts  and, 
through  them,  in  the  Supreme  Court  of  the  United  States  ? 

Counsel  was  informed  that  the  third  question  would  be  taken 
up  first,  and  if  it  were  decided  in  the  negative  the  first  and 
second  questions  would  not  be  considered.  This  ruling  is,  I 
believe,  in  direct  compliance  with  frequently  repeated  decisions 
of  the  Supreme  Court  of  the  United  States. 

Counsel  for  petitioner  cited  several  cases  in  which  Federal 
courts  did  not  compel  petitioners  to  pursue  their  remedy  through 
the  state  courts,  but  released  them  summarily  on  the  ground 
that  the  laws  under  which  they  were  restrained  of  their  liberty 
were  unconstitutional  or  because  they  had  not  been  accorded 
due  process  of  law.  Many  of  these  cases,  however,  were  not  ap- 
pealed from,  and  the  Supreme  Court  has  taken  occasion  to  re- 
verse lower  Federal  courts  (New  YorJc  v.  Eno,  155  U.  S.  89; 
Baker  v.  Grice,  1G9  U.  S.  284;  Minriesota  v,  Brnindage,  180 
r.  S.  179;  Urquhart  v.  Brmvn,  205  U.  S.  179)   on  the  sole 


408  DISTRICT  OF  HAWAII.  [Vol.  3] 

ground  that,  instead  of  releasing  under  writs  of  habeas  corpus, 
their  duty  was  to  leave  the  petitioners  to  their  remedy  in  the 
state  courts. 

Counsel  for  petitioner  then  claimed  that  this  is  a  case  of 
"peculiar  urgency"  in,  the  meaning  of  that  expression  as  used 
in  Ex  parte  Royall  (117  U.  S.  241,  251),  in  that  it  is  a  '^such 
and  like  case  of  urgency,"  for  the  following  reasons : 

1.  There  is  no  way  for  petitioner  to  be  admitted  to  bail 
pending  further  action  in  the  territorial  courts  and  final  de- 
cision in  this  matter. 

2.  Petitioner  has  patients  who  es})ecially  desire  and  need 
his  particular  or  peculiar  treatment  for  leprosy. 

3.  Petitioner  has  a  contract  for  a  vear  to  treat  certain 
lepers  with  a  treatment  at  present  known  only  to  himself  and 
not  yet  ready  to  be  given  to  the  medical  profession. 

4.  By  his  detention  in  the  asylum,  petitioner  is  prevented 
from  practicing  his  profession  and  supporting  his  family. 

5.  Petitioner  is  not  receiving  proper  treatment  in  the  in- 
sane asvlum  either  as  an  inmate  or  as  an  invalid. 

a/ 

It  seems  clear  that  the  Supreme  Court  has  never  wavered  in 
its  exposition  of  the  fundamental  principles  governing  the  use 
of  the  writ  of  habeas  corpus  by  Federal  courts  when  the  peti- 
tioners are  restrained  through  operation  of  state  laws.  In  the 
earlier  cases,  typified  by  Ex  parte  Parks  (93  U.  S.  18),  and 
In  re  Frederich  (149  U.  S.  70,  76),  and  the  cases  therein  cited, 
the  Supreme  Court  lays  special  stress  upon  the  fact  that : 

*'  It  is  only  where  the  proceedings  below  are  entirely  void, 
either  for  want  of  jurisdiction  or  other  cause,  that  such  relief 
(by  habeas  corpus)  will  be  given." 

The  Supreme  Court  has  never  receded  from  that  view,  as  is 
clearly  brought  out  in  the  recent  case  of  Kaizo  v.  Henry 
(211  U.  S.  146),  where  it  is  said  (syllabus)  : 

"  Xo  court  may  properly  release  a  prisoner  under  conviction 
and  sentence  of  another  court  unle^ss  for  want  of  jurisdiction 
of  cause  or  person,  or  some  matter  rendering  the  proceeding 
void." 
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Without  losing  sight  of  the  fact  that  "want  of  jurisdiction 
of  cause  or  person"  is  a  fundamental  principle,  the  Supreme 
Court  in  cases  from  Ex  parte  Royall  (117  U.  S.  241)  to  Vr- 
quhart  t\  Brown  (205  IT.  S.  179),  has  put  forward  with  insist- 
ence a  principle  somewhat  more  easily  applied,  namely,  that 
even  when  it  is  claimed  that  there  was  such  want  of  jurisdic- 
tion, the  correction  of  the  mistake  must  be  left  to  the  state 
courts  and  finally  through  them  to  the  Supreme  Court  of  the 
United  States  *^unless  in  cases  of  peculiar  urgency." 

My  duty  then,  under  orders  from  the  Supreme  Court,  is  to 
find  from  its  decisions  what  exactly  it  means  by  "cases  of  pecu- 
liar urgency."  In  Ex  parte  Royall,  supra,  as  repeated  in  Whit- 
ten  V.  Tondinson  (160  U.  S.  231),  Tinsley  v.  Anderson  (171 
U.  S.  101,  105),  and  Minnesota  v.  Brundage  (180  U.  S.  499, 
501),  the  following  cases  are  specifically  set  forth  as  containing 
some  if  not  all  of  the  principles  intended  by  the  Supreme  Court 
to  furnish  the  authoritative  test  of  '^peculiar  urgency" : 

A.  "  When  the  petitioner  is  in  custody  by  stat^  authority 
for  an  act  done  or  omitted  to  be  done  in  pursuance  of  a  law  of 
the  United  States,  or  of  an  order,  process  or  decree  of  a  court 
or  judge  thereof."     {Ex  paiie  Royall,  251.) 

B.  "  Where,  being  a  subject  or  citizen  of  a  foreign  State, 
and  domiciled  therein,  he  is  in  custody,  under  like  authority, 
for  an  act  done  or  omitted  under  an  alleged  right,  title,  au- 
thority, privilege,  protection  or  exemption  claimed  under  the 
commission,  or  order  or  sanction  of  any  foreign  State,  or  under 
oolor  thereof,  the  validity  and  effect  whereof  depend  upon  the 
law  of  nations."     (Tbid.  251.) 

C.  "  So,  also,  when  they  are  in  the  custody  of  a  state  officer 
it  may  be  necessary  by  use  of  the  writ  to  bring  them  into  a 
court  of  the  United  States  to  testifv  as  witnesses."  (Ibid. 
252.) 

The  third  principle  (C)  is  certainly  closely  allied  to  the  first 
(A),  since  both  involve  the  authority  and  operations  of  the 
general  government,  while  the  second  (B)  involves  the  obliga* 
tions  of  the  general  government  to  foreign  nations. 

Before  touching  briefly  on  my  reasons  for  believing  that  the 
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principles  of  urgency  indicated  by  the  above  examples  ('*A, 
"B"  and  *^C")  exhaust  the  possibilities  of  legal  ^'peculiar 
urgency,"  I  feel  constrained  to  examine  certain  additional 
items  of  urgency  claimed  by  counsel  for  the  petitioner.  These 
items  are  enumerated  in  Rose's  Code  of  Federal  Procedure, 
Vol.  1,  page  158,  and  the  space  occupied  by  their  consideration 
seriatim  must  be  excused,  if  excuse  is  necessary,  by  the  fact 
that  I  find  no  full  discussion  of  this  phase  of  the  habeas  corpus 
question  in  any  of  the  cases  reported,  and  that  petitioner  bases 
his  plea  that  this  is  a  case  of  "peculiar  urgency"  on  grounds 
analogous  to  those  treated  by  Hose. 

Rose  declares  that  Federal  courts  will  take  into  consideration 
and  their  decisions  will  be  influenced  by  the  following  items 
of  "  peculiar  urgency  " : 

1.  "  By  the  ability  of  the  accused  to  give  bail  and  the  rea- 
sonableness of  the  bail  exacted.  (Ex  parte  Royall,  -117  TI.  S. 
241;    Baker  v.  Grice,  169  U.  S.  284;    In  re  Flinn,  57    Fed. 

496)." 

The  Supreme  Court  in  the  cases  cited  by  Rose  certainly  re- 
fers in  a  negative  way  to  the  question  of  bail  and  petitioner's 
ability  to  pay  it,  but  what  is  said  is  scarcely  dictum,  and  gives 
no  intimation  that  any  amount  of  bail  demanded,  or  absolute 
refusal  to  allow  bail,  or  actual  inability  on  the  part  of  the  peti- 
tioner to  obtain  security  for  bail,  would  be  considered  matter 
of  "  peculiar  urgency,"  warranting  interference  with  the  course 
of  justice  in  the  state  courts.  Why  should  not  the  Federal 
judge  take  it  for  granted  that  the  state  courts  wall  deal  law- 
fully and  justly  with  defendants  ?  The  United  States  Supreme 
Court  peremptorily  (Urquhart  v.  Brown-,  205  U.  S.  179)  indi- 
cates that  judgment  of  release  by  a  lower  Federal  court  through 
a  writ  of  habeas  corpus,  even  when  based  on  a  finding  that  the 
state  court  did  not  accord  due  process  of  law  to  the  defendant, 
will  be  reversed  without  consideration  by  the  Supreme  Court 
of  whether  the  lower  court  did  or  did  not  reach  a  right  con- 
clusion on  the  law  and  facts.     The  petitioner  (Brown),  being 
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restrained  as  insane  like  Dr.  Atcherley,  had  no  possibility  of 
bail.     The  Supreme  Court  must  have  known  that  fact,  and 
must  be  presumed  to  have  considered  it.     The  case  was  before 
the  court,  with  the  questions  of  the  constitutionality  of  the  law 
and  whether  or  not  due  process  of  law  had  been  accorded  the 
petitioner  definitely  raised  and  ready  for  determination.     Yet 
the  Supreme  Court  returned  the  petitioner  to  the  custody  of 
the  state  officers,  there  to  remain  without  bail  in  all  human 
probability  until  a  writ  of  error  to  the  state  court  could  be 
sued  out,  reached  on  the  congested  calendar  of  the  Supreme 
Court,  argued,  and  decided.     Surely  the  unauthoritative  and 
indefinite  words  cited  from  Ex  parte  Royall  and  Baker  v.  Grice, 
cannot  be  taken  as  so  nearly  expressing  the  views  of  the  court 
as  the  irresistible  implication  of  the  peremptory  order  issued  in 
I'rquhari  v.  Brown.     As  for  In  re  Flinn  (57  Fed.  496),  that 
case  was  not  carried  to  the  Supreme  Court,  and,  moreover,  has 
all  the  earmarks  of  being  a  mere  suggestion  to  the  state  au- 
thorities that  the  law  in  question  was  unconstitutional,   and 
that  the  Federal  judge  had  every  confidence    that    the    state 
court  would  so  hold  at  an  early  date,  thus  taking  away  any  temp- 
tation for  the  Federal  court  to  interfere.     In  other  words,  it 
was  no  decision  of  any  kind  and  no  later  decision  became  neces- 
sary because  the  hint  was  taken  and  the  petitioner  released  by 
the  state  authorities.     Moreover,  it  is  worthy  of  thought  that 
the  Supreme  Court  held  that  the  Eighth  Amendment,  together 
with  all  other  provisions  of  the  Federal  Constitution,  which  are 
not  made  expressly  applicable  to  the  States,  applies  to  Federal 
and  not  to  state  legislation  and  procedure  (Pervear  v.  Com- 
Tnmwealth,  5  Wall.  475),  and  for  that  reason  any  question  con- 
cerning excessive  bail  demanded  under  state  authority,  is  not 
within  the  jurisdiction  of  a  Federal  court;  and,  although  the 
fact  that  Hawaii  is  a  Territory  and  required  by  its  organic  act 
to  conform  its  laws  to  the  Ifational  Constitution,  may  bring  the 
question  of  bail  within  the  jurisdiction  of  this  court  in  Dr. 
Atcherley's  case,  nevertheless  there  is  no  reason,  and  it  would 
he  improper,  for  this  court  to  assume  that  the  territorial  judges 
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will  not  do  promptly  and  fully  their  duty  in  regard  to  this  and 
all  matters. 

2.  "  Failure  to  raise  the  constitutional  question  in  the 
State  court.  (Davis  v.  Burke,  179  U.  S.  399 ;  Gusman  v.  Mar- 
rero,  180  U.  S.  81)." 

Neither  of  the  cases  cited  supports  the  contention  that  action 
by  habeas  corpus  would  be  proper  simply  because  the  decision 
of  the  state  court  or  inferior  Federal  court  failed  to  pass  on 
a  Federal  question  which  had  not  been  raised,  or  which  was  not 
necessary  to  the  decision  reached.  The  implication  is  strongly 
to  the  contrary,  and  turning  to  page  292  oi  Baker  i\  Gri<:e  (1C9 
U.  S.  284),  a  case  much  in  point  overlooked  by  Rose,  we  find 
this  question  squarely  raised  and  disposed  of  to  the  opposite 
effect  from  that  suggested  by  Rose. 

3.  "  The  prospect  of  a  speedy  trial  in  the  State  court.  (Ex 
parte  Boyall,  117  U.  S.  241,  252)." 

AVhen  it  is  said  {Ex  parte  BoyalL  page  250)  that  "it  is  not 
alleged  and  it  does  not  appear  *  *  *  that  his  trial  will  be 
unnecessarily  delayed,"  the  Supreme  Court  does  not  assert  that 
Federal  courts  should  ever  look  into  promptitude  or  delay  in 
cases  pending  before  state  courts.  The  allusion  to  delay  seems 
to  be  an  answer  to  verbal  argument  by  counsel.  It  furnishes 
no  more  ground  for  than  against  Rose's  contention.  The 
whole  trend  of  the  many  Supreme  Court  cases,  especially  Ex 
parte  Boyall,  is  that  the  lower  Federal  judges  must  (in  common 
sense, — for  the  sake  of  comity, — and  to  avoid  drawing  to  them- 
selves an  ovcnvhelming  mass  of  work  more  properly  belong- 
ing to  state  courts)  take  it  for  granted  that  the  state  courts 
know  what  their  duty  is  and  will  do  it.  Xo  duty  is  more  im- 
perative than  reasonably  speedy  trial,  whether  the  Constitution 
specifically  requires  it  or  not.  ]\Ioreover,  Rose's  contention 
must  fall  as  far  as  the  relation  of  Federal  courts  to  state  courts 
is  concerned,  because  the  Federal  Constitution  does  not  give 
accused  persons  the  right  of  a  speedy  trial  in  a  state  court 
(^Baron  v,  Baltimore,  7  Pet.  243).     AVhether  or  not  the  terri- 


IX  THE  MATTER  OF  ATCHERLEY.  413 

torial  courts  of  Hawaii  have  given  or  will  give  a  speedy  trial  to 
Dr.  Atehcrley  must  be  left  to  their  own  conscience  and  judg- 
ment, and  if  they  fail  in  that  duty  their  correction  must 
properly  come  in  the  first  instance  from  higher  territorial  courts 
and  finally  from  the  Supreme  Court  of  the  United  States. 

4.  "  The  absence  of  remedy  by  appeal  of  one  convicted  of 
contempt.     {Ex  parte  Strieker,  109  U.  S.  145)." 

In  the  one  case  cited  as  supporting  this  item,  the  judge  failed, 
as  Rose  did  in  his  text-book,  to  note  the  earlier  and  unhesitat- 
ing judgment  on  this  point  by  the  Chief  Justice  in  Pephe  v. 
Cronan  (155  U.  S.  100,  101): 

"  It  was  insisted  upon  the  argument  that  the  judgment  in 
contempt  was  not  appealable;  State  i\  Davis,  2  Xorth  Dakota 
461 ;  but  it  was  conceded  that  the  validity  of  the  law  and  of  the 
sentence  could  be  tested  by  the  Supreme  Court  of  the  State  on 
certiorari  or  habeas  corpus,  and  no  reason^  was  suggested  why, 
if  (he  judgment  of  the  district  court  was  the  final  judgment  of 
ihe  highest  court  of  the  State  in-  which  a  decision  in  the  matter 
could  he  hud,  a  writ  of  error  from  this  court  might  not  be  (ap- 
plied for." 

The  restriction  of  this  item  by  Rose  to  those  convicted  of  con- 
tempt is  unnecessary  and  misleading.  If  it  were  possible,  as 
seems  not,  that,  in  any  case  for  contempt  or  otherAvise  involving 
a  right  under  the  Federal  Constitution,  proceedings  in  the  state 
courts  had  reached  a  "final  judgment  of  the  highest  court  of 
the  State  in  which  a  decision  in  the  matter  could  be  had,"  and 
there  were  no  way  of  obtaining  a  review  by  the  Supreme  Court 
of  the  United  States,  then  this  item  would,  and  must,  be  added 
to  the  list  of  cases  of  "  peculiar  urgency." 

5.  "  The  fact  that  no  Federal  indictment  has  been  made  in 
cases  where  release  is  sought  because  the  act  is  only  an  offense 
against  the  Federal  government.  (New  York  v.  Eno,  155  U. 
S.'  89,  98;  In  re  Fox,  51  Fed.  427)." 

•A  careful  examination  of  the  cases  cited  shows  that  their 
holding  is  by  strong  implication  to  the  contrary,  and  that  it  is 
not  enough  (see  Ex  parte  Fonda,  117  U.  S.  516,  and  People  v. 
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Fonda,  62  Mich.  401)  that  the  jurisdiction  of  the  offense 
charged  is  exclusive  in  the  Federal  courts.  State  action  must 
also  affect,  in  the  way  of  embarrassment,  retardation  or  pre- 
vention, "the  authority  and  operations  of  the  general  govern- 
ment" (New  York  v.  Eno,  155  U.  S.  96;  In  re  Loney,  134  U. 
S.  372 ;  Wildenhuses  Case,  120  U.  S.  1 ;  In  re  Neagle,  135 
U.  S.  1;  Ohio  V.  Thomas,  173  U.  S.  276;  Boske  v.  Comingore, 
177  U.  S.  459;  In  re  Fox,  51  Fed.  427).  In  other  words,  the 
case  must  come  under  the  rules  of  "peculiar  urgency''  laid  down 
in  Ex  parte  Royall  and  quoted  with  approval  in  so  many  later 
decisions. 

6.  "  Fact  of  want  of  diligence  in  the  State  courts.  (Min- 
nesota V.  Brundage,  180  U.  S.  499,  501)." 

This  item  is  so  analogous  to  the  one  concerning  speedy  trial 
that  we  are  not  surprised,  on  turning  to  the  specific  case  (Min- 
nesota V.  Brundage)  relied  on  by  Rose,  to  find  its  implication 
strongly  against  the  item.     The  court  there  says  (p.  503)  : 

"  It  cannot  be  assumed  that  the  state  court  will  hesitate  to 
enforce  any  rights  secured  to  him  [petitioner]  by  that  instru- 
ment [the  Constitution  of  the  United  States]  ;  for  upon  them 
equally  with  the  courts  of  the  Union  rests  the  duty  to  maintain 
the  supreme  law  of  the  land.  Rohh  v,  Cownolly,  111  U.  S. 
624,  637.  If  the  state  court  declined  to  recognize  the  Federal 
right  specially  claimed  by  the  accused,  the  case  could  be  brought 
here  for  review." 

What  stronger  implication  that  it  would  be  improper  for  in- 
ferior Federal  courts  to  look  into  motives,  diligence,  willing- 
ness, or  ability  of  state  courts  to  decide  questions  which  are 
within  their  jurisdiction,  and  sought  to  be  removed  by  habeas 
corpus  to  Federal  courts? 

7.  "  The  fact  that  the  statute  under  which  the  prosecution 
is  founded,  is  admittedly  valid.  (In  re  Wood,  140  U.  S.  278, 
290)." 

If  Eose  means  by  this  item,  as  was  decided  in  the  case  lie 
cites,  that  the  writ  of  habeas  corpus  will  be  dismissed  for  lack 
of  "  peculiar  urgency,"  if  the  only  claim  set  up  is  mal-admin- 
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istration  of  an  admittedly  constitutional  law,  he  is  right.  But 
the  converse  is  not  hinted  at  in  the  case  cited.  In  other  words 
this  item  has  little  to  do  with  the  great  question  of  what  con- 
stitutes '^  peculiar  urgency "  except  to  narrow  us  more  and 
more  to  the  items  "A,"  "B"  and  "C"  quoted  above  from  Ex 
parte  Royall. 

8.  "  The  fact  that  an  ordinance  is  plainly  invalid.  (In  re 
Ah  Jow,  29  Fed.  181 ;  In  re  Christensen,  43  Fed.  243 ;  Ex 
parte  Green,  114  Fed.  959)." 

The  three  cases  cited  by  Rose  in  support  of  this  item  are  not 
Supreme  Court  decisions,  and  he  entirely  overlooks  the  fact 
that  In  re  Christensen  was  reversed  by  the  Supreme  Court 
[Crowley  v.  Christensen,  137  U.  S.  88).  This  reversal,  to  be 
sure,  was  based  upon  the  merits  of  the  case,  not  on  lack  of 
"  peculiar  urgency,"  and  may  be  properly  classed  with  Medley, 
Peiitianer  (134  U.  S.  160),  Minnesota  v.  Barber  (136  U.  S. 
313),  etc.,  concerning  which  the  Supreme  Court  has  specifically 
said  that  probably  its  attention  was  not  called  to  that  point 
{In  re  Frederick,  149  IT.  S.  70,  78,  and  Minnesota  v.  Brund- 
age,  180  U.  S.  499,  504).  In  other  words,  there  is  no  reason 
to  believe  that  if  its  attention  had  been  aroused,  the  Supreme 
Court  would  have  specifically  approved  the  addition  of  this 
item  to  those  admitted  to  be  of  "  peculiar  urgency."  That  the 
circuit  judge  did  not  base  his  action  on  that  ground  is  evidenced 
by  the  fact  that  he  refused  to  issue  the  writ  on  an  earlier  peti- 
tion, and  that  he  finally  acted  on  the  petition  solely  on  the 
ground  that  the  California  chief  justice  would  not  allow  a  writ 
of  error  and  the  Supreme  Court  justice  presiding  over  the  ninth 
circuit  was  in  Europe.  As  for  In  re  Ah  Jow,  and  Ex  parte 
Green,  cited  by  Kose,  th^y  are  not  only  decisions  by  inferior 
courts,  but  directly  against  and  nullified  by  Ex  parte  Royall 
and  subsequent  Supreme  Court  cases.  It  is  evident  that  the 
want  of  jurisdiction  laid  down  as  a  reason  for  discharge  of  a 
petitioner  cannot  be  based  on  the  mere  unconstitutionality  of  a 
state  law.    Otherwise  such  invalidity  would  become  one  of  the 
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items  of  "  peculiar  urgency,"  and  Federal  courts  would  be  com- 
pelleil  to  consider  on  their  merits  each  petition  alleging  uncon- 
stitutionality. This  would  subvert  the  rule.  Indeed  the  Su- 
preme  Court  has  put  this  question  at  rest  specifically  in  Baker 
V,  Grice  (169  U.  S.  284).  In  that  case,  as  in  the  cases  cited 
by  Rose,  the  lower  court  had  discharged  the  petitioner  on  the 
ground  that  the  state  law  was  unconstitutional,  but  the  Supreme 
Court,  referring  to  the  ^'peculiar  urgency"  principles  of  Ex 
parte  Royall,  reversed  the  lower  court,  saying  (p.  294)  : 

"  Upon  the  facts  appearing  herein,  we  think  no  sufiicient 
case  was  made  out  for  the  exercise  of  the  jurisdiction  of  the 
circuit  court.  We  come  to  this  decision  irrespective  of  the 
question  of  the  tmlidity  of  the  state  statute  and  wfithout  pass- 
ing upon  the  same  or  expressing  any  opinion  in  regard  thereto." 

9.  "  The  fact  that  the  offense  is  plainly  beyond  the  juris- 
diction of  the  State.  {In  re  Loney,  134  U.  S.  372 ;  In  re  Ladd, 
74  Fed.  31;  see  In  re  Bradley,  96  Fed.  969,  970)." 

This  item  would  be  one  of  ^^  peculiar  urgency  "  when,  and 
only  when,  the  alleged  offense  is  not  only  beyond  the  jurisdic- 
tion of  the  State,  but  also  affects  the  authority,  operations,  or 
obligations  of  the  general  government.  Even  then  it  need  not 
be  treated  as  a  separate  item,  since  it  falls  under  *'A"  or  ^'B" 
of  the  principles  quoted  above  as  laid  down  in  Ex  parte  BoyalL 
This  is  clearly  brought  out  by  the  Supreme  Court  in  the  case 
of  In  re  Loney  (134  U.  S.  372,  375)  : 

"  But  the  power  of  punishing  a  witness  for  testifying  falsely 
in  a  judicial  proceeding  belongs  peculiarly  to  the  government 
in  whose  tribunals  that  proceeding  is  had.  It  is  essential  to 
the  impartial  and  efficient  administration  of  justice  in  tho 
tribunals  of  the  nation,  that  witnesses  should  be  able  to  testify 
freely  before  them,  unrestrained  by  legislation  of  the  State,  or 
by  fear  of  punishment  in  the  state  courts.  The  administration 
of  justice  in  the  national  tribunals  would  be  greatly  embar- 
rassed and  impeded  if  a  witness  testifying  before  a  court  of 
tho  United  States,  or  upon  a  contested  election  of  a  member  of 
Congress,  were  liable  to  prosecution  and  punishment  in  the 
courts  of  the  State  upon  a  charge  of  perjury,  preferred  by  a 
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disappointed  suitor  or  contestant,  or  instigated  by  local  passion 
or  prejudice." 

The  cases  of  In  re  Ladd  and  In  re  Bradley,  cited  by  Rose, 
are  conflicting  as  to  the  practical  application  of  this  item  of 
"  peculiar  urgency  "  and  show,  if  anything :  First,  how  careful 
the  Federal  courts  should  be  not  to  interfere  with  the  adminis- 
tration of  justice  in  the  state  courts ;  and,  second,  how,  to  con- 
stitute a  *'like  case  of  urgency"  and  warrant  interference,  the 
want  of  jurisdiction  of  the  state  court  must  probably  be  one 
clearly  'involving  the  authority  and  operations  of  the  general 
government."  In  re  Ladd  might  well  have  so  operated  since  the 
action  in  the  state  court  interfered,  without  jurisdiction,  ^vith 
the  distribution  and  use  of  liquor  on  a  military  reservation, 
such  use  being  sanctioned  by,  and  thus  made  part  of,  the  mili- 
tary discipline  on  the  reservation.  In  re  Bradley,  on  the  con- 
trary, did  not  involve  directly  "the  authority  and  operations  of 
the  general  government,"  and  therefore  the  circuit  court  left 
the  case  to  the  state  courts.  If  the  petitioner  in  the  latter  case 
had  been  an  official  of  the  Soldiers'  Home,  charged  with  an  al- 
leged unwarranted  assault  made  within  the  grounds  of  the 
home,  ostensibly  in  the  course  of  his  official  business,  the  circuit 
judge  would  have  been  in  duty  bound  to  consider  his  petition 
and  discharge  him,  if  the  state  court  had  no  jurisdiction,  and 
if  "the  authority  and  operations  of  the  general  government" 
were  involved  in  such  manner  that  they  "would  be  greatly  em- 
barrassed and  impeded." 

10.  "  The  existence  of  doubt  as  to  the  alleged  violation  of 
the  Federal  Constitution.     (Ex  parte  Hanson,  28  Fed.  127)." 

11.  "  The  fact  that  petitioner  himself  instigated  the  State 
proceedings  against  him.     (In  re  Alexander,  84  Fed.  633)." 

Rose  supports  the  last  two  items  by  decisions  of  lower  courts 
only.  They  are  not  items  of  "peculiar  urgency"  but  merely  con- 
siderations which  would  have  weight  in  case  sufficiently  urgent 
reason  should  be  found  to  warrant  the  court  in  taking  up  the 
merits  of  the  case. 

27— D 
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In  fact  the  items  mentioned  by  Rose  and  discussed  above 
should  have,  with  the  exception  of  some  phases  of  item  number 
9,  been  introduced  by  substituting  for  his  introductory  words 
(page  158)  which  read:  "In  deciding  whether  a  particular 
case  is  so  urgent  as  to  demand  the  exercise  of  this  summary 
power,  before  and  after  trial,  the  Federal  court  will  take 
into  consideration  and  its  decision  will  be  influenced,"  etc., 
the  following  clause,  which  would  have  been  practically  true: 

If  the  Federal  court  has  decided  that  a  particular  case  is  one 
of  '^peculiar  urgency,"  under  the  principles  laid  down  in  Ex 
parte  Royall  and  later  decisions  of  the  Supreme  Court,  it  will 
take  into  consideration  and  its  decision  on  the  merits  of  the 
case  w411  be  influenced  by  the  following,  etc. 

This  brings  us  back  to  the  question  of  what  the  Supreme 
Court  undoubtedly  means  to  be  the  only  fundamental  princi- 
ples of  "  peculiar  urgency,"  which  would  warrant  the  lower 
Federal  courts  in  taking  up  the  consideration  of  a  writ  of 
habeas  corpus  on  its  merits.  It  will  be  noted  that  in  Ex  parte 
Royall,  from  which  the  three  undisputed  items  quoted  above 
("A,"  "B"  and  "C")  were  taken,  the  court,  after  declaring 
*'A"  and  "B,"  says  (pp.  251,  252)  :  "  In  such  and  like  cases 
of  urgency,  involving  the  authority  and  operations  of  the  general 
government,  or  the  obligations  of  this  country  to,  or  its  rela- 
tions with,  foreign  nations,  the  courts  of  the  United  States 
have  frequently  interposed  by  writs  of  habeas  corpus  and  dis- 
charged prisoners  who  were  held  in  custody  under  state  au- 
thority" ;  and  when  in  later  decisions  the  same  matter  is  touched 
upon  we  find  significant  additional  expressioiis. 

Thus,  in  New  York  v.  Eno  (155  U.  S.  89,  97),  tlie  Supreme 
Court,  in  reversing  the  circuit  court  for  considering  the  merits 
of  the  case  and  discharging  the  prisoner,  decides  that  the  case 
was  not  one  of  "  peculiar  urgency "  under  the  rules  in  Ex 
parte  Royall,  and,  in  distinguishing  the  case  of  In  re  Loney 
(134  U.  S.  372),  uses  the  significant  words  (p.  97)  : 

"  It  is  clear  from  its  statement  that  that  case  [In  re  Loney] 
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was  one  of  urgency,  involving  in  a  substantial  sense  the  au- 
ihority  and  operations  of  the  general  governtnent." 

Again,  in  Whitten  v.  Tomlinson  (ICO  U.  S.  231,  240,  241, 
242),  the  Supreme  Court,  besides  quoting  the  principles  in  Ex 
parte  Royall  with  approval,  shows  how  the  cases  of  In  re 
beagle  (135  U.  S.  1),  In  re  Loney  (134  U.  S.  372),  and  mZ- 
denhuse's  Case  (120  U.  S.  1),  fall  imder  those  principles;  and 
brings  out  their  qualified  scope  and  limitation  by  the  words 
(p.  241)  : 

"  It  was  recognized  that  in  cases  of  urgency  *  *  *  in- 
volving the  authority  and  operations  of  the  general  govem- 
ment,  or  its  relations  to  f ore i-gn  nations,  the  courts  of  the  United 
States  should  interpose  by  writ  of  habeas  corpus.  *  *  * 
But  (p.  242),  except  in  such  peculiar  and  urgent  cases,  the 
courts  of  the  United  States  will  not  discharge  the  prisoner  by 
habeas  corpus  in  advance  of  a  final  determination  of  his  case 
in  the  courts  of  the  State;  and,  even  after  such  final  determi- 
nation in  those  courts,  will  generally  leave  the  petitioner  to  the 
usual  and  orderly  course  of  proceeding  by  writ  of  error  from 
this  court." 

Xote  that  by  the  use  of  the  word  "but''  (p.  242)  the  court 
connects  the  word  ''such"  with  the  previous  part  of  the  above 
quotation,  otherwise  apparently  disconnected  by  nearly  the 
space  of  a  page,  and  thereby  shows  that  "  peculiar  and  urgent 
cases "  must  be  those  and  only  those  involving  the  authority 
and  operations,  or  obligations  of  the  general  government.  Also 
in  Ex  parte  Royall  as  quoted  above,  *'siich  and  like"  (p.  251) 
as  italicised  by  me,  qualify  not  the  abstract  idea  of  ^urg- 
ency" but  the  specific  idea  that  the  general  government  is  defi- 
nitely involved  or  affected. 

In  Baker  v.  Grice  (169  U.  S.  284),  the  Supreme  Court  says 
(p.  291)  :  "Cases  have  occurred  of  so  exceptional  a  nature  that 
this  course  [interference  with  the  state  courts  by  writ  of  habeas 
carpus']  has  been  pursued,"  illustrating  the  meaning  of  "'  ex- 
ceptional nature"  by  the  cases  of  In  re  Loney  and  hi  re  N eagle 
mentioned  above,  and  clearlv  shown  bv  the  court  to  be  cases 
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directly  "involving  the  authority  and  operations  of  the  general 
government." 

In  Minnesota  v.  Brundage  (180  U.  S.  499),  the  Supreme 
Court  quotes  the  principles  laid  down  in  Ex  parte  Royall  at 
length,  exemplifying  the  meaning  of  '*  peculiar  urgency  "  by 
a  number  of  cases  all  involving  the  '^authority,  operations  or 
obligations  of  the  general  government,"  namely,  In  re  Loney 
(134  U.  S.  372,  375),  Ohio  v.  Thomas  (173  U.  S.  276,  284- 
285),  and  Boske  r.  Comiugore  (177  U.  S.  459,  46G-467). 

In  Urquhart  v.  Brown  (205  U.  S.  179),  a  case  in  many  re- 
spects similar  to  the  one  now  under  consideration  in  this  court, 
Mr.  Justice  Harlan  said  (p.  182) : 

"  The  exceptional  cases  in  which  a  Federal  court  or  judge 
may  sometimes  appropriately  interfere  by  habeas  corpus  in  ad- 
vance of  final  action  bv  the  authorities  of  the  Stat-e  are  those  of 
great  urgency  that  require  to  be  promptly  disposed  of,  such,  for 
instance,  as  cases  'involving  the  authority  and  operatwns  of  the 
general  government,  or  the  obligations  of  this  country  to,  or  its 
relations  with,  foreign  nations'/' 

The  above  expressions  of  the  Supreme  Court,  to  which  many 
more  might  be  added,  should  be  read  with  special  attention  to 
the  italics,  inserted  for  the  purposes  of  this  decision. 
The  mistake  made  bv  Rose  in  his  Federal  Procedure,  by  coun- 
sel  for  the  petitioner  in  this  case,  and  by  some  Federal  judges 
who  were  cither  reversed  by  the  Supreme  Court  or  whose  de- 
cisions did  not  reach  that  tribunal,  is  based  upon  a  failure  to 
grasp  fully  the  significance  of  the  words  "such"  and  "like,"  as 
used  in  apparent  recognition  of  the  existence  of  further  cases 
of  "  peculiar  urgency."  These  words  evidently  and  properly 
are  not  used  as  referring  to  the  adjectives  "peculiar"  and 
"urgent,"  or  to  the  idea  of  "urgency,"  but  rather  to  the  phrase 
"involving  the  authority  and  operations  of  the  general  govern- 
ment or  its  relations  to  foreign  nations."  The  Supreme  Court 
wisely  intimates  in  this  way  that  its  list  of  such  cases  given  in 
Ex  parte  Royall,  namely,  those  involving  the  authority,  opera- 
tions, or  obligations  of  the  general  government,  may  not  be 
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complete,  and  therefore  authorizes  the  lower  courts  to  enter- 
tain writs  of  habeas  corpus  in  any  such  and  like  cases  which 
have  heen  overlooked  or  not  covered  by  the  list  of  Ex  parte 
BoyalL  Thus  the  Supreme  Court,  in  running  over  that  list  of 
items  ("A,"  "B"  and  "C")  in  other  cases,  often  forgets  to  in- 
clude the  third  ("C"),  namely,  the  one  referring  to  the  issuance 
of  the  writ  of  habeas  corpus  ad  testificandum,  which  is  clearly 
a  "like"  case. 

I  venture  confidently  to  paraphrase  the  principle  upon  which 
all  cases  of  "  peculiar  urgency  "  must  depend  as  follows : 

The  Federal  courts  should  never  interfere  by  writ  of  habeas 
carpus  with  the  administration  of  justice  in  the  state  courts 
(including  territorial  courts  when  the  latter  are,  .as  in  Hawaii, 
in  the  same  position  as  state  courts)  except  in  cases  involving 
the  authority  and  operations  of  the  general  government,  or  its 
obligations  and  relations  to  foreign  nations,  and,  even  then, 
only  because  of  peculiar  urgency. 

That  this  restriction  of  the  words  "  peculiar  urgency  "  to 
cases  involving  the  authority,  operations  and  obligations  of  the 
general  government  is  the  one  intended  by  the  Supreme  Court, 
is  shown  more  clearly  by  its  more  extended  explanation  of  why 
there  should  not  be  interference  with  the  state  courts,  than  by 
its  discussion  of  what  *^  peculiar  urgency  "  means.  These  au- 
thoritative expositions  of  the  principle  of  non-interference  are 
found  in  the  same  cases  and  in  direct  juxtaposition  with  the 
otherwise  somewhat  obscure  declaration  of  the  principle  of 
"peculiar  urgency,"  and,  I  believe,  remove  all  doubt  concern- 
ing whether  the  above  paraphrase  is  correct. 

Thus,  in  Ex  parte  Royall  (pp.  251,  252),  the  Supreme  Court 
declares  as  its  reasons  for  the  "  peculiar  urgency  "  rule : 

"We  cannot  suppose  that  Congress  intended  to  compel  those 
courts,  by  such  means,  to  draw  to  themselves,  in  the  first  in- 
stance, the  control  of  all  criminal  prosecutions  commenced  in 
state  courts  exercising  authority  within  the  same  territorial 
limits,  where  the  accused  claims  that  he  is  held  in  custodv  in 
violation  of  the  Constitution  of  the  United  States.     The  in- 
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junction  to  hear  the  case  summarily,  and  thereupon  *to  dispose 
of  the  party  as  law  and  justice  require'  does  not  deprive  the 
court  of  discretion  as  to  the  time  and  mode  in  which  it  will 
exert  the  powers  conferred  upon  it.  That  discretion  should 
be  exercised  in  the  light  of  the  relations  existing,  under  our 
system  of  government,  between  the  judicial  tribunals  of  the 
Union  and  of  the  States,  and  in  recognition  of  the  fact  that  the 
public  good  requires  that  those  relations  be  not  disturbed  by 
unnecessary  conflict  between  courts  equally  bound  to  guard  and 
protect  rights  secured  by  the  Constitution.  *  *  *  The 
present  cases  involve  no  such  considerations  [of  the  authority, 
operations  or  obligations  of  the  general  government].  Xor  do 
their  circumstances,  as  detailed  in  the  petitions,  suggest  any 
reason  why  the  state  court  of  original  jurisdiction  may  not, 
without  interference  on  the  part  of  the  courts  of  the  Ignited 
States,  pass  upon  the  question  which  is  raised  as  to  the  consti- 
tutionality of  the  statutes  imder  which  the  appellant  is  indicted. 
The  circuit  court  was  ivot  at  liberty,  under  the  circumstances 
disclosed,  to  presume  that  the  decision  of  the  state  court  w^ould 
be  otherwise  than  is  required  by  the  fundamental  law  of  the 
land,  or  that  it  would  disregard  the  settled  principles  of  consti- 
tutional law  announced  by  this  court,  upon  which  is  clearly 
conferred  the  power  to  decide  ultimately  and  finally  all  cases 
arising  under  the  Constitution  and  laws  of  the  United  States. 
In  Taylor  v.  Carryl,  20  How.  583,  595,  it  was  said  to  be  a 
recognized  portion  of  the  duty  of  this  court, — and,  we  will  add, 
of  all  courts,  national  and  state, — *to  give  preference  to  such 
principles  and  methods  of  procedure  as  shall  serve  to  conciliate 
the  distinct  and  independent  tribunals  of  the  States  and  of  the 
Union,  so  that  they  may  cooperate  as  harmonious  members  of 
a  judicial  system  coextensive  with  the  United  States,  and  sub- 
mitting to  the  paramount  authority  of  the  same  Constitution, 
laws,  and  Federal  obligations.'  And  in  Covell  v.  Ileynuin, 
111  U.  S.  176,  182,  it  was  declared  'that  the  forbearance  which 
courts  of  co-ordinate  jurisdiction,  administered  under  a  single 
system,  exercise  toward  each  other,  whereby  conflicts  are  avoided, 
by  avoiding  interference  with  the  process  of  each  other,  is  a 
principle  of  comity,  with  perhaps  no  higher  sanction  than  the 
utility  which  comes  from  concord ;  but  lM?tween  state  courts 
and  those  of  the  l/nited  States  it  is  something  more.  It  is  a 
principle  of  light  and  of  law,  and,  therefore,  of  necessity'," 
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In  the  case  of  In  re  Wood  (140  U.  S.  278,  289),  the  court 
says,  as  introduction  to  an  approving  quotation  of  the  princi- 
ples in  Ex  parte  Royall: 

"  It  was  not  intended  by  Congress  that  they  [the  Federal 
courts]  should  by  writs  of  habeas  corpus  obstruct  the  ordinary 
administration  of  the  criminal  laws  of  the  States,  through  their 
own  tribunals." 

In  the  case  of  In  re  Frederick  (149  U.  S.  70,  77-78),  the 
Supreme  Court  adds  to  the  reasons  expressed  in  the  earlier  cases 
another  and  strong  ground  for  not  interfering  with  the  state 
courts,  and  apologizes  for  an  interference  of  that  kind  in  Med- 
ley, Petitioner,  where  the  Supreme  Court  itself  had  departed 
from  its  usual  and  wise  rule: 

"  We  adhere  to  the  views  expressed  in  that  case  \_Ex  parte 
Boyall].  It  is  certainly  the  better  practice,  in  cases  of  this 
kind,  to  put  the  prisoner  to  his  remedy  by  writ  of  error  from 
this  court,  under  section  709  of  the  Revised  Statutes,  than  to 
award  him  a  writ  of  habeas  corpus.  For,  under  proceedings 
by  writ  of  error,  the  validity  of  the  judgment  against  him  can 
be  called  in  question,  and  the  Federal  court  left  in  a  position 
to  correct  the  wrong,  if  any,  done  the  petitioner,  and  at  the 
same  time  leave  the  state  authorities  in  a  position  to  deal  with 
him  thereafter,  within  the  limits  of  proper  authority,  instead 
of  discharging  him  by  habeas  corpus  proceedings,  and  thereby 
depriving  the  State  of  the  opportunity  of  asserting  further 
jurisdiction  over  his  person  in  respect  to  the  crime  with  which 
be  is  charged. 

"  In  some  instances,  as  in  Medley,  Petitioner,  134  U.  S.  160, 
the  proceeding  by  habeas  corpus  has  been  entertained,  although 
a  writ  of  error  could  be  prosecuted ;  but  th^  general  imle  and 
letter  practice,  in  the  absence  of  special  fact^  and  circum- 
stances,  is  to  require  a  prisoner  who  claims  that  the  judgment 
of  a  state  court  violates  his  rights  imder  the  Constitution  or 
laws  of  the  United  States,  to  seek  a  review  thereof  by  ^\Tit  of 
error  instead  of  resorting  to  the  writ  of  habeas  corpus/* 

Again,  in  New  York  v\  Eno  (155  U.  S.  89,  93,  94,  95),  the 
court  expresses  full  satisfaction  with  the  principles  of  Ex  parte 
Royall  set  forth  above,  and  adds  (p.  95)  : 
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"  Of  course,  the  discretion  here  referred  to  is  a  legal  discre- 
tion to  be  controlled  in  its  exercise  by  such  principles  as  are  ap- 
plicable to  the  particular  case  in  hand." 

In  Whitten  v.  Tondimon  (160  U.  S.  231,  240,  241,  242), 
the  court  again  refers  with  unqualified  approval  to  the  prin- 
ciples of  Ex  parte  Royall,  as  repeated  in  the  case  of  New  York 
v.  Eiw,  without  attempting  to  enlarge  further  upon  the  prin- 
ciple of  non-interference,  but  showing  carefully  the  propriety 
of  several  Supreme  Court  decisions  directly  in  accord  with 
those  principles. 

In  Baker  v.  Orice  (169  U.  S.  290,  291),  these  principles  are 
approved  and  repeated  in  a  new  form  but  with  the  same  mean- 
ing: 

"  From  these  cases  \^Ex  parte  Royall  and  Whitten  v,  Tom- 
linson]  it  clearly  appears,  as  the  settled  and  proper  procedure, 
that  while  circuit  courts  of  the  United  States  have  jurisdiction, 
under  the  circumstances  set  forth  in  the  foregoing  statement, 
to  issue  the  writ  of  habeas  corpus,  yet  those  courts  ought  not  to 
exercise  that  jurisdiction  by  the  discharge  of  a  prisoner  unless 
in  cases  of  peculiar  urgency,  and  that  instead  of  discharging 
they  will  leave  the  prisoner  to  be  dealt  with  by  the  courts  of 
the  State;  that  after  a  final  determination  of  the  case  by  the 
state  court,  the  Federal  courts  will  even  then  generally  leave 
the  petitioner  to  his  remedy  by  writ  of  error  from  this  court. 
The  reason  for  this  course  is  apparent.  It  is  an  exceeiiingly 
delicate  jurisdiction  given  to  the  Federal  courts  by  which 
a  person  under  an  indictment  in  a  state  court  and  subject  to 
its  laws  may,  by  the  decision  of  a  single  judge  of  the  Federal 
court,  upon  a  writ  of  habeas  corpus,  be  taken  out  of  the  cus- 
tody of  the  officers  of  the  State  and  finally  discharged  there- 
from, and  thus  a  trial  by  the  state  courts  of  an  indictment 
found  under  the  laws  of  a  State  be  finally  prevented.  Cases 
have  occurred  of  so  exceptional  a  nature  that  this  course  has 
been  pursued.  Such  are  the  cases  In  re  Loney,  134  U.  S.  372, 
and  In  re  Neacjle,  135  U.  S.  1,  but  the  reasons  for  the  inter- 
ference of  the  Federal  court  in  each  of  those  cases  were  extra- 
ordinary, and  presented  what  this  court  regarded  as  such  ex- 
ceptional facts  as  to  justify  the  interference  of  the  Federal 
tribunal.    Unless  this  case  be  of  such  an  exceptional  nature,  we 
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ought  not  to  encourage  the  interference  of  the  Federal  court 
below  with  the  regular  course  of  justice  in  the  state  court.'' 

Again,  in  Tinsley  v.  Anderson  (171  U.  S.  101,  104,  105), 
the  court,  briefly  and  with  approval,  reviews  previous  decisions 
on  this  point : 

"  The  dismissal  by  the  circuit  court  of  the  United  States  of 
it8  own  writ  of  habeas  corpus  was  in  accordance  with  the  rule, 
repeatedly  laid  down  by  this  court,  that  the  circuit  courts  of 
the  United  States,  while  they  have  power  to  grant  writs  of 
habeas  corpus  for  the  purpose  of  inquiring  into  the  cause  of 
restraint  of  liberty  of  any  person  in  custody  under  the  au- 
thority of  a  State  in  violation  of  the  Constitution,  a  law  or  a 
treaty  of  the  United  States,  yet,  except  in  cases  of  peculiar 
urgency,  ought  not  to  exercise  that  jurisdiction  by  a  discharge 
of  the  person  in  advance  of  a  final  determination  of  his  case 
in  the  courts  of  the  State,  and,  even  after  such  final  determina- 
tion, will  leave  him  to  his  remedy  to  review  it  by  writ  of  error 
from  this  court.  Ex  parte  Royall,  117  U.  S.  241 ;  Ex  parte 
Fonda,  117  U.  S.  516;  In  re  Frederick,  149  U.  S.  70;  PepJce 
V,  Cronan,  155  U.  S.  100;  Bergemann  v.  Backer,  157  U.  S. 
655;  Whitten  v.  Tomlinson,  160  U.  S.  231;  Baker  v.  Grice, 
169  U.  S.  284." 

In  Markuson  v.  Boucher  (175  U.  S.  184,  185-187),  the  court 
repeats  in  new  form  the  point  in  question,  after  referring  with 
approval  to  the  long  list  of  earlier  decisions : 

"  The  jurisdiction  is  more  delicate,  the  reason  against  its  ex- 
ercise stronger,  when  a  single  judge  is  invoked  to  revei*se  the 
decision  of  the  highest  court  of  a  State  in  which  the  constitu- 
tional rights  of  a  prisoner  could  have  been  claimed  and  may  be 
were  rightly  decided,  or  if  not  rightly  decided,  could  be  re- 
viewed and  redressed  by  a  writ  of  error  from  this  court." 

In  Minnesota  v.  Brundage  (180  U.  S.  499,  500-503),  the 
court  adds  to  its  approval  of  the  decisions  in  the  ever-growing 
list  of  earlier  cases,  which  it  cites  in  extenso,  the  following 
significant  thoughts: 

"This  question  is  one  of  great  importance,  but  we  do  not 
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deem  it  necessary  now  to  consider  it;  for  in  our  opinion  the 
circuit  court  should  have  denied  the  application  for  the  writ 
of  habeas  corpus,  without  prejudice  to  a  renewal  of  the  same 
after  the  accused  had  availed  himself  of  such  remedies  as  the 
laws  of  the  State  afforded  for  a  review  of  the  judgment  in  the 
state  court  of  which  he  complains  (pp.  500-501). 

"  The  present  case  does  not  come  within  any  of  the  exceptions 
to  the  general  rule  announced  in  the  cases  above  cited.  It  is 
not,  in  any  l^al  view,  one  of  urgency.  The  accused  does  not, 
in  his  application,  state  any  reason  why  he  should  not  be  re- 
quired to  bring  the  question  involved  in  the  prosecution  against 
him  before  a  higher  court  of  the  State  and  invoke  its  power  to 
discharge  him  if  in  its  judgment  he  is  restrained  of  his  liberty 
in  violation  of  the  Constitution  of  the  United  States.  It  can 
not  to  be  assumed  that  the  state  court  will  hesitate  to  enforce  any 
rights  secured  to  him  by  that  instrument ;  for  upon  them  equally 
with  the  courts  of  the  Union  rests  the  duty  to  maintain  the 
supreme  law  of  the  land.  Rohb  v.  Connolly,  111  U.  S.  624, 
637.  If  the  state  court  declined  to  recognize  the  Federal  right 
specially  claimed  by  the  accused,  the  case  could  be  brought  here 
for  review  (p.  503). 

*'  Among  the  cases  cited  in  support  of  the  action  of  the  circuit 
court  are  Minnesota  v.  Bar-ber,  136  U.  S.  313,  and  Plumley  v. 
Massachusetts,  155  U.  S.  461.  It  must  be  admitted  that  in  the 
first  named  case  the  general  rule  announced  in  prior  and  sub- 
sequv^nt  cases  was  not  applied.  The  reason  for  not  then  apply- 
ing it  does  not  appear  from  the  opinion  of  the  court.  It  may 
be  that  the  precise  point  now  under  examination  was  not  called 
to  its  attention.  Plumley  v.  Massachusetts  is  not  in  point,  for 
it  came  to  this  court  upon  writ  of  error  to  the  highest  court  of 
Massachusetts"   (p.  504). 

The  Supreme  Court,  as  shown  by  the  last  paragraph  quoted 
above,  had  inadvertently  acted  upon  a  writ  of  h^abeas  corpus  in 
a  very  similar  proceeding  (Minnesota  v.  Barber,  136  U.  S. 
313),  and  in  spite  of  that  fact  not  only  refuses  to  consider  the 
merits  of  this  case  {Minnesota  v,  Brunduge)^  but  goes  to  the 
extent  of  reversing  the  lower  court  upon  the  ground  that  "the 
case  *  *  *  is  not  one  of  urgency  within  the  meaning  of 
our  decisions/'     The  lower  court  had  decided  the  case  imder 
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the  same  misapprehension  concerning  "peculiar  urgency"  ex- 
emplified by  the  items  from  Rose's  Federal  Procedure  discussed 
above,  and  by  contention  of  counsel  in  this  case.  The  Supreme 
Court  says : 

**  Xor  do  we  think  that  the  circuit  court  should  have  inter- 
fered with  the  custody  of  the  appellee  because  in  its  opinion 
the  action  of  the  municipal  court  of  Minneapolis  was  incon- 
sistent with  the  judgments  of  this  court  in  the  Schollenherger 
and  Collins  oases.  Upon  that  question  the  state  court  was  en- 
titled to  form  its  ovm  opinion,  and  give  judgment  accordingly. 
Whether,  in  view  of  the  judgments  in  the  Schollenherger  and 
Collins  cases,  the  state  court  should  have  held  the  Minnesota 
statute  to  be  repugnant  to  the  Constitution  of  the  United  States, 
it  is  not  necessary  now  to  say.  Besides  the  record  does  not 
show  that  the  attention  of  the  municipal  court  of  Minneapolis 
was  called  to  those  cases ;  much  less  is  there  any  reason  to  sup- 
pose that  it  deliberately  refused  to  accept  the  decisions  of  this 
court  as  controlling  upon  questions  arising  under  the  Constitu- 
tion of  the  United  States.  As  disclosed  by  the  record,  the  case, 
we  repeat,  w  not  one  of  urgency  within  the  mecmin-g  of  our 
decidons,  and  does  not  suggest  any  adequate  reason  why  the 
appellee  should  not  be  required,  before  applying  to  the  circuit 
court  of  the  United  States  to  bo  discharged  upon  habeas  corpus, 
to  seek  at  the  hands  of  the  higher  courts  of  the  State  a  reversal 
of  the  judgment  rendered  against  him  in  the  municipal  court 
of  Minneapolis." 

In  Drury  v.  Lewis  (200  U.  S.  1,  8),  it  is  said: 

"  We  have  repeatedly  held  that  the  acts  of  Congress  in  rela- 
tion to  habeas  corpus  do  not  imperatively  require  the  circuit 
courts  to  wrest  petitioners  from  the  custody  of  state  officers  in 
advance  of  trial  in  the  state  courts,  and  that  those  courts  may 
decline  to  discharge  in  the  proper  exercise  of  discretion.  We 
think  that  discretion  was  properly  exercised  in  this  case." 

Although  the  petitioner,  Lieutenant  Drury,  was  arrested  and 
held  by  the  state  courts  for  an  act  done  in  the  alleged  discharge 
of  his  duty  as  an  officer  of  the  United  States,  thus  involving 
the  operations  and  authority  of  the  general  government,  the 
court  carries  the  principle  of  non-interference  so  far  that  it 
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leaves  to  the  state  tribunal  rather  than  to  action  by  habeas 
corpus  the  determination  of  whether  Dniry  and  his  subordinate 
Dowd  were  or  were  not  guilty  of  murder  for  the  killing  of  Crow- 
ley in  the  alleged  fulfilment  of  their  duty  as  Federal  oifieers. 
It  is  possible  that  if  the  circuit  court  had  exercised  its  discre- 
tionary power  by  deciding  this  to  be  a  case  of  "peculiar  urg- 
ency," the  Supreme  Court  would  not  have  reversed  its  judg- 
ment, although  the  latter  says  (p.  8)  : 

"  But  there  was  a  conflict  of  evidence  as  to  whether  Crowley 
had  or  had  not  surrendered,  and  it  is  conceded  that  if  he  had, 
it  could  not  reasonably  be  claimed  that  the  fatal  shot  was  fireti 
in  the  performance  of  a  duty  imposed  by  the  Federal  law,  and 
the  state  court  had  jurisdiction." 

Finally,  in  Urquhart  v.  Broum  (205  U.  S.  179,  181,  182- 
183),  the  Supreme  Court  reversed  the  circuit  court  for  taking 
up  the  merits  of  a  petition  for  writ  of  habeas  corpus,  on  the 
ground  that  the  merits  of  the  case  should  not  be  considered  in 
habeas  corpus  proceedings,  but  that  (p.  182)  : 

"  The  present  case  is  not  within  any  of  the  exceptions  recog- 
nized in  our  former  decisions.  If  the  applicant  felt  that  the 
decision,  upon  habeas  corpus,  in  the  Supreme  Court  of  the  State 
was  in  violation  of  his  rights  under  the  Constitution  or  laws  of 
the  United  States,  he  could  have  brought  the  case  by  writ  of 
error  directlv  from  that  court  to  this  court." 

In  the  light  of  these  authoritative  expressions  of  the  prin- 
ciple of  non-interference,  it  is  evident  that  the  above  attempt 
at  a  paraphrase  of  the  meaning  of  the  Supreme  Court  concern- 
ing cases  of  "peculiar  urgency,"  was  correct;  and  was  properly 
based  in  general  on  the  legality  and  propriety  of  the  principle 
of  non-interference  which,  in  turn,  might  be  correctly  para- 
phrased as  follows: 

In  disposing  of  cases  coming  before  it,  a  state  court  has 
equally  with  a  Federal  court  the  power  and  duty  of  construing 
the  Federal  Constitution  and  laws,  and  of  fully  protecting  all 
litigants  and  claimants  in  their  rights  under  the  Federal  Con- 
stitution and  laws. 
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Each  Federal  court  has  undoubted  jurisdiction  to  take  under 
consideration  any  petition  for  writ  of  hdbeas  corpus  based  on  a 
claim  that  a  person  is  deprived  of  his  liberty  contrary  to  his 
rights  under  the  Federal  Constitution  and  laws,  and  to  set  such 
petitioner  at  liberty  if  the  court  believes  he  is  thus  unlawfully 
restrained  of  his  libertv. 

But  this  power  is  such  a  delicate  matter  that  it  should  never 
be  used  except  in  cases  involving  the  authority,  operations  or 
obligations  of  the  general  government.  Otherwise  the  Federal 
courts  would  assume  that  they  are  more  fitted  or  inclined  to  do 
their  duty  than  the  judges  of  the  state  courts  are,  thus  be- 
littling or  impeaching  the  state  judges  rather  than  securing  to 
petitioners  their  constitutional  rights;  and  would  draw  upon 
themselves  the  insuperable  burden  of  acting  on  a  multitude  of 
petitions  for  the  writ  of  habeas  corpus,  the  merits  of  which  can 
be  more  properly  and  better  considered  in  the  state  courts,  thus 
unnecessarily  endangering  that  good  feeling  and  comity  which 
must  be  cherished  between  the  Federal  and  state  courts  sitting 
within  the  same  territorial  limits. 

By  following  out  the  above  principles  of  non-interference,  no 
Federal  legal,  or  constitutional  right  can  be  lost  to  any  person 
and  the  course  of  justice  will  run  along  lines  intended  by  Con- 
P'ess,  since  the  state  courts  will  reach  proper  conclusions,  or,  if 
not,  can  be  corrected  by  the  Supreme  Court  of  the  United  States 
through  writ  of  error  directed  to  "the  highest  court  of  the  State 
in  which  a  decision  in  the  matter  could  be  had." 

In  other  words,  the  Federal  courts  must  not  interfere  with 
the  state  courts,  except  when  procedure  in  the  latter  involves  or 
affects  materially  the  general  government  by  interfering  with 
its  reasonable  performance  of  its  functions,  the  necessary  exer- 
cise of  its  authority,  or  the  fulfilment  of  its  obligations. 

The  case  of  Dr.  Atcherley  now  before  this  court  is  eminently 
one  to  be  decided  under  the  above  principles.  Petitioner,  as 
an  adjudged  insane  person,  is  not  prima  facie  being  punished, 
but,  on  the  contrary,  being  properly  protected  and  cared  for 
as  a  ward  of  the  Territory ;  unless,  indeed,  the  territorial  offi- 
cials are  wrong  in  the  morals  of  their  attitude  toward  petitioner, 
or  in  the  facts  concerning  his  sanity,  as  found  and  applied  by 
them.    None  of  the  reasons  for  "peculiar  urgency"  set  forth  by 
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his  counsel  and  leading  to  the  above  exhaustive  examination  of 
cases,  comes  within  the  principles  of  Ex  parte  Royall  as  para- 
phrased above  to  show  clearly  the  intent  of  the  Supreme  Court. 
This  court  will  not,  and  cannot,  entertain  for  a  moment  the 
thought,  or  attempt  to  act  upon  the  view,  that  either  one  or 
many  of  the  territorial  officials  are  prompted  by  improper  mo- 
tives or  carelessness  in  the  restraint  of  the  petitioner  as  an  in- 
sane person.  Even  if  that  were  true,  it  is  not  the  province  of 
this  court,  in  law  or  common  sense,  to  attempt  to  impeach  or 
correct  them.  The  petitioner's  remedy  is  and  must  be  through 
the  territorial  courts  which,  in  Hawaii,  sustain  the  same  rela- 
tion to  this  court  as  that  held  by  state  courts  to  Federal  circuit 
and  district  courts  {Wilder  s  S.  S.  Co.  v.  Hind,  et  aL,  108  Fed. 
113;  sec.  86,  act  of  April  30,  1900,  31  Stat.  141).  The  terri- 
torial judges  and  officials  are  more  directly  interested  than  this 
court  in  finding  out  whether  the  law  in  question  is  or  is  not  con- 
stitutional, and  in  giving  due  process  of  law  to  the  people  of 
Hawaii  in  this  and  all  cases. 

But,  granting  I  am  wrong  in  believing  that  "peculiar  urg- 
ency" belongs  always  and  only  to  cases  which  interfere  with  the 
general  government,  even  then  the  Supreme  Court  decisions,  in 
specific  words  or  by  necessary  implication,  show  that  the  al- 
leged grounds  of  urgency  advanced  by  counsel,  do  not  warrant 
further  action  by  this  court.  Thus  Urquhart  v.  Brown,  by  re- 
manding an  alleged  insane  person,  disposes  of  the  bail  ques- 
tion. Pages  504  and  505  of  Minnesota  v,  Brundage  dispose  of 
the  question  whether  the  indirect  and  uncertain  interest  of  the 
public  in  petitioner's  alleged  special  treatment  of  leprosy  is  a 
matter  of  legal  "urgency."  Marhuson  v.  Boucher  shows  that 
"straightened  circumstances"  affecting,  as  it  always  must,  peti- 
tioner's ability  to  prosecute  his  case,  support  his  family,  etc., 
is  not  a  legal  ground  for  interference.  And  all  the  cases  cited  in 
this  decision  prohibit  Federal  courts  from  inquiring  into  the 
good  faith  of  state  officials,  as  for  instance  whether  they  are 
treating  their  insane  properly. 

In  Vrqvkart  v.  Brown,  the  petitioner  was  restrained  of  his 
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liberty  on  the  ground  of  insanity  and  as  far  as  the  record  shows 
had  no  way  of  obtaining  a  release  on  bail  to  await  the  determi- 
nation of  his  suit.  Dr.  Atcherley's  case  is,  as  urged  by  counsel, 
in  that  and  many  respects  analogous  to  Urquhart  v.  Brown,  and 
if  this  court  should  presume  to  consider  the  petition  on  its 
merits,  and,  as  seems  unlikely  in  view  of  the  recent  decision  of 
the  Supreme  Court  of  the  Territory  (In  re  Atcherley,  19  Ilaw. 
535),  should  determine  the  law  to  be  unconstitutional,  the  Su- 
preme Court,  upon  writ  of  error,  would  refuse  to  look  into  the 
propriety  of  such  judgment,  and  would  reverse  this  court  as 
summarily  as  in  Urquhart  v.  Brown,  thereby  administering  a 
proper  rebuke  for  disregard  of  its  often  repeated  directions  con- 
cerning non-interference  by  writ  of  habeas  corpus.  Thus,  peti- 
tioner, after  great  delay  and  expense,  would  be  left  quite  as 
far  as  ever  from  an  authoritative  determination  of  his  claim 
that  he  is  legally  entitled  to  be  set  at  liberty. 

Let  the  writ  of  habeas  corpus  be  dismissed,  and  Dr.  Atcher- 
ley remanded  to  the  custody  of  the  Territory. 


THE  UXITED  STATES  OF  AMERICA  vs.  YASUKICHI 

UCHIYAMA. 

November  9,  1909. 

Criminal  law — Postal  offenses — Outside  cover  or  wrapper:  A  string 
or  cord  or  any  other  attenuated  material  in  the  nature  of  a  string  or  cord, 
wrapped  around  papers  or  other  mailable  matter  to  hold  it  together  for  the 
purpose  of  mailing,  together  with  any  convenient  arrangement,  as  for 
example  a  tag  attached  thereto  for  the  purpose  of  affixation  of  postage 
stamps  or  writing  of  address,  constitutes  an  ^'outside  wrapper''  in  the 
meaning  of  section  3  of  the  postal  law  of  June  18,  188S. 

Same:  And  "any  delineations,  epithets,  terms  or  language"  for- 
bidden by  section  3  of  the  act  of  June  18,  1888,  written  upon  such  a  tag, 
i«  written  upon  the  ** outside  wrapper"  within  the  meaning  of  the 
statute. 

Criminal  Law :     Motion  to  discharge  defendant. 
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R.  W.  Breckons,  U.  S.  District  Attorney,  for  the  Govern- 
ment. 

J.  Lightfoot,  Attorney  for  the  Defendant. 

WooDKUFF^  J.  The  district  attorney,  in  his  opening  address 
to  the  jury,  stated  that  the  alleged  defamatory  matter,  in  vio- 
lation of  section  3  of  the  act  of  June  18,  1888,  as  amended  by 
act  of  September  26,  1888  (1  Supp.  R.  S.,  p.  621),  was  written 
in  Japanese  characters  upon  a  tag  fastened  to  a  cord  or  string 
wrapped  around  a  bundle  of  newspapers,  and  that  the  tag  was 
attached  to  the  enwrapping  cord  or  string  as  a  necessary  means 
of  affixing  the  postage  stamps  and  showing  the  address  to  which 
the  bundle  of  papers  was  mailed.  When  the  opening  address 
was  concluded,  counsel  for  the  defendant  moved  that  the  de- 
fendant be  discharged,  on  the  ground  that  the  statute  in  ques- 
tion made  it  a  crime  to  expose  defamatory  matter  on  the  en- 
velope, cover  or  wrapper  of  matter  otherwise  mailable,  and  that 
this  cord  or  string  with  its  attached  tag,  and  particularly  the 
attached  tag,  could  not  be,  under  a  proper  construction  of  this 
criminal  statute,  considered  either  an  envelope,  cover  or  wrap- 
per. The  court  heard  argument  on  the  motion,  treating  it  as  a 
motion  for  a  directed  verdict. 

The  contention  of  counsel  for  the  defense,  that  the  construc- 
tion or  interpretation  of  a  criminal  statute  must  be  strict,  and 
that  in  an  effort  to  reach  the  intent  of  Congress,  the  court  may 
not  go  outside  of  the  actual  words  of  the  statute,  is  corroborated 
by  the  Supremo  Court  in  the  carefully  considered  case  of 
United  States  v.  Bitty,  208,  U.  S.  393,  402-403,  wherein  was 
quoted  with  approval  earlier  decisions  by  Chief  Justice  Mar- 
shall and  Mr.  Justice  Stor)^,  to  the  effect  respectively  that, 

"  Though  penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  The  maxim  is  not  to  be  so  applied  as  to  nar- 
row the  w^ords  of  the  statute  to  the  exclusion  of  cases  which 
these  words,  in  their  ordinary  acceptation,  or  in  that  sense  in 
which  the  legislature  has  obviously  used  them,  would  compre- 
hend.    The  intention  of  the  legislature  is  to  be  collected  from 


UNITED  STATES  vs.  UCHIYAMA.  433 

the  words  they  employ.  *  *  *  Xhe  case  must  be  a  strong 
one,  indeed,  which  would  justify  a  court  in  departing  from  the 
plain  meaning  of  words,  especially  in  a  penal  act,  in  search 
of  an  intention  which  the  words  themselves  did  not  suggest." 
United  States  v.  Wiltberger,  5  Wheat.  76,  95,  96.  And  that,  in 
construing  criminal  statutes,  the  proper  course  is  "to  search  out 
and  follow  the  true  intent  of  the  legislature,  and  to  adopt  that 
sense  of  the  words  which  harmonizes  best  with  the  context,  and 
promotes  in  the  fullest  manner  the  apparent  policy  and  objects 
of  the  legislature."  United  States  r.  Winn,  3  Sumner,  209, 
211:  Fed.  Case  No.  16,740.  Sec  also.  United  States  v,  Morris, 
14  Pet.  464 ;  American  Fur  Co.  v.  United  States,  2  Pet.  358, 
367;  United  States  i\  Lacker,  134  U.  S  .624,  628;  Sedgwick 
on  Stat.  Constr.  (2nd  ed.)  282;  Maxwell  on  Interpretation  of 
Statutes  (2nd  ed.)  318. 

Follow^ing  the  authoritative  principles  quoted  above,  we  turn 
to  the  statute  in  question  and  ask  two  questions : 

First.  What  is  the  intent  of  Congress  in  the  words  "outside 
cover  or  wrapper,"  that  is,  what  is  "the  mischief  intended  to 
l)e  remedied"  by  the  statute  as  shown  by  the  words  actually 
used? 

Second.  In  accordance  with  Chief  Justice  Marshall's  strong 
principle,  does  "the  plain  meaning  of  words"  used  in  the  statute 
justify  this  court  in  believing  that  an  enwrapping  string  or  cord 
with  its  attached  tag,  could  constitute  a  "wrapper"  w^ithin  the 
moaning  of  the  statute  ? 

As  to  the  first  question,  there  is  no  doubt  but  that  "the  reason 
and  policy  of  the  enactment"  {United  States  r.  Gee,  45  Fed. 
194)  and  "the  spirit  of  the  statute"  to  prevent  or  punish  "the 
mischief  contemplated"  {United  States  v.  Dodge,  70  Fed.  235, 
236),  namely,  this  certain  misuse  of  the  exposed  portions  of 
mail  matter,  would  be  violated  if  'an  expression  prohibited  by 
the  statute  were  written  upon  a  tag  necessarily  used  for  the  af- 
fixation of  postage  stamps  and  writing  of  the  address  for  mat- 
ter sent  through  the  mails.  It  is  probable  that  the  statute  was 
strongly  but  indirectly  aimed  to  protect  parties  to  whom  mail 
might  be  addressed.  Xevertheless  it  is  evident  from  the  con- 
text, namely,  from  this  and  other  postal  laws,  that  the  direct 

28— D 


434  DISTRICT  OF  HAWAII.  [Vol.  3] 

intent  of  Congress  was  to  protect  the  government,  in  its  func- 
tion as  public  mail  carrier,  from  being  made  a  tool  or  assistant 
toward  the  exposure  of  "any  delineations,  epithets,  terms  or 
language,"  which  are  'per  se  of  an  "indecent,  lewd,  lascivious, 
obscene,  libelous,  scurrilous  or  threatening  character,"  or  if 
such  delineations,  epithets,  terms  or  language  are  not  per  se 
of  such  character,  to  avoid  becoming  the  accomplice  of  one 
using  the  exposed  portion  of  the  mails  to  portray  "  any  de- 
lineations, epithets,  terms  or  language  *  *  *  calculated 
by  the  terms,  manner,  or  style  of  display,  and  obviously 
intended  to  reflect  injuriously  upon  the  character  or  conduct 
of  another." 

It  is  as  though  the  government  said  that  for  the  public  wel- 
fare it  had  assumed  the  duty  and  function  of  public  mail  car- 
rier, and  for  that  very  reason  refused  to  have  the  exposed  por- 
tions of  the  mail  thus  carried  stained  or  degraded  contrary  to 
the  dignity  of  the  government  by  such  prohibited  delineations, 
epithets,  terms  or  language.  United  States  v.  Dodge,  70  Fed. 
235 ;  United  States  v.  Bumell,  75  Fed.  824. 

So  much  for  "the  spirit  of  the  statute"  and  "the  mischief  to 
be  remedied."  We  would  need  to  go  no  further  in  our  consid- 
eration of  the  motion,  if  the  intent  of  Congress  only  were  to 
govern;  but  we  have  admitted  that  in  construing  a  criminal 
statute  it  is  not  enough  to  be  convinced  of  the  intent,  since  that 
intent  must  be  a  reasonable  deduction  from  the  words  of  the 
statute  itself.  Let  us  then  examine  how  Congress  attempts  to 
describe  the  exposed  portions  of  mail  matter,  in  order  that  we 
may  see  whether  the  en^vrapping  string  and  attached  tag  can 
reasonably  be  brought  within  the  specific  description  ?  Except 
for  reference  to  postal  cards,-  we  find  that  the  only  words  to  in- 
dicate such  exposed  parts  of  mail  matter,  are  "envelope,"  "out- 
side cover,"  and  "outside  wrapper."  I  repeat  the  word  "out- 
side" in  conjunction  with  wrapper  as  well  as  cover,  from  the 
evident  effect  of  the  two  conjunctions  "or"  used  at  this  point. 
It  is  probable  that  an  "envelope,"  which  is  also  probably  in  all 
cases  an  "outside  cover,"  means  some  conveniently  prepared 
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receptacle  into  which  the  matter  to  be  mailed  can  be  readily 
inserted  and  secured  by  sealing  or  other  means.  Therefore 
"envelope"  could  not  apply  to  the  string  and  tag  in  question. 
It  is  also  probable  that  "outside  cover,"  according  to  the  clear 
decision  of  United  States  v.  Bumell,  (75  Fed.  824),  is  that 
portion  of  mailed  matter  which  "overspreads  or  overlays  the 
pamphlet  or  paper  [matter]  mailed" ;  "even  though  such  cover 
be  not  an  enclosing  wrapper  or  cover"  but  that  part  of  the  mat- 
ter mailed  which  in  preparation  for  mailing  is  left  exposed.  It 
is  not  necessary  to  decide  in  this  case  whether  the  string  and 
tag  in  question  are  an  "outside  cover."  They  probably  are  not. 
But  they  are  as  described  by  the  prosecuting  attorney  in  his 
opening  address  to  the  jury,  which  description  led  to  the  inter- 
position of  this  motion,  an  "outside  wrapper,"  and  for  that 
reason  come  within  the  statute  provided  any  delineations,  epi- 
thets, terms  or  language  forbidden  by  the  statute  are  written 
upon  the  tag. 

The  use  of  the  word  "wrapper"  by  Congress  was  certainly 
in  the  ordinary  sense  of  that  word  as  applied  to  mail  matter. 
A  "wrapper"  is  in  common  sense  distinguished  from  an  "en- 
velope" by  the  fact  that  it  is  wrapped  around  the  matter  to  be 
mailed  instead  of  being  so  prepared  that  such  matter  can  be  in- 
serted in  it  Whether  a  "wrapper"  is  or  is  not  also  a  "cover," 
depends  upon  its  size  compared  with  the  matter  mailed.  It  is 
a  matter  of  common  knowledge  that  wrappers  of  many  kinds 
are  used,  and  that  they  have  a  double  purpose,  first  of  binding 
or  retaining  the  mail  matter,  and  second  of  furnishing  a  con- 
venient place  for  affixing  the  postage  stamps  and  writing  the 
address.  As  we  proceed  from  consideration  of  the  kind  of 
"wrapper"  which  is  also  a  "cover,"  namely,  one  overlaying  the 
entire  matter  to  be  mailed,  to  the  "wrapper"  which  leaves  the 
enclosed  matter  partially  exposed,  and  from  the  "wrapper" 
made  of  paper  to  those  made  for  convenience  of  other  material, 
such  as  cloth,  asbestos,  etc.,  we  come  by  the  ordinary  course  of 
that  reasoning  which,  conjoined  with  observation,  produces  the 
general  knowledge  of  the  people,  through  "wrappers"  which 
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are  part  paper  or  cloth  and  part  string  or  other  attenuated  ma- 
terial to  those  which  might  be  mere  pieces  of  tape  wide  enough 
to  receive  the  address,  and  finally  to  those  which,  like  the  one 
in  question,  consist  merely  of  a  string  or  cord  wrapped  around 
the  matter  to  be  mailed  to  bind  the  Avhole  together  for  mailing 
purposes.  This  string  or  cord  is  thus  made  a  wrapper,  bvit 
there  must  necessarily  be  some  addition  or  attachment  to  the 
string  in  order  to  make  the  wrapper,  when  thus  completed,  not 
only  available  for  binding  or  retaining  the  matter  to  be  mailed, 
but  also  for  affixing  the  postage  stamps  and  receiving  the  ad- 
dress. This  might  he  done  in  many  conceivable  ways.  The 
use  of  the  tag  is  the  most  ordinary  one,  and  the  one  described 
by  the  prosecuting  attorney  in  his  address  to  the  jury.  What- 
ever is  written  upon  this  tag  is  written  upon  the  ^'outside 
wrapper,"  because  the  tag  is  part,  and  a  necessary  part,  of  the 
wrapper,  and  whatever  is  written  upon  part  of  anything  is 
written  upon  the  thing  itself. 

The  motion  to  discharge  the  defendant  is  denied. 


JITSUNOSUKE  KOBATA  vs  THE  STEAMSHIP  STAN- 
LEY DOLLAR;  RYOTARO  TORII  vs,  SAME;  MO- 
RIZO  YAMAMOTO  vs.  SAME. 

Xovcmber  11,  1009. 

Final  hearing — Section  8&4  E.  S.  U.  S.:  Counsel  filed  a  stipulation 
that  the  decision  in  another  case  should,  when  made,  be  the  decision  in 
these  cases.  Held,  that  the  decision  in  such  other  case  being  made,  a  final 
hearing  in  these  cases  had  taken  place. 

Docket  fees:  Counsel  represented  three  similar  cases  bearing  on  the 
same  subject-matter,  and  which  might  have  been  joined  in  one  libel.  Held, 
that  he  is  entitled  to  but  one  docket  fee. 

Interest  on  decrees:  Section  966  R.  8.  U.  S.,  providing  for  interest 
on  judgments,  does  not  apply  to  decrees.  Wher  no  interest  is  allowed  in  a 
decree  in  admiralty,  nor  in  the  appellate  court  on  eppeal,  the  inferior 
court  to  which  the  mandate  of  the  appellate  court  is  directed,  may  not  add 
an  allowance  of  interest. 
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In  Admiralty:       Motion  for  decree. 

Thompson  &  demons.  Proctors  for  Libelants. 
E.  C.  Peters,  Proctor  for  Libellee. 

Dole,  J.  In  these  cases  a  stipulation  between  the  libelants 
and  the  libellee  was  filed,  by  which  it  was  agreed  that  the 
decision  of  the  court  in  the  case  of  K.  Iraada  and  thirty-five 
other  Japanese  vs.  The  Steamship  Stanley  Dollar,  John  C. 
Bruce,  claimant,  which  may  be  made,  shall  be  held  to  be  the 
decision  of  the  court  in  such  cases  "in  the  same  manner  and 
for  all  purposes  as  though''  such  causes  had  been  duly  tried 
before  the  court,  and  such  decision  should  be  entered  in  accord- 
ance therewith,  for  the  same  amount  of  damages  as  the  court 
may  award  to  an  individual  libelant  in  the  said  cause,  if  for 
the  libelants,  and  for  the  costs  of  these  actions,  and  in  case  such 
decision  should  be  for  the  libellee,  that  judgment  should  be  en- 
tered against  such  libelants  and  for  costs  in  these  actions.  Such 
stipulation  included  such  disposition  of  the  Imada  case  as  might 
be  had  on  appeal. 

The  court  entered  a  decree  in  favor  of  the  libelants  in  the 
amount  of  $4,061.88,  or  $112.83  to  each  of  the  said  libelants. 
An  appeal  from  this  ruling  was  taken  to  the  Ninth  Circuit 
Court  of  Appeals,  which  court  affirmed  the  decree  in  this  court, 
with  the  exception  of  the  claim  for  damages  for  loss  of  work 
and  expenses  while  awaiting  trial,  amounting  to  $50.38  for 
each  of  said  libelants,  which  was  disallowed,  leaving  an  award 
of  $62.45  to  each  libelant,  not  including  costs,  which,  under  the 

stipulation,  is  the  amount  these  libelants  are  entitled  to.  The 
counsel  in  these  cases  claim,  however,  a  docket  fee  of  $20  in 
each  case,  which  is  contested  by  counsel  for  the  libellee  and 
claimant. 

A  preliminary  question  arises  at  this  point,  which  is  whether 
there  has  been  such  a  final  hearing  in  the  meaning  of  section 
824  of  the  Revised  Statutes,  as  to  allow  for  any  docket  fee  in 
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these  cases.     The  allowance  of  one  docket  fee  is  not  contested 

bv  counsel  for  the  claimant. 

t/ 

I  find  on  this  point  that  the  stipulation  having  referred  the 
decision  of  these  cases  to  the  decision  in  the  Imada  case  re- 
ferred to,  and  that  having  been  decided,  a  final  hearing  has 
taken  place  upon  the  matters  alleged  in  these  libels.  The 
Mount  Eden.,  87  Fed.  Rep.  483 ;  The  H.  C,  Grady,  Id.  484, 
and  cases  cited.  I  find  also  that  the  counsel  in  these  cases  is 
entitled  to  but  one  docket  fee.  The  libels  are  all  similar  and 
might  have  been  incorporated  in  one  libel  as  were  the  interests 
joined  in  the  Imada  case.     Tlie  Mount  Eden,  supra. 

Counsel  for  libelants  also  claim  interest  on  the  amount  de- 
creed. It  appears  that  no  interest  was  allowed  in  the  original 
decree,  and  the  final  decree  makes  no  mention  of  interest. 

In  the  case  of  Green  v.  Chica/fo  8.  &  C.  Co.,  49  Fed.  *Rep. 
909,  the  judge  said : 

"  Whether  interest  shall  be  allowed  on  the  affirmance  of  a 
judgment  or  decree  of  the  lower  court  from  the  date  of  its  ren- 
dition is  a  question  for  the  consideration  solely  of  the  supreme 
court,  especially  where  interest  is  not  awarded  as  a  part  of 
such  judgment  or  decree  by  the  inferior  court.  Where  the  judg- 
ment or  decree  of  an  inferior  court  does  not  expressly  award 
or  carry  interest,  and  the  supreme  court  merely  affirms  such 
judgment  or  decree,  and  says  nothing  on  that  subject,  'it  is  to 
be  taken  as  a  declaration  of  this  court  that,  on  the  record  as 
presented  to  it,  no  interest  was  to  be  allowed'.  *  *  *  In 
such  case  it  is  the  dutv  of  the  inferior  court  to  which  the  man- 
date  of  the  supreme  court  is  directed  to  enter  judgment  or  de- 
cree strictly  in  accordance  with  the  judgment  or  decree  of  the 
supreme  court  and  'not  to  add  to  it  the  allowance  of  interest'." 

This  ruling  agrees  with  the  opinion  of  the  court  on  this  point. 
It  does  not  appear  that  there  is  any  precedent  for  allowing  in- 
t^^rest  under  the  circumstances,  and  it  is  against  a  common 
sense  consideration  of  the  subjwt,  the  case  having  been  disposed 
of  without  raising  the  question  of  interest,  and  the  stipulation 
of  counsel  agreeing  to  al)i(le  by  whatever  decision  might  be 
rendered.     To  consider  the  question  of  interest  now  is  consider- 
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ing  a  new  point,  which  cannot  be  allowed  under  the  stipulation, 
not  to  speak  of  precedents.  Hagerman  v.  Moran,  75  Fed.  Rep. 
97,  101;  The  Glenochil,  128  Fed.  Rep.  963,  967;  Boyce  v. 
Grundy,  9  Pet.  275,  289;  In  re  Washington  &  Georgetown 
R'd.  Co,,  140  U.  S.  91,  97. 

Counsel  for  libelants  cites  section  966  of  the  Revised  Statutes 
in  support  of  his  contention.  This  provides  that  "interest  shall 
be  allowed  on  all. judgments  in  civil  causes  recovered  in  a  cir- 
cuit or  district  court."  The  23rd  rule  of  the  Supreme  Court 
and  the  30th  rule  of  the  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit, provide  that  in  admiralty  interest  may  be  allowed  "if 
specially  directed  by  the  court."  These  rules  are  probably 
passed  upon  the  failure  of  the  law  referred  to,  to  include  de- 
crees within  its  provisions ;  it  simply  provides  for  interest  upon 
judgments  at  law.  Perkins  v.  Foumiquetj  55  U.  S.  (14  How.) 
328,  330 ;  The  New  York,  108  Fed.  Rep.  102,  109. 

Decree  will  be  entered,  awarding  the  libelants  in  these  cases 
$62.45  each,  with  one  docket  fee  of  $20  to  counsel. 


THE   UNITED    STATES    OF    AMERICA    vs.    HOSIII, 
HISAKICHI  YOKT,  and  HIKATARO  KODAMA. 

November  17,  1909. 

Federal  courts — Practice — Beversal  of  earlier  decisions:  When  one 
member  of  a  Federal  court  has  ruled  upon  a  point  of  law  after  full  con- 
sideration, his  ruling^  should  be  allowed  to  stand  until  reversed  by  a  hij;irher 
court  or  until  exceptionally  strong  occasion  for  reconsidering  it  has  been 
adduced;  otherwise  the  people  and  attorneys  practicing  before  the  bar 
would  be  in  a  continual  state  of  uncertainty  concerning  the  law. 

Criminal  law — Conspiracy — Indictment  when  alleged  offense  is  misde- 
meanor: The  fact  that  a  conspiracy  under  section  5440  and  the  crime  of 
adultery  are  both  misdemeanors,  would*  not  per  se  prevent  an  indictment 
for  an  alleged  conspiracy  to  commit  the  crime  of  adultery. 

Criminal  law — Conspiracy — Indictment — Sufficiency  of  charge:  When 
it  is  charged  in  an  indictment  that  certain  persons  conspired  "to  have  the 
crime  of  adultery  committed,"  this  charge  is  substantially  synonymous 
with  the  words  "to  commit  the  crime  of  adultery, ''  provided  that  persons 
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of  ordinary  knowledge  of  the  conditions  alleged  in  the  indictment,  and 
especially  provided  that  the  defendants  themselves,  would  be  reasonably 
supposed  to  know  the  meaning  of  the  charge. 

Same:  When  the  words  ''did  deliver"  are  used  to  indicate  the  al- 
leged overt  act  of  a  conspiracy,  whereby  a  woman,  not  charged  as  one  of 
the  conspirators,  was  said  to  have  been  delivered  to  one  of  the  conspira- 
tors by  the  other  two,  as  a  definite  act  toward  the  commiasion  of  the 
adultery,  and  when  the  context  shows  clearly  that  it  is  charged  that  such 
delivery  was  a  wrongful  act  intended  to  lead  to  an  offense  against  the 
United  States,  the  defendants  are  sufficiently  informed  concerning  the 
overt  act,  in  view  of  the  fact  that  it  is  an  indictment  for  conspiracy  and 
in  view  of  the  express  direction  of  Congress  in  B.  S.  1025. 

Same:  If  it  is  a  matter  of  knowledge  to  the  court  and  of  conunon 
knowledge  in  the  community  that  in  many  instances  Japanese  women  are  in 
effect  deliverable  chattels  in  the  hands  either  of  their  husbands,  or  of 
some  other  persons  who  completely  control  their  actions,  and  particularly 
if  it  is  known  to  the  court  that  Japanese  residents  within  its  jurisdiction 
are  affected  peculiarly  with  this  common  knowledge,  a  decision  concerning 
alleged  uncertainty  of  charges  made  in  an  indictment  against  such  Japan- 
ese defendants  might  take  that  common  knowledge  into  account  to  deter- 
mine whether  the  alleged,  or  possible,  uncertainty  tends  to  the  prejudice  of 
the  defendants. 

Criminal  law — Conspiracy — Indictment:  Even  though  the  overt  act 
should  be  in  itself  a  crime  against  Federal  or  local  law,  the  fact  that  the 
conspiracy  necessarily  involved  the  intention  to  perform  such  unlawful 
overt  act,  does  not  prevent  an  indictment  for  conspiracy  when  ther<3  is 
evidence  of  a  conspiracy  to  commit,  through  said  overt  act,  an  offense 
against  the  United  States;  and  this  would  be  true  even  though  subsequent 
to  the  overt  act,  through  some  unforeseen  circumstance  the  offense  aimed 
at  by  the  conspiracy  cannot  be  committed. 

Crirmnal  Law:     Demurrer  to  the  indictment. 

Magoon  &  Wearer  and  W.  C.  Achx,  Attorneys  for  the  Mo- 
tion. 

W.  T,  Rawlins,  Ass't.  U.  S.  District  Attorney,  Contra. 

Woodruff^  J.  These  defendants  were  indicted  on  a  charge 
of  "conspiring  *  *  *  to  have  the  crime  of  adultery  com- 
mitted'' within  the  jurisdiction  of  this  court.  Upon  arraign- 
ment, coimsel  for  Kodama  demurred  to  the  indictment,  and 
later,  counsel  for  Iloshi  joined  in  the  demurrer.  Yoki  was  not 
represented  by  counsel,  but  the  court  ruled  that  the  decision  on 
the  demurrer  would  avail  for  or  against  Yoki's  case  also. 
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At  first  blush,  the  demurrer  to  the  indictment  in  this  case 
would  seem  to  be  identical  in  principle  with  the  motion  to  quash 
in  the  case  of  United  States  v.  Kojima,  et  aL  (2  U.  S.  Dis.  Ct. 
Haw.  12),  and  the  court  was  inclined,  since  the  Kojima  case 
had  not  been  shaken  on  appeal  or  otherwise,  to  overrule  the  de- 
murrer forthwith.    Argument  by  counsel  for  Kodama,  however, 
showed  conclusively  that  one  reason  which  might  avail,  either 
in  a  motion  to  quash  or  on  demurrer,  had  not  been  brought  to 
the  attention  of  the  court  in  the  Kojima  case,  and  therefore,  if 
the  reason  were  sufficiently  strong,  it  would  be  proper,  upon  a 
reconsideration  of  the  principles  laid  doAvn  in  that  case,  to  reach 
a  different  conclusion.     The  hesitancy  felt  by  me  to  give  any 
consideration  to  the  demurrer,  except  for  new  matter  brought 
forward,  was  based,  properly  I  believe,  upon  the  propriety  and 
necessity  for  repose  whereby,  when  one  member  of  the  court 
has  ruled  upon  a  point  of  law  after  full  consideration,  his  ruling 
should  be  allowed  to  stand  until  reversed  by  a  higher  court  or 
until  exceptionally  strong  occasion  for  reconsidering  it  has  been 
adduced.     Otherwise  the  people  and  the  attorneys  practicing 
before  the  bar  would  be  in  a  continual  state  of  uncertainty  con- 
cerning the  law. 
The  new  argument  brought  forward  is  in  effect  as  follows: 

1.  Conspiracy  under  section  5440  of  the  Revised  Statutes 
is  a  misdemeanor,  not  a  felony  {Burkwitz  v.  United  States,  93 
Fed.  452). 

2.  The  crime  of  adulterv  as  fixed  by  the  Federal  statutes  is 
also  a  misdemeanor,  since  Congress  did  not  choose,  in  enact- 
ing this  criminal  statute,  to  make  it  a  felony,  and  since  the  dis- 
tinction between  misdemeanors  and  felonies  imder  the  Federal 
criminal  laws,  in  the  absence  of  specific  direction  by  Congress 
in  any  one  of  those  laws,  must  be  determined  by  the  status  of 
that  crime  under  the  common  law. 

3.  There  are  no  such  persons  as  accessories  before  the  fact 
in  connection  with  misdemeanors.  In  other  words,  all  parties 
who  for  certain  acts  would  be  accessories  to  a  felony  would  for 
the  same  class  of  acts  be  principals  in  the  case  of  a  misdemeanor 
(4  Blackstone,  36;  1  Russell  on  Crimes,  GO,  note  1). 
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4.  Therefore,  since  the  Kojima  case  was  decided  practically 
on  the  ground  that  the  conspirators,  by  their  conspiracy,  made 
themselves  accessories  before  the  fact,  and  since  Judge  Dole 
did  not  have  these  points  brought  to  his  attention  in  that  case, 
it  would  be  proper  upon  this  demurrer  to  reopen  the  whole  case 
in  order  to  give  due  consideration  to  these  and  allied  arguments 
which  can  be  produced. 

I  find  it  unnecessarv  at  this  time  to  decide  whether  or  not  the 
contention  that  there  can  be  no  accessories  to  a  misdemeanor 
is  correct.  Granting  for  the  sake  of  argument  the  apparent  cor- 
rectness of  that  contention,  we  find  that  in  misdemeanors  those 
who,  because  of  certain  acts  would  have  been  accessories  if  the 
crime  were  a  felony,  are  as  a  matter  of  law  principals.  This 
technical  distinction  may  be  very  interesting,  but  it  does  not 
lead  to  any  conclusion  unless,  indeed,  it  were  that  there  can 
be  no  conspiracy  to  commit  an  offense  against  the  United  States 
unless  the  offense  is  a  felony.  I  would  hesitate  to  go  that 
length.  Section  5440  says  nothing  whatever  about  accessories 
or  principals,  nor  about  misdemeanors  and  felonies.  Congress 
saw  fit  to  make  it  a  crime  "if  two  or  more  persons  conspire 
*  *  *  to  commit  any  offense  against  the  United  States." 
We  must  presume  that  Congress  meant  something  by  the  word 
"any,"  and  the  only  reasonable  construction  to  my  mind  is  that 
it  meant  to  include  both  felonies  and  misdemeanors.  I  have 
no  doubt  that  Congress  had  power  to  make  the  conspiring  to- 
gether to  commit  a  misdemeanor  an  offense  against  the  United 
States.  If  this  be  true,  the  distinction  between  principals  and 
accessories  brought  out  by  counsel  ceases  to  have  any  weight 
when  an  indictment  under  section  5440  is  imder  consideration. 
I  therefore  hold  that  the  fact  that  a  conspiracy  under  section 
5440  and  the  crime  of  adultery  are  both  misdemeanors,  does 
not  per  se  prevent  an  indictment  for  an  alleged  conspiracy 
to  commit  the  crime  of  adultery. 

The  question  being  open,  the  court  would  not  do  its  duty  to 
the  forceful  argument  of  counsel  for  the  defense  if  the  above 
ruling  should  be  taken  as  concluding  the  case.     I  will  therefore 
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briefly  touch  upon  the  further  arguments  of  counsel.     It  is 
true  that  in  Shannon  &  Nugent  v,  Conwnonwealth  (14  Pa. 
226),  the  court  scoffs  at  the  idea  of  a  conspiracy  to  commit 
adultery.     It  is  also  true  that  in  the  Pennsylvania  case  the  in- 
dictment, in  partial  analogy  to  this  case,  charged  "that  other 
evil  disposed  persons  whose  names  to  the  inquest  are  as  yet 
unknown,"  besides    the    immediate    principals    Shannon    and 
Edna  Nugent,  took  part  in  the  conspiracy.     I  am  convinced, 
however,  that  the  Pennsylvania  court,  in  ridiculing  the  idea 
of  conspiracy,  took  into  account  only  the  man  and  woman  im- 
mediately involved,  and,  if  the  "other  evil  disposed  persons" 
had  been  identified  in  the  indictment  and  their  overt  act  in  the 
conspiracy  indicated,  the  court  might  have  decided  differently, 
or  at  least  might  have  found  the  indictment  less  ridiculous. 
Further,  if  the  "other  evil  disposed  persons"  had  been  set  forth 
in  conjunction  with  either  Shannon  or  Edna  Nugent  alone, 
thus  leaving  out  of  the  charge  of  conspiracy  one  of  the  imme- 
diate principals,  the  action  of  the  court  might  easily  have  been 
seriously  affected  and  the  decision,  which  under  the  circum- 
stances was  probably  right,  might  have  been  different. 

It  would  be  absurd,  as  stated  in  the  Nugent  case,  to  charge 
a  man  and  woman  with  a  conspiracy  to  commit  adultery  with 
each  other,  but  when  we  turn  to  the  Kojima  case  we  find  that 
such  a  conspiracy  can  exist,  whether  or  not  it  constitutes  an 
offense  known  to  the  law ;  and  coming  down  to  this  case  we  find 
ourselves  in  apparently  a  better  position  than  in  the  Kojima 
case.  Here  we  have  the  charge  that  three  men  conspired  to- 
gether to'  have  the  crime  of  adultery  committed,  one  of  these 
men  to  be  a  principal  actor  in  the  crime  itself.  It  is  not  charged 
that  the  woman,  the  other  principal,  joined  in  the  conspiracy. 
It  is  charged  that  the  intent  was  unlawful,  and  that  the  overt 
act,  namely,  the  delivery  of  the  woman  Kodama  to  one  of  the 
conspirators,  Yoki,  was  "contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided" ;  in  other  words,  was  an  offense 
against  the  United  States. 
It  is  true  that  the  words  "to  have  the  crime  of  adulterv  com- 


444  DISTKICT  OF  HAWAII.  [Vol.  3] 

mitted,"  and  the  expression  "did  deliver"  the  woman  to  said 
Yoki,  are  somewhat  subject  to  criticism  for  vagueness,  in  the 
light  of  that  certainty  which  should  be  given  to  the  particulars 
set  forth  in  an  indictment.  It  is  necessary  then  to  consider 
whether  they  are  sufficiently  uncertain  to  render  the  indict- 
ment liable  to  quashal. 

Language  is  after  all  a  clumsy  vehicle  for  the  transmission  of 
thought.  Although  care  should  be  used  in  the  language  em- 
ployed in  an  indictment,  here  as  everywhere  else,  since  the  in- 
dictment is  prepared  by  sixteen  or  more  ordinary  citizens,  we 
must  expect  to  give  to  any  language  used  its  reasonable  ordi- 
nary significance,  unless  there  is  strong  reason  for  insisting 
upon  its  technical  meaning.  If  the  indictment  had  charged 
that  the  conspiracy  was  for  the  purpose  of  committing  the 
crime  of  adultery,  and  if  the  conspiracy  to  commit  a  misde- 
meanor is  a  crime,  the  words  would  have  been  sufficient  even 
in  the  light  of  counsel's  contention  that  those  who  assist  toward 
the  commission  of  this  crime  are  principals.  In  a  charge  of 
conspiracy,  the  certainty  and  particularity  cannot,  and  is  not 
required  to,  be  as  exact  as  in  more  specific  crimes.  The  court 
holds  therefore  that  the  expression  "to  have  the  crime  of 
adultery  committed''  is  sufficientlv  svnonvmous  with  *'to  com- 
mit  the  crime  of  adultery,"  particularly  when  all  the  parties 
charged  are  of  the  same  sex,  so  that  the  accused  jx^rsons  are 
sufficiently  notified  of  the  charge  to  protect  their  substantial 
rights.  Therefore,  under  section  1025  R.  S.,  quashal  would  be 
contrary  to  the  express  direction  of  Congress. 

Turning  to  the  other  expression  which  is  claimed  to  be  fatally 
uncertain  or  ambiguous,  namely,  the  words  "did  deliver,"  it  is 
admitted  that  these  words  used  alone  would  not  be  sufficient  as 
to  particularity,  and  would  not  charge  sufficiently  an  overt  act 
in  the  technical  sense  of  that  expression.  Counsel  argues  con- 
tinually that  these  words,  and  he  must  mean  these  words  in 
their  context,  do  not  imply  that  the  deliverj'  was  in  some  Avay 
or  other  a  wrongful  one ;  in  fact  he  implies  that  the  only  mean- 
ing to  be  gathered  from  those  words  by  defendants  is  "per- 
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mitted."  This  cannot  be  admitted.  In  fact  it  would  take  a 
great  stretch  of  imagination  to  conceive  how  a  delivery  of  any 
person  or  anything  could  result  merely  from  permission.  Sup- 
pose I  have  Sold  my  dog  to  A,  who  whistles  for  the  dog  to  fol- 
low him.  You  might  say  that  I  deliver  the  dog  by  indicating 
permission  that  he  obey  the  call  of  his  new  master.  The  dog, 
however,  probably  looks  upon  the  permission,  signal  or  words, 
as  an  order  to  go,  and  even  in  such  an  extreme  case  the  attempt 
at  delivery  by  permission  is  in  effect  a  delivery  by  authorita- 
tive order.     It  mav  be  that  the  prosecution  will  find  difficultv 

•'1.  t/ 

in  proving  that  the  three  defendants  actually  conspired  to- 
gether and  that  two  or  one  of  them  did  commit  the  overt  act 
of  delivering  the  woman  to  the  other  for  the  unlawful  purpose 
in  the  sinister  meaning  of  deliver.  That,  however,  is  not  the 
question  before  the  court.  The  prosecution  must  attend  to  that 
upon  the  trial  of  the  case.  A  demurrer  or  motion  to  quash 
cannot  avail  against  an  indictment,  because  the  defendants  do 
not  believe  that  the  prosecution  can  prove  beyond  a  reasonable 
doubt  the  charges  laid  against  them. 

The  words  ^'did  deliver"  are  to  be  read  in  conjunction  with 
the  whole  indictment  and  the  court  holds  that  they  in  their 
context  notifv  the  defendants  with  sufficient  certainty  that  they 
arc  charged  with  gaining  and  exercising  such  control  over  the 
woman  that  two  of  them  were  able,  in  the  sinister  meaning  of 
the  word,  to  ^'deliver"  her  to  the  third  for  the  purpose  indicated. 

If  the  woman  Kodama  had  been  joined  in  the  indictment  as 
one  of  the  conspirators  and  the  charge  had  been  that  she  was 
delivered  to  another  of  the  conspirators,  this  decision  might 
have  been  different.  But  since  it  is  in  no  way  shown  or  indi- 
cated,  as  assumed  by  counsel  all  through  his  argument,  that  the 
woman  was,  during  the  hatching  of  the  conspiracy  and  before 
the  performance  of  the  overt  act,  a  consenting  or  willing  party 
to  the  proposed  offense,  the  case  seems  to  be  distinguished  from 
Shannon  &  Nugent  v.  Commvomvealth,  and  to  be,  if  anything, 
a  stronger  case  than  United  States  v,  Kojimu,  et  al. 

Counsel  contends  that  if  any  improper  coercion  was  brought 
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to  bear  upon  the  woman  in  this  case,  then  the  charge  of  the 
indictment  fails  because  the  conspiracy  must  have  been  to  do 
this  wrongful  thing  or  use  the  wrongful  force.    In  other  words, 
that  a  conspiracy  to  abduct,  or  seduce,  or  to  do  some  other 
crime  which  might  lead  up  to  the  adultery,  would  not  and 
could  not  be  a  conspiracy  to  commit  the  crime  as  charged.     In 
this  line  the  courts  have  held  that  it  is  an  offense  against  the 
United  States  ^^to  conspire  to  commit  any  unlawful  act  which 
results  in  the  obstruction  of  the  mail,  whether  that  result  was 
intended  or  not"   (United  States  v.  Stephens,  2  Hask.  164; 
In  re  Dehhs,  158  U.  S.  564;  In  re  Lennon,  166  U.  S.  548; 
United  States  v.  Sweeny,  95  Fed.  434).    It  follows  that  even 
though  the  the  overt  act  itself  may  have  been  unlawful  and  in- 
dictable under  either  Federal  or  local  law,  the  indictment  may 
properly  be  for  the  ultimate  offense  intended  to  be  committed, 
namely,  the  adultery,  even  though,  for  some  conceivable  reason 
such  as  the  sudden  death  by  heart  disease  of  either  of  the  im- 
mediate principals,   the  delivery  itself  was  never  committed. 
This  leads  to  a  consideration  of  the  claim  bv  counsel  that  there 
must  be  a    locus  penitent iue,  namely,  that  in  order  to  establish 
the  condition  of  a  conspiracy  it  must  be  that  the  parties  could 
have  repented  before  the  commission  of  the  overt  act     In  this 
case  it  is  charged  that  there  w^as  a  conspiracy  to  have  the  crime 
of  adultery  committed,  and  that  the  overt  act  w^as  the  delivery 
of  the  woman  to  one  of  the  conspirators.     Certainly  up  to  and 
after  such  delivery  the  conspirators  might  have  repented.    Yoki 
might  have  refused  to  keep  the  appointment,  and  receive  the 
woman  when  delivered;  Kodama  might  have,  before  such  ac- 
tual delivery,  repented  and  refused  to  carry  out  his  supposed 
persuasive  or  coercive  part  in  the  scheme;  Hoshi  might  have 
refused  to  take  his  cue  or  do  the  things  which  it  was  necessary 
for  him  to  do  in  order  that  the  delivery  might  take  effect,  or  he 
might  have  warned  the  woman  against  the  proposed  action,  or 
even  notified  the  authorities. 

I  have  not  touched  upon  that  which  is  a  matter  of  judicial 
notice  to  this  court  at  least,  namely,  that  in  many  instances 
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Japanese  women  are  in  effect  deliverable  chattels  in  the  hands 
either  of  their  husbands  or  of  some  other  persons  who  com- 
pletely control  their  actions.  It  is  not  necessary  to  go  to  the 
length  of  basing  the  sufficient  particularity  of  the  indictment 
upon  this  common  knowledge  of  the  community,  and  particu- 
larly as  might  be  safely  presumed  of  the  defendants  themselves ; 
but  if  the  meaning  of  the  words  alone  had  not  been  sufficiently 
strong,  it  would  have  been  proper  to  consider  the  eifect  of  the 
common  knowledge  of  this  condition  among  some  classes  of  the 
Japanese. 
.The  demurrer  is  overruled. 


WAIMAXALO  SUGAR  COMPANY  vs.  PACIFIC  MAIL 

STEAMSHIP  COMPANY. 

January  3,  1910. 

Admiralty  — Evidence — Admissihility  of,  relating  to  compensation  of 
other  vessels  performing  similar  service:  In  a  claim  for  quantum  meruit 
compensation  for  assistance  to  a  stranded  vesnel  bv  means  of  a  smaU 
steamer,  evidence  of  the  remuneration  which  other  vessels  received  for  as- 
sisting the  same  vessel  on  a  quantum  meruit  basis  may  be  received  on  the 
question  whether  the  plaintiff  is  entitled  to  pay  beyond  regular  rates  on 
the  ^ound  of  peril  to  its  vessel  in  the  service  rendered. 

Same — Same — Admissibility  of,  pertaining  to  negotiations  for  enoage- 
w^nt  of  plaintiff *s  vessel  after  previous  services  had  been  terminated: 
After  the  termination  of  services  of  plaintiff's  vessel,  plaintiff,  on  request, 
made  a  proposition  for  an  engagement  of  its  vessel  for  the  continuance  of 
its  service.  Held,  that  evidence  of  such  proposition  was  inadmissible,  as 
the  information  which  had  so  far  been  acquired  as  to  the  character  of  the 
service  in  regard  to  danger,  made  a  different  status  from  that  which  existed 
M  the  inception  of  the  work. 

Same — Evidence  as  to  matters  not  alleged  in  the  libel:  The  bill  was 
for  emergency  service,  and  contained  lo  allegation  of  salvage  service, 
l^vidence  was  introduced  which  tended  to  support  a  claim  for  salvage 
compensation,  had  allegations  therefor  been  made.  Held,  that  no  question 
of  salvage  compensation  can  bo  considered. 

Same — Question  of  compensation  for  an  attempt  to  assist  stranded  ves- 
tal, which  failed:  Under  a  bill  for  quantum  meruit  compensation,  in  an 
attempt  to  go  to  the  assistance  of  a  stranded  vessel  at  the  request  of  the 
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owner,  which  failed  bj  reason  of  the  boisterous  condition  of  the  sea  around 
the  stranded  vessel,  the  owner  of  the  vessel  making  the  attempt  is  en- 
titled to  some  compensation. 

Same — Compensation  for  quantum  meruic  services  in  assistin>i  a 
stranded  vessel  involving  hazard  to  the  assisting  vessel:  Services  uf  *a 
vessel  on  a  quantum  meruit  basis,  involving  danger  to  it,  are  entitled  to 
extra  compensation,  over  regular  rates. 

Same — Question  of  compensation  for  services  whereby  owner  of 
stranded  vessel  is  able  to  carry  out  its  contract  for  the  transportatior.  of 
passengers  and  their  baggage:  A  vessel  assisting  a  stranded  vessel  on  a 
quantum  meruit  basis,  and  performing  services  whereby  the  owner  of  the 
stranded  vessel  is  enabled  to  carry  out  its  contract  wit'ii  the  passengers  for 
the  transportation  of  themselves  and  their  baggage,  is  entitled  to  com- 
pensation therefor. 

Evidence — Weight  of  testimony  of  witness  who  remembers  and  acts  on 
what  he  remembers,  and  of  tvitiiess  who  does  not  remember:  Testimony 
of  a  witness  who  remembers  an  incident  and  acts  on  it,  has  more  weight 
than  that  of  a  witness  who  does  not  remember  the  incident. 

Admiralty — Evidence — Conditions  affecting  a  stranded  vessel,  as  re- 
lating to  the  question  of  emergency  service  of  an  assisting  vessel:  Evi- 
dence of  conditions  affecting  a  stranded  vessel,  significant  of  danger  to  it, 
or  in  the  minds  of  its  officers,  creating  an  emergency,  to  be  considered  on 
the  question  of  extraordinary  services  of  a  vessel  assisting  it  on  a  quantum 
meruit  basis. 

Same — Marine  insurance — Deviation  allowed  but  extra  premium  to  be 
reached  by  negotiations  in  case  of  loss:  Marine  insurance  covering  a 
deviation  with  extra  premium  to  be  found  through  negotiations  in  case  of 
loss,  not  to  be  considered  in  estimating  compensation  where  there  w:is  a 
deviation  but  no  loss. 

In  Admiralty:     Libel  in  pei'sonani  for  compensation. 

Henry  E.  Cooper,  Proctor  for  Libelant. 

Kinney,  McClanahan  £-  Derby,  Proctors  for  Libellee. 

Dole,  »J.  The  libelant  in  this  case,  a  corporation,  claims 
four  thousand  dollars  from  the  libellee,  also  a  corporation,  for 
services  rendered  the  steamship  Manchuria  by  its  steam 
schooner  Cummins,  of  a  draft  of  about  79  tons,  and  worth 
about  fifteen  thousand  dollars,  the  property  of  the  libelant, 
from  August  20th  to  August  27th,  inclusive,  the  Manchuria 
during  that  period  being  stranded  on  an  exposed  shore  on  the 
northerly  side  of  Oahu;  which  assistance  it  claims  internipted 
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its  own  regular  business  for  the  time  being,  and  required  ser- 
vices which  were  of  an  extraordinary  character  and  at  great 
risk  to  the  said  steam  schooner  and  of  great  benefit  to  the 
stranded  ship,  her  passengers  and  cargo;  and  especially  alleges 
that  on  the  20th  of  August  it  landed  passengers  and  hand  bag- 
gage from  the  Manchuria  at  Waimanalo,  making  two  trips  and 
carrying  about  197  passengers;  that  on  the  21st  of  August  it 
was  loading  sugar  at  Waimanalo  and,  having  placed  on  board 
about  four  himdrcd  bags,  was,  by  the  agents  of  the  libellee,  re- 
quested to  go  to  the  Manchuria,  and  immediately  responded  to 
such  request  and  went  out  near  the  Manchuria  but  found  the 
sea  too  rough  to  make  it  safe  to  do  any  w^ork,  and  then  went  on 
to  Honolulu ;  that  on  the  22nd  of  August  it  took  from  the  Man- 
churia and  carried  to  Honolulu  about  eighty  tons  of  passen- 
gers' baggage  and  twenty-six  boxes  of  valuables  worth  about 
seventy-five  thousand  dollars;  that  on  the  23rd  of  August  it 
carried  anchors,  cables  and  other  salvage  material  to  the  Man- 
churia and  received  baggage  from  her  w^hich  it  transported  to 
Honolulu ;  that  on  the  24th  it  carried  supplies  to  the  Restorer, 
a  ship  then  engaged  in  salvage  operations  in  connection  with 
the  Manchuria;  that  on  the  25th,  26th  and  27th  it  stood  ready 
to  respond  under  a  general  request  from  the  agents  of  the  Man- 
churia to  operate  if  wanted. 

The  answer  alleges  that  no  work  was  performed  by  the  said 
Cummins  for  the  Manchuria,  except  on  August  20th,  22nd  and 
23rd,  except  that  she  went  out  to  the  Manchuria  on  August 
21st  at  the  request  of  libellee's  agents  and  passed  by,  and  that 
she  did  nothing  out  of  her  ordinary  course  of  business  except 
on  such  days ;  that  her  work  was  not  of  an  extraordinary  char- 
acter, nor  was  she  at  any  time  in  danger  or  difficulty  thereby ; 
that  there  was  no  general  request  for  the  Cummins  to  be  ready 
to  be  called  upon  during  the  last  of  the  days  mentioned  in  the 
libel;  that  the  Cummins  w^as  used  merely  as  a  matter  of  con- 
venience and  not  as  a  matter  of  necessity,  there  being  other 
vessels  available  w^hich  could  have  done  the  same  work;  and 
denies  that  her  services  were  in  the  nature  of  salvage  services. 


29^D 
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The  several  reserved  rulings  on  objections  to  questions  to 
witnesses,  recorded  in  the  record  of  proceedings  in  court  on  the 
trial  of  the  case,  are  disposed  of  as  follows:  Those  on  pages 
19  and  20,  35  and  103,  as  to  the  words  in  the  answer,  relatinf^ 
to  boats  in  the  water,  106,  171  to  17^  and  following  pages, 
first  objection  on  249,  299,  306,  third  objection  on  342,  437, 
460  and  473,  are  sustained;  those  on  pages  13,  14,  103,  except 
as  to  the  words  in  answer  relating  to  boats  in  the  water,  104, 
156,  157,  158,  193,  342  first  and  second  objections,  348  and 
462,  are  overruled ;  motion  to  strike  on  page  348,  on  which  a 
ruling  was  reserved,  is  denied,  and  those  on  pages  20  and  437 
are  granted. 

The  pro  forma  rulings  on  pages  6,  7  and  13  are  affirmed. 

In  regard  to  objections  on  page  249  and  following,  to  admis- 
sion of  vouchers  of  payment  of  compensation  to  the  Pioneer 
and  other  vessels  assisting  in  the  operations  for  the  relief  of 
the  Manchuria,  as  there  seemed  to  be  some  confusion  in  the 
record  showing  inconsistency  in  the  rulings,  I  now  rule  on  such 
objections  as  follows: 

The  objections  are  sustained  with  the  exceptions  noted  liere- 
after,  on  the  groimd  that  although  some  authorities  allow  such 
testimony,  and  I  lx»lieve  it  should  be  allowed  imder  some  cir- 
cumstances,  vet  in  this  case,  the  testimony  offered  relates  to 
vessels  so  different  in  size,  capacity  and  steam  power  from  the 
Cummins  that  the  pay  they  have  received  for  time  of  scr\"ice 
or  for  trips  made,  fails  to  furnish  the  court  with  any  definite 
standard  bv  which  the  value  of  the  services  of  the  Cummins 
may  be  ascertained.  The  instances,  however,  where  such  other 
vessels  have  been  compensated  upon  a  quan-tum  meruit  basis 
for  the  amount  of  work  accomplished,  afford  some  light  on  the 
question  of  the  value  of  the  same  kind  of  work  performed  by 
the  Cummins  and  the  objections  to  the  testimony  relating  to 
the  pay  they  have  received  for  such  work  are  overruled.  ThiG 
finding  overrules  the  objections  to  questions  and  answers  re- 
lating to  the  services  of  the  steamship  Maui. 
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Upon  tlie  ruling  reserved  on  page  405,  the  ruling  above  re- 
lating to  page  249  applies. 

Ruling  was  reserved  on  objection,  page  425,  to  introduction 
of  blank  passenger  ticket  from  San  Francisco  to  Yokohama. 
The  blank  ticket  in  the  files  as  Exhibit  H  is  one  from  San 
Francisco  to  Honolulu.  This  is  admitted  and  the  objection  so 
far  as  it  applies  to  this  is  overruled,  subject  to  withdrawal  of 
request  by  libelant  for  its  production. 

On  pages  202  and  436,  rulings  were  resen'ed  on  objections 
to  testimony  relating  to  negotiations  for  the  engagement  of  the 
Cummins  after  the  termination  of  her  services, — the  basis  of 
these  proceedings.  These  objections  are  allowed,  the  conditions 
proposed  by  the  libelant  creating  a  status  that  was  so  different 
from  the  status  of  the  Cummins  from  August  20th  to  27th,  that 
the  evidence  offered  would  be  of  little  assistance,  and  would 
be  misleading  in  some  respects.  Moreover,  the  situation  that 
confronted  the  Cummins  on  August  20th  and  the  following 
days,  differed  much  from  that  of  August  31st,  the  date  of  libel- 
ant's proposition  for  an  engagement,  when  the  reef  landward 
of  the  Manchuria,  with  its  depth  of  water  and  nature  of  coral, 
was  better  understood. 

The  question  of  the  character  of  the  services  of  the  Cummins 
is  the  main  issue  in  this  case.  The  contention  is  made  by  the 
libellee  that  the  services  of  the  libelant  bv  means  of  the  Cum- 
mins  were  not  in  the  nature  of  salvage,  but  were  merely  such  as 
should  be  compensated  on  the  principle  of  quantum  meiixit. 
The  following  facts  bear  upon  this  point:  (1)  testimony  that 
after  being  informed  by  the  agents  of  the  libellee  that  the  ser- 
vices of  the  Cummins  were  no  longer  required,  and  before  the 
salving  of  the  Manchuria,  the  libelant  rendered  its  *'bill  for 
emergency  services  of  the  S.  S.  J.  A.  Cummins," — and  (2)  the 
libel  contains  no  allegation  of  the  performance  of  salvage  work, 
but  that  the  services  were  of  an  extraordinarv  character  and 
rendered  at  the  great  risk,  etc.,  nor  does  it  contain  any  claim 
for  compensation  for  services  of  that  nature.  If  this  were  a 
proceeding  in  rem  against  the  hull  and  cargo  of  the  Manchuria 
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with  the  existing  allegation  as  to  the  nature  of  the  services,  the 
fact  that  the  libelant  presented  its  bill  before  the  salvage  of  the 
Manchuria  would  not  probably  estop  it  from  its  right  to  sal- 
vage compensation  for  the  landing  of  passengers  and  cargo, 
unless  the  conclusion  on  the  second  point  should  be  adverse. 
In  regard  to  the  second  point,  may  the  libelant  have  salvage 
compensation,  in  spite  of  the  fact  that  it  has  based  its  claim 
solely  upon  emergency  services  ? 

"  Evidence  relative  to  matters  not  stated  in  the  pleading, 
nor  fairly  within  the  general  allegation,  is  impertinent  and  can 
not  be  made  the  foundation  of  a  decree."  Vansciver  v.  Bryan, 
13  N.  J.  Eq.  434,  436. 

Does  the  case  before  the  court  come  within  this  rule?  The 
libel  makes  no  claim  for  salvage  compensation,  but  instead,  for 
compensation  "of  an  extraordinary  character  and  rendered  at 
the  great  risk,  hazard  and  peril  to"  the  Cummins,  "and  to  the 
great  benefit  and  advantage  of  said  steamship  Manchuria,  her 
passengers  and  cargo,"  and  at  the  special  request  of  the  agents 
of  the  lil)ellee.  Testimonv  was  introduced  by  the  libelant  whieli 
would  have  tended  to  support  a  claim  for  salvage  compensa- 
tion, if  foundations  for  such  a  claim  had  been  set  forth  in  the 
libel.  The  pleadings  did  not  call  upon  the  libellee  to  meet  a 
claim  for  salvage,  but  only  one  for  extraordinary  services,  made 
at  great  risk,  hazard  and  peril  to  the  Cimimins,  and  for  loss  of 
time  while  the  "Cummins  was  held  in  readiness  to  promptly^ 
respond  to  any  instructions  or  request"  from  the  agents  of  the 
libellee,  whereby  its  own  business  was  interrupted.  T  am  of 
the  opinion  that  the  rule  above  stated  applies  as  well  in  ad- 
miralty proceedings  as  in  equity,  and  that  this  case  is  well 
within  it,  and  that  the  sole  issue  is  what  compensation  the 
libelant  is  entitled  to  for  its  services  and  the  delav  in  its  use 
of  the  Cummins  in  its  own  business,  as  above  stated. 

"  It  is  certainly  a  correct  principle  that  the  court  cannot  de- 
cree to  any  plaintiff,  whatever  he  may  prove,  more  than  he 
claims  in  his  bill.  Xothing  further  is  in  issue  Ix^tween  the 
parties."     fyhnims  v,  Guthrie,  13  F.  S.  18,  24;  Crochet  r.  Lee, 
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20  U.  S.  522,  524;  Han^ison  v.  Nixon,  34  U.  S.  483,  503; 
Boone  v.  Chiles,  35  U.  S.  176,  207 ;  Uobson  v.  McArthur,  41 
U.  S.  180,  194;  Eyre  v.  Potter,  56  U.  S.  41,  55. 

With  this  point  disposed  of,  the  amount  to  which  the  libelant 
is  entitled  on  a  basis  of  quantum  meiidt  is  to  be  considered. 

The  libellee  contends,  not  only  that  the  work  of  the  Cummins 
is  not  entitled  to  salvage  compensation,  which  contention  is  sus- 
tained by  the  court  as  above  set  forth,  but  also  that  it  was  mere- 
ly ordinary  service,  and  not  entitled  to  compensation  above 
regular  rates  because  of  any  element  of  risk  to  the  Cummins 
in  connection  therewith. 

It  appears  that  the  agents  of  the  Cummins, — which  was 
about  to  start  from  Honolulu  on  her  regular  trip  to  Waimanalo 
on  August  20th, — on  hearing  of  the  stranding  of  the  Manchu- 
ria, immediately  went  out  to  the  Manchuria  to  render  what 
assistance  she  could  and  as  those  in  command  of  the  ship  or 
her  agents  might  request;  that  she  went  out  to  the  Manchuria 
and  her  services  were  accepted  by  those  on  board  for  landing 
passengers  with  their  hand  baggage  on  that  day,  which  was 
accomplished  safely.  In  doing  this  she  was  compelled  to  pro- 
ceed to  the  starboard  side  of  the  Manchuria  as  she  lay  in  shallow 
water,  that  being  the  side  toward  the  shore  and  the  lea  side. 
The  weather  on  that  day,  according  to  the  evidence  of  the  cap- 
tain of  the  Cummins  was  boisterous.  This  is  supported  by  the 
evidence  of  Captain  Saunders  of  the  Manchuria,  who  refers  in 
his  two  letters  of  August  26th  (Libelant's  Exhibit  7)  to  the 
heavy  seas  on  that  day  and  to  the  *^twisting  jerks''  of  the  ship 
and  the  damages  to  the  interior  fixtures  thereby  caused,  and 
says  "last  night  and  today  so  far  is  the  roughest  we  have  had 
since  the  second  day  on  the  reef," — which  was  August  21st; 
and  in  his  deposition  (p.  10)  he  says,  "I  don't  think  there 
was  any  difference"  between  the  sea,  wind  and  surf  on  the  21st 
and  on  the  forenoon  of  the  20th.  See,  also,  Klebahn's  testi- 
mony, Tr.  p.  357.  The  defense  has  attempted  to  show  that  the 
operation  was  an  ordinary  one  attended  with  no  danger.  The 
master  of  the  Cummins,  without  knowing  of  the  character  of 
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the  sea  bottom  on  the  shore  side  of  the  Manchuria,  and  without 
waiting  to  inform  himself  by  taking  soundings,  which  would 
have  caused  considerable  delay,  proceeded  at  once  to  a  position 
at  the  gangway  of  the  Manchuria  to  tie  up  and  take  oS  the 
passengers. 

I  consider  that  this  oj^eration  was,  under  the  circumstances, 
attended  with  enough  uncertainty  to  include  possible  damage 
to  the  Cummins,  inasmuch  as  the  reef  on  which  the  breakers 
were  observable  was  but  several  hundred  feet, — exactly  how 
many  cannot  be  ascertained  from  the  testimony, — shoreward 
of  the  Manchuria,  and  that  the  character  of  this  space  being 
unknown  to  the  master  of  the  Cummins,  she  was  liable,  in  her 
maneuvers  in  going  to  the  gangway  of  the  Manchuria  and  in 
leaving,  to  encounter  projecting  coral  growths  which  might 
have  been  of  great  injury  to  her.  On  leaving  the  Manchuria 
she  went  around  her  bows,  which  was  the  nearest  part  of  the 
hull  to  the  shore,  and  at  one  time,  either  that  day  or  on  subse- 
quent days,  she  turned  around  and  went  out  around  her  stem, 
these  maneuvers  requiring  considerable  space  and  bringing  her 
much  nearer  to  the  shore  than  the  locality  where  the  Manchuria 
was  lying.  The  danger  to  the  Cummins  is  emphasized  by  the 
fact  that  the  dredger  ii'acific,  while  engaged  later  in  some  ser- 
vice to  the  Manchuria  near  her  bows,  allowed  her  stern  to  swing 
around  and  bumped  her  rudder  post  (Klebahn,  Tr.  p.  859)  ; 
and  also  by  the  fact  that  the  tug  Eleu,  while  turning  around 
on  the  shore  side  of  the  ilanchuria,  went  aground  (Ilaglund, 
Tr.  p.  231).  Moreover  the  testimony  relating  to  the  services 
of  the  steamship  Maui  and  her  compensation  therefor,  and  ad- 
mitted as  above  stated,  on  the  question  whether  the  services  of 
the  Cummins  Avere  ordinary  or  extraordinary,  is  eloquent  as 
to  the  unusual  nature  of  the  work  in  the  minds  of  the  agents 
of  the  libellce.  Counsel  for  claimant,  in  his  brief,  attacks  the 
theory  of  danger  to  the  Cummins,  but  the  testimony  favoring 
it  is  greatly  preponderating. 

Was  the  landing  of  the  passengers  a  service  necessary  to  the 
safety  of  the  ship  ?     This  is  answered  in  the  affirmative  by  the 


WAIMAXALO  CO.  vs,  PAC.  MAIL  S.  S.  CO.       455 


testimony  of  Mr.  Klebahn,  one  of  the  members  of  the  firm  of 
H.  Hackfeld  &  Co.,  Ltd.,  agents  of  the  Manchuria,  who  said  it 
was  the  best  thing  in  his  opinion  to  get  all  the  passengers  on 
board  the  ship  out  of  the  way  and  have  them  gotten  on  terra 
firma  as  quickly  as  possible  so  as  not  to  interfere  with  the  work ; 
as  long  as  they  are  on  board  they  have  to  be  looked  after  and 
it  takes  more  or  less  the  whole  crew  to  do  it  (Tr.  p.  335). 

The  services  of  the  Cummins  on  the  next  dav,  when  at  the 
request  of  the  agents  of  the  Manchuria  that  she  should  pro- 
ceed to  her  assistance,  she  gave  up  her  work  of  loading  cargo  at 
Wairaanalo  in  her  own  business  and  went  out  near  to  the  Man- 
churia, and  finding  the  weather  such  that  it  w^as  not  safe  to  go 
to  her,  proceeded  on  to  Honolulu,  was  work  to  be  paid  for,  in 
that  she  made  an  attempt  at  the  request  of  the  ship  and,  with- 
out fault,  was  unable  to  accomplish  anything.  That  the  Cum- 
mins was  justified  in  giving  up  her  plan  to  go  to  the  Manchuria 
on  the  21st  on  account  of  the  heaw  weather,  seems  demon- 
strated  by  Captain  Searle's  testimony  and  Captain  Saunders's 
letters  above  referred  to.  A\Tiether  on  finding  herself  unable 
to  render  any  assistance  on  that  day,  she  should  have  returned 
to  Waimanalo  and  finished  taking  in  cargo  in  her  re^ilar  busi- 
ness instead  of  going  on  to  Honolulu  with  the  small  amount 
of  cargo  she  had  already  taken,  is  a  question  which  would 
slightly  affect  her  claim  for  compensation  for  such  services.  I 
find  nothing  in  the  evidence  which  gives  any  satisfactory  reason 
why  she  should  not  have  finished  loading  her  own  cargo.  At 
any  rate  she  is  entitled  to  some  consideration  for  her  attempt. 

Her  services  on  the  22nd  consisted  in  the  removal  of  some 
eighty  tons  of  baggage  and  twenty-six  boxes  of  valuables  from 
the  Manchuria  and  conveying  them  to  Honolulu.  The  opera- 
tions on  the  shore  side  of  the  Manchuria  were  hazardous,  as 
already  noted,  and  were  not  in  the  nature  of  ordinary  opera- 
tions. The  boxes  of  valuables  of  an  agreed  value  of  seventy- 
five  thousand  dollars,  were  mainly  watch  cases  and  watch  ma- 
chinery,— freight  of  great  value  and  liable  to  Ix^  injured  by  salt 
water.    It  is  in  evidence  that  the  cargo  of  the  Manchuria  suf- 
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fefed  material  injury  from  the  stranding,  a  large  quantity  of 
it  being  damaged  by  salt  water  which  leaked  into  the  vessel, 
and  although  much  of  the  cargo  was  retained  on  board  for  a 
while  to  keep  the  ship  down  and  steady,  yet  it  all  had  to  be  re- 
moved eventually  for  the  sake  of  rendering  her  lighter  and  more 
buoyant  in  order  to  facilitate  the  work  of  removing  her  from 
the  reef. 

The  work  performed  on  the  23rd  was  the  transportation  of 
anchors,  chains  and  other  salvage  equipment  to  the  Manchuria, 
and  a  further  removal  of  passengers'  baggage  to  Honolulu. 

Counsel  for  the  libellee  contends  that  there  can  be  no  salvage 
of  baggage,  because  its  removal  "in  no  way  enures  to  the  benefit 
of  the  passengers";  and  cites  24  Ency.  of  Law,  1189,  and 
Kennedy  on  Civil  Salvage,  178.  Both  of  these  authorities  re- 
fer to  wearing  apparel  of  passengers  as  privileged,  but  this  in- 
cludes only  "apparel  and  such  other  articles  as  the  passengers 
wear,  with  the  usual  change  for  the  voyage,  and  as  they  actually 
take  with  them  for  use,  which  are  in  that  sense  attached  to  their 
persons;  not  trunks  delivered  into  the  exclusive  charge  of  the 
ship,  which  are  neither  in  use  nor  in  the  passengers'  possession 
during  the  voyage."  4  Cf.  Boulay-Paty,  Cour  de  Droit  Cajn- 
mercial,  p.  662;  Kennedy  on  Civil  Salvage,  52-53.  Libelant's 
brief  raises  a  further  point  in  this  connection,  which  is  that  the 
landing  of  the  passengers  enabled  the  Manchuria  to  carry  out 
her  contract  of  transporting  the  passengers  who  were  en  route, 
to  Honolulu  and  ports  beyond.  If  there  is  anything  in  this 
contention  it  applies  as  well  to  the  question  of  the  landing  of 
the  passengers'  baggage.  It  appears  by  the  authorities  that  a 
person,  not  the  owner  of  property  salved,  may  be  charged  sal- 
vage compensation,  if  he  is  benefited  by  the  salvage  thereof. 

"  I  think  it  [the  liability  to  the  payment  of  salvage]  exists 
in  cases  where  the  defendant  has  an  interest  in  the  property 
saved,  which  interest  has  been  saved  by  the  fact  that  the  prop- 
erty is  brought  into  a  position  of  security."  Five  Steel  Barges, 
15  L.  R.  (P.  D  .)142,  146;  Abbott's  Law  of  Merchant  Ships 
&  Seam<^n,  999 ;  Kennedy's  Civil  Salvage,  179. 
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Unquestionably  the  safe  landing  of  the  passengers  and  their 
ba^age  was  a  service  which  was  directly  in  aid  of  the  per- 
formance by  the  libellee  of  the  contract  of  transportation  of  the 
passengers  with  their  baggage.  This  discussion,  with  the  au- 
thorities, would,  it  seems  to  me,  apply  as  well  to  the  question 
of  earning  quantum  meruit  compensation,  inasmuch  as  it  was 
a  service  of  value  to  the  libellee,  bv  which  it  was  enabled  to 
carry  out  its  contract  with  the  passengers. 

On  the  24th  the  Cummins  discharged  the  load  brought  to 
Honolulu  on  the  previous  day  and  took  in  supplies  for  the 
cable  ship  Restorer,  then  engaged  in  operations  for  the  sal- 
vage of  the  Manchuria.  Such  supplies  were  carried  to  the 
locality  of  such  operations  and  delivered  to  a  launch  to  be  taken 
to  the  Restorer.  WTiitney.  says  this  was  done  at  the  request  of 
McClanahan,  who  denies  it.  The  ruling  infra  on  a  similar 
situation  applies  here. 

It  appears  from  Captain  Searle's  testimony  that  on  Monday, 
the  27th,  or  Tuesday,  the  28th,  the  Cummins  carried  supplies 
and  washing  from  Honolulu  to  the  scone  of  the  wreck  and  de- 
livercd  them  to  a  launch  to  be  taken  to  the  Manchuria. 

The  claim  that  the  Cummins  was  held  for  whatever  service 
the  libellee  might  require  until  some  time  on  Monday,  the 
27th,  thereby  interrupting  its  own  regular  business  with  ports 
on  the  Koolau  side  of  Oahu,  is  contested  by  the  defense.  Mr. 
\Miitney,  agent  for  the  Cummins,  testified  (Tr.  pp.  144-145) 
that  upon  asking  Mr.  McClanahan,  August  21st,  whether  he 
had  anv  further  use  for  the  Cummins,  was  told  that  they  would 
employ  her  until  further  orders,  and  that  on  Monday,  the  27th, 
he  was  informed  by  the  libellee's  agents  "that  the  services  of  the 
Cummins  were  no  longer  required  in  that  work,  but  that  they 
would  like  me  to  make  a  bid  for  the  transportation  of  cargo  to 
Honolulu"  (Tr.  p.  150).  Mr.  McClanahan  admits  that  he  so 
informed  Mr.  Whitney  upon  being  asked  by  him  whether  the 
use  of  the  Cummins  would  be  further  required,  but  that  there 
was  no  general  engagement  of  the  Cummins,  the  understand- 
ing being  solely,  that  they  were  to  be  notified  when  her  services 
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would  not  be  available,  and  that  on  the  21st,  when  the  Cum- 
mins attempted  to  go  to  the  Manchuria  but  failed,  and  on  the 
22nd  and  23rd,  when  she  went  alongside  of  the  Manchuria,  she 
acted  at  the  special  request  of  the  agents  of  the  libellee.  These 
three  occasions  of  the  action  of  the  Cummins  on  request  do 
not  bear  upon  the  question  of  an  engagement,  as  in  any  case 
special  instructions  as  to  the  movements  of  the  Cummins  would 
be  necessary. 

The  testimony  both  of  WTiitney  and  McClanahan  that  on  the 
27th  the  latter  informed  the  former  that  the  services  of  the 
Cummins  would  be  no  longer  required,  tends  to  support  WTiit- 
ney's  testimony  of  an  engagement  of  the  Cummins^  until  fur- 
ther orders.  Mr.  Whitney  was  so  impressed  by  Mr.  McClana- 
han's  language  that  such  an  engagement  was  definitely  made, 
that  he  instructed  the  master  of  the  Cummins  to  that  eifect, 
and  both  he  and  Captain  Searle  appear  to  have  acted  on  such 
an  understanding,  as  during  the  period  from  the  24th  to  the 
27th  of  August,  inclusive,  the  Cummins  was  not  sent  on  any 
of  her  accustomed  trips  to  ports  other  than  Waimanalo;  al- 
though she  did  some  of  her  own  business  with  the  latter  port 
during  that  period.  The  testimony  of  a  witness  who  definitely 
remembers  an  incident  and  acts  on  it,  is  generally  more  re- 
liable than  the  testimony  of  one  who  does  not  remember  it.  I 
am  of  the  opinion  that  an  engagement  of  the  Cummins  existed 
during  the  period  mentioned.  It  does  not,  however,  appear 
from  the  evidence  that  the  interruption  of  the  Cummins's  visits 
to  other  ports,  caused  any  injury  to  the  business  of  the  libelant 
with  such  ports,  or  to  its  customers. 

In  considering  this  case  the  condition  of  the  Manchuria  lying 
on  the  reef  near  to  an  exposed  coast  has  much  weight.  The 
fact  that  she  was  finally  saved  does  not  affect  the  questions  in- 
volved. It  is  obvious  that  she  was  in  a  position  of  great  dan- 
ger. Captain  Saunders's  two  letters  of  August  26th  (supra) 
are  eloquent  as  to  the  dangerous  position  she  was  in ;  her  move- 
ment on  the  reef  on  account  of  the  heavy  seas  being  disastrous 
to  her  internal  arrangements,  some  of  the  saddles  under  the 
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boilers  being  broken  and  the  boilers  "working  badly"  on  such 
saddles,  and  the  rivets  in  the  ballast  tanks  leaking.  There  was 
always  the  possible  danger  to  the  ship  and  to  its  cargo  and  pas- 
sengers from  the  possibility  of  a  heavy  swell  coining  in  from 
some  distant  storm,  a  coimnon  experience  in  the  Hawaiian 
Islands,  and  especially  on  their  northerly  shores.  Captain 
Olsen,  on  being  strongly  pressed  by  counsel  to  say  that  there 
was  no  danger  to  the  passengers,  would  only  go  as  far  as  to  say 
that  there  was  no  danger  to  them  "just  at  that  particular  time," 
implying  that  danger  might  arise. 

The  question  of  danger  to  the  Manchuria,  her  passengers  or 
cargo,  may  have  little  to  do  with  the  question  of  the  amount 
of  compensation  due  the  libelant,  inasmuch  as  the  latter  is  en- 
titled to  compensation  for  its  services  whether  such  danger  ex- 
isted or  not,  but  the  testimony  bearing  thereon  is  relevant  to 
the  main  issue  so  far  as  it  throws  light  on  the  question  of  the 
character  of  the  services  of  the  Cummins  and  the  element  of 
peril  in  its  operations,  and  also,  in  so  far  as  it  throws  any  light 
upon  the  conditions  under  which  such  operations  were  per- 
formed, as  showing  the  nature  of  the  emergency,  if  any,  that 
existed,  and  the  pressure  on  the  Cummins  because  of  such 
emergency,  or  because  of  the  impressions  of  the  officers  or 
agents  of  the  Manchuria  that  an  emergency  existed,  to  act 
promptly  and  take  chances. 

The  Cummins  was  insured  under  a  policy  which  provided 
that  a  deviation  is  covered  by  the  policy  at  a  premium  to  be 
agree<l  upon  afterward  according  to  equity.  I  find  that  her 
ser^'ices  in  going  to  the  Manchuria  were  deviations  from  the 
"coasting  navigation,"  permitted  by  her  policy.  Although  such 
deviations  were  covered  by  the  policy,  the  premium  to  i>e  paid 
in  case  of  loss  being  a  matter  of  negotiation,  presents  a  ques- 
tion of  discount  of  the  amount  of  insurance  monev,  that  can 
not  be  solved,  even  approximately  by  the  court,  and  which 
might,  should  the  occasion  arise,  be  settled  on  a  basis  that 
would  greatly  reduce  such  amount.  But,  as  the  occasion  has 
not  arisen,  the  contingency  canriot  be  considered  in  estimating 
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the  libelant's  compensation.     Blagg  v.  Bicknell,  3  Fed.  Cas. 
(No.  1476)  555. 

The  steamship  Maui  went  over  to  the  scene  of  the  wreck  as 
a  volunteer  on  August  20th,  and  received  on  board  from  236 
to  240  of  the  steerage  passengers  of  the  Manchuria,  who  were 
brought  to  the  Maui  in  her  own  boats  and  those  of  the  Man- 
churia, with  some  possible  assistance  from  the  boats  of  the 
steamship  Kinau.  The  Maui  did  also  about  two  hours'  pulling 
on  the  Manchuria.  She  was  allowed  for  her  services  that  day 
$1,500,  we  must  presume  on  a  quantum  meruit  basis,  as  the  bill 
was  presented  within  a  few  days  and  so  far  as  appears  without 
relation  to  the  success  of  the  salvage  operations.  The  bill  was 
stated  by  the  witness  Gedge  to  be  for  the  carrying  of  passengera 
only.  Taking  this  to  be  correct,  she  received  not  less  than  six 
dollars  for  each  passenger  carried  to  Honolulu.  Her  service 
in  receiving  the  passengers  from  small  boats  did  not  compare 
with  that  of  the  Cummins  in  its  work  of  receiving  the  197  pas- 
sengers from  the  gangway  of  the  Manchuria  in  the  element  of 
risk,  as  is  made  sufficiently  clear  above.  In  fact  the  risk,  if 
any,  to  the  Maui  may  be  said  to  have  been  so  small  as  to  have 
been  of  no  consequence.  In  view  of  the  above  estimate  of  the 
libellee  as  to  the  compensation  earned  by  the  Maui,  and  of  the 
risks  encountered  bv  the  Cummins,  I  find  that  the  libelant  is 
entitled  to  ten  dollars  for  each  passenger  landed  by  its  vessel, 
or  $1,970.00  for  the  197  passengers. 

On  Wednesday,  the  22nd,  and  on  Thursday,  the  23rd,  the 
Cummins  made  round  trips,  conveying  on  the  first  day  from 
the  Manchuria  to  Honolulu,  valuables,  such  as  watch  cases  and 
works,  and  coin,  mostly  the  former,  of  the  value  of  $75,000, 
and  about  eighty  tons  of  passengers'  baggage,  and  on  the 
second  day  conveying  to  the  ^lanchuria  wrecking  gear,  and 
taking  from  her  to  Honolulu  about  eighty  tons  of  passengers' 
baggage. 

In  considering  the  transportation  of  the  valuables,  I  take  into 
consideration  the  established  rate  for  carrying  such  freight  in 
the  coasting  service  of  the  Hawaiian  Islands,  which  is  one- 


WAIMANALO  CO.  vs,  PAC.  MAIL  S.  S.  CO.       461 


fourth  of  one  per  cent,  of  the  value.  This  comes  to  $187.50, 
and  in  view  of  the  unusual  and  perilous  nature  of  the  work  of 
the  Cummins  I  allow  twice  that  sum,  or  $375.  In  regard  to 
the  baggage,  the  regular  rate  of  freight  in  quantity  between 
Waimanalo  and  Honolulu  is  two  dollars  a  ton.  Allowing  four 
dollars  a  ton,  for  the  same  reason,  the  compensation  allowed 
for  the  160  tons  is  $640.00.  In  regard  to  the  wrecking  gear 
which  was  testified  to  in  such  a  general  way,  except  as  to  four 
or  five  anchors  weighing  three  tons  each,  it  is  difficult  to 
estimate  the  value  of  this  service.  I  allow  for  the  four  anchors, 
$48,  which  is  double  the  regular  rate  for  such  pieces  of  freight, 
and  $50  for  the  rest  of  the  wrecking  gear.  The  service  of  Tues- 
day, August  21st,  in  which  nothing  was  accomplished,  may  per- 
haps be  fairly  estimated  at  $50,  and  the  service  on  Friday,  the 
24th,  in  carrying  supplies  for  the  Restorer,  and  that  of  Mon- 
day, the  27th,  when  supplies  and  washing  were  taken  over 
for  the  Manchuria,  may  be  allowed  to  aggregate  $50.  The 
findings  then  may  be  scheduled  as  follows: 

Landing  passengers .$1,970.00 

Conveying  valuables  worth  $75,000  to  Honolulu...       375.00 

Conveying  160  tons  of  passengers'  baggage 640.00 

Carrying  wrecking  gear  to  Manchuria 98.00 

Attempt  of  August  21st  to  go  to  Manchuria 50.00 

Carrying  supplies  for  Restorer  and  Manchuria....         50.00 

Total    $3,183.00 

Decree  will  be  signed  for  this  amount  with  interest  from  the 
12th  day  of  October,  1906,  with  costs. 


Modified  on  Appeal:     See  Pacific  Mail  S,  S,  Co.  vs,  Wai- 
manalo Sugar  Co.,  181  Fed.,  927. 


462  DISTKICT  OF  HAWAII.  [Voi.  3] 


THE  UNITED  STATES  OF  AMERICA  vs.  MOSES  KOKl 

December  18,  1909. 

Criminal  law — Embezzlement — Indictment  based  on  suspicions  cire^um- 
stances:  The  prosecution  may  base  an  indictment  for  embezzlement,  not 
on  specific,  identifiable  items  of  embezzlement,  but  on  suspicious  circum- 
stances such  as  shortages  evidenced  by  false  official  statements  and  entries. 

Same:  All  evidence  tending  to  show  a  system  of  embezzlement  based 
on  suspicious  circumstances  may  be  admitted. 

Same — Burden  of  proof:  If  the  jury  are  convinced  beyond  a  reason- 
able doubt  by  evidence  of  prosecution  admitted,  that  an  actual  shortage 
has  existed  in  the  accounts  of  an  agent  accused  of  embezzlement,  the  bur- 
den of  proof  is  shifted  to  the  defendant  to  show  that  the  shortage  or 
shortages  were  not  as  a  matter  of  fact  caused  by  conversion  of  the  trust 
funds  to  his  own  use. 

Same — Embezzlement — Former  jeopardy:  K,  a  postmaster,  was  in- 
dicted, tried  and  acquitted  for  embezzling  money  order  funds.  The  in- 
dictment was  based  entirely  on  prima  facie  showing  of  a  shortage  as  of 
November  27th,  1907,  through  a  false  statement  in  an  official  paper  of  de- 
fendant. At  the  trial,  evidence  was  admitted  showing  the  official  conduct 
of  K's  money  order  business  from  August  11th,  1905,  to  December  13th, 
1907,  at  w^hich  date  he  resigned  without  a  shortage  then  existing  in  his 
accounts.  This  evidence  showed  at  least  eleven  other  interrelated  prima 
facie  shortages,  through  false  official  statements  or  gross  delays  in  re- 
mitting. For  six  of  these  other  indictments  had  been  returned  against  the 
same  defendant,  among  them  one  for  an  alleged  shortage  of  $1,865  on  No- 
vember 8th,  1907.  Many  times  more  evidence  of  this  $1,865  shortage  was 
admitted  on  the  former  trial  than  of  the  November  27th  shortage.  The 
record  evidence  made  part  of  the  special  plea  of  former  acquittal  shows 
that  all  the  alleged  shortages  are  inextricably  interdependent  on  each  olher 
and  that  there  is  no  evidence  of  even  one  identifiable  item  of  embezzle- 
ment. Held,  on  demurrer  to  the  special  plea,  that  a  system  of  shortages 
inextricably  interdependent  on  each  other  wherein  no  Identifiable  items  of 
embezzlement  are  shown,  constitutes  for  the  purposes  of  trial  a  continuing 
offense,  and  a  trial  on  an  indictment  based  on  one  of  the  prima  faeie 
instances  of  shortage  constitutes  jeopardy  as  to  all  other  alleged  shortages 
in  the  same  system. 

CHminal  Law:     Demurrer  to  defendant's   special  plea  of 
former  acquittal, 

R,  W,  Breckons,  TJ.   S.  District  Attorney,  for  the  Govern- 
ment. 
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Kinney,   Ballon,   Prosser  &   Anderson,   Attorneys  for  De- 
fendant. 


Woodruff,  J.  Moses  Koki,  the  defendant  in  this  case,  was 
indicted,  tried,  and  acquitted  on  the  charge  of  having,  as 
postmaster,  embezzled  money  order  funds  of  the  United  States 
on  Xovember  27th,  1907.  This  charge  was  not  based  upon  any 
alleged  conversion  or  conversions  to  his  own  use  of  specific 
items  of  such  funds,  but  on  the  fact  that  in  his  remittance  let- 
ter of  Xovember  29th,  1907,  which  purported  to  remit  all 
monev  order  funds  on  hand  at  the  close  of  business  ^November 
27th,  1907,  except  the  odd  cents,  he  stated  that  the  cash  balance 
for  Xovember  27th,  as  shown  bv  his  cash  book  at  the  close  of 
business  on  that  day  was  $1,114.81,  whereas  the  cash  book  itself 
shows  a  balance  of  $2,090.11.  Thus  the  charge  of  embezzle- 
ment in  that  case  was  based  upon  the  pi^uma  facie  showing  of 
a  shortage  of  $976.11. 

Upon  the  same  investigation  which  led  to  that  indictment, 
the  grand  jury  returned  six  other  indictments  against  defend- 
ant, all  based,  like  that  upon  which  he  was  acquitted,  on  alleged 
shortages.  The  record  evidence  establishes  these  discrepancies 
for  each  case,  from  the  lx)oks  and  remittance  letters  of  de- 
fendant as  postmaster,  from  the  routine  record  of  the  post  office 
business  as  shown  by  the  tags  and  envelopes  used  for  forwarding 
remittances  from  defendant's  office  to  Honolulu,  together  with 
the  dating  stamps  impressed  upon  such  tags  and  envelopes,  and 
the  official  records  of  their  arrival  at  the  Honolulu  post  office, 
and  from  the  sailing  and  arrival  dates  of  Hawaiian  Inter- 
Island  mail-carrying  steamers,  during  the  period  covered  by 
the  indictments. 

The  indictments  based  upon  shortages,  including  the  one  al- 
ready tried,  are,  as  respects  the  dates  of  the  alleged  embezzle- 
ments or  shortages  and  their  amounts : 


Septeml^er  18,  1907, 
September  25,  1907, 
October  16,  1907, 


$    875.25; 

943.35 ; 

1,129.53; 
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October  24,  1907,  915.00 

November      8,    1907,  1,865.00 

Xovember   12,    1907,  730.21 

November   27,    1907,  976.11. 

The  case  now  before  the  court  upon  defendant's  special  plea 
of  fonner  acquittal,  and  demurrer  thereto  by  the  prosecution, 
is  different  from  the  other  cases  of  the  above  list  in  the  one  par- 
ticular that  the  remittance  letter  dated  November  2nd,  1907, 
does  not  allege  a  balance  for  August  31st,  1907,  different  from 
that  shown  bv  the  cash  book.  Like  all  the  other  allied  cases, 
however,  this  indictment  does  not  enter  into  particulars,  but 
the  record  evidence  shows  that  as  far  as  the  amount  charged 
as  embezzled  ($1,865)  is  concerned,  it  is  based  upon  a  pre- 
viously existing  shortage  discovered  on  the  date  charged  in  the 
indictment  November  8th.  This  was  discovered  and  evidenced, 
as  shown  by  the  record  made  part  of  defendant's  special  plea, 
by  the  declaration  of  defendant  to  Inspector  Hare,  made  on 
Noveml)er  8th  in  the  course  of  official  business,  that  he  had 
remitted  said  $1,865  November  2nd,  whereas  the  record  shows, 
and  is  uncontradicted,  that  the  remittance  was  not  sent  until 
several  days  after  November  8th,  thus  establishing  prima  facie 
a  shortage  of  $1,865  on  November  8th. 

Defendant's  plea  of  former  acquittal  must,  if  it  has  any 
value,  be  paramount  to  a  declaration  that  when  he  was  tried  for 
the  alleged  embezzlement  of  $976.11  on  November  27th,  1907, 
he  was  likewise  put  in  jeopardy  as  to  any  embezzlement  in- 
volved in  the  alleged  shortage  of  $1,865  on  November  8th;  and 
that  the  jury,  under  proper  instructions  from  the  court,  could 
have,  on  the  trial  of  the  indictment  particularizing  November 
27th,  given  a  verdict  based  partly  or  entirely  on  the  evidence 
adduced  or  adducible  concerning  the  indictment  to  which  the 
special  plea  has  been  entered.  If  such  a  verdict  could  have 
been  reached  at  the  trial  as  a  matter  of  law,  the  plea  of  former 
acquittal  must  be  sustained  and  the  defendant  discharged.  If, 
on  the  other  hand,  such  a  verdict  could  not  have  betn  reached 
lawfully,  defendant  was  not  placed  in  jeopardy  concerning  the 
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alleged  embezzlement  of  ISTovember  8th,  and  his  special  plea 
must  be  dismissed. 

Let  us  follow  briefly  the  history  of  the  former  trial.  The 
prosecution  was  evidently  confronted  from  the  beginning  of 
the  trial  with  tAvo  difliculties;  one  real,  namely,  that  the  evi- 
dence adducible  was  not  such  as  would  show  any  specific  con- 
version or  conversions  of  government  funds;  the  other  merely 
apparent,  namely,  that  to  make  out  a  case  it  would  be  necessary 
to  show  a  system  of  embezzlements  evidenced  by  a  series  of 
shortages,  and  false  official  statements.  The  showing  of  a  sys- 
tem was  not  a  necessity,  since  the  establishment  through  the 
post  oflSce  records  kept  by  defendant  himself,  of  a  false  state- 
ment made  by  him  in  an  official  paper  November  29th  con- 
cerning the  balance  on  hand  November  27th,  combined  with 
a  failure  to  remit  $976  of  the  funds  on  hand  November  27th, 
established  in  itself  a  prima  facie  sho^ving  of  embezzlement, 
which  shifted  the  burden  from  the  prosecution  to  the  defense 
(charge  of  Judge  Dole  to  the  jury  in  previous  trial).  Evi- 
dence concerning  several  other  shortages  did  not  shift  the  bur- 
den any  more  completely  but  merely  made  it  heavier. 

Be  that  as  it  may,  from  the  beginning  of  the  trial  the  gov- 
ernment struggled  to  place  in  evidence  all  the  official  books, 
letters,  entries,  post-marks,  tags,  envelopes,  etc.,  which  had  to 
do  with  each  and  every  shortage  set  forth  in  the  above  list.  The 
defense  contended  against  the  admission  of  this  evidence. 
Judge  Dole,  after  long  argument  and  consideration,  decided 
(written  opinion  on  file)  that  all  evidence  tending  to  show 
through  manifest  shortages  or  false  official  statements,  that 
money  order  funds  had  been  embezzled,  was  admissible.  He 
naturally  admitted  also  all  official  records  prior  to  the  date  of 
the  earliest  indictment,  for  what  they  were  worth  either  to  the 
prosecution  or  the  defense  to  strengthen  the  circumstantial 
chain  of  evidence  of  the  alleged  system  of  embezzlement  or  to 
help  the  defense  bear  the  burden  of  raising  a  reasonable  doubt 
as  to  whether  the  apparently  intentional  shortages  and  false 
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statements  did  as  a  matter  of  fact  result  from  one  or  many 
items  of  embezzlement. 

Briefly  the  main  points  of  evidence  relied  on  by  the  prosecu- 
tion as  shown  by  the  record,  were  as  follows : 

1.  That  remittance  letter  of  Xovember  29th,  established, 
by  its  false  entry  concerning  the  cash  book  balance  of  November 
27th,  a  prima  facie  showing  that,  at  some  time  on  or  before 
November  29th,  $976.11  had  been  embezzled  by  defendant. 

2.  That  although  prior  to  the  remittance  letter  of  August 
16th,  1907,  no  such  letter  contained,  when  compared  with  the 
cash  book  or  as  far  as  kno^vn,  any  false  statement  concerning 
the  state  of  his  monev  order  funds  or  the  amount  actually  re- 
mitted  with  such  letter. 

3.  But  the  remittance  letter  of  August  16th,  1907,  and  all 
subsequent  letters  up  to  and  including  that  of  November  29th, 
except  only  those  purporting  to  remit  the  balance  on  hand  as 
of  August  31st,  September  30th,  and  November  30th,  con- 
tained, as  compared  mth  the  cash  book,  false  statements  of  the 
balance  of  monev  order  funds  on  hand. 

4.  Although  the  remittance  letter  dated  November  2nd, 
1907,  did  not  state  falsely  as  compared  with  the  cash  book,  the 
balance  on  hand  October  31st,  nevertheless  a  shortage  as  of 
November  8th  or  some  time  earlier  of  the  entire  $1,865  which 
should  have  been  on  hand  October  31st,  is  shown  by  the  following 
record  evidence:  Inspector  Hare  inspected  defendant's  postoflSce 
November  8th,  1907.  He  found  an  apparent  shortage  ($1,865) 
of  money  order  funds.  Defendant  explained  this  by  stating 
that  he  had  remitted  $1,865  November  2nd,  1907.  Pursuant 
to  his  custom,  Ins^xx^tor  Hare  noted  the  money  order  funds 
shown  to  him  by  defendant  as  actually  on  hand  (pp.  64,  et  seq). 
He  found  some  cash,  and  checks  aggregating  $350.65.  Ac- 
cording to  custom,  he  made  a  memorandum  of  the  checks. 
Among  them  he  noted  two  checks,  for  $83  and  $10,  dated  re- 
spectively November  1st  and  7th.  These  two  checks,  and  one 
for  $5  received  by  defendant  on  November  12th,  without  con- 
tradiction that  they  were  in  defendant's  post  office  on  Novem- 
ber 8th,  or  later,  were  shown,  also  without  contradiction,  to 
have  been  in  the  alleged  remittance  ($1,865)  of  November 
2nd.      There   is   further  uncontradicted   corroboration   of  the 
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prima  facie  conclusion  to  be  drawn  from  the  presence  of  these 
checks  in  the  $1,865  remittance,  based  upon  post-maj'ks  and 
oificial  records  (p.  74,  et  seq.),  that  the  alleged  remittance  of 
November  2nd  was  actually  despatched  later  than  November 
12th  and  therefore  could  not  explain  the  shortage  of  $1,865, 
discovered  by  Inspector  Hare  on  November  8th. 

The  defendant  practically  admitted  the  facts  set  forth  above, 
but  places  evidence  of  record  intended  to  raise  a  reasonable 
h\q)othesis  contrary  to  the  assumption  of  specific  embezzle- 
ments : 

1.  Prior  to  August  1st,  1907,  the  date  upon  which  the 
prosecution  claimed  the  system  of  embezzlement  began,  every 
suspicious  feature  of  the  alleged  system  is  in  evidence  from 
the  exhibits  of  the  prosecution,  except  only  the  one  feature  of 
stating  officially  and  falsely  a  balance  different  from  that  shown 
by  the  cash  book. 

2.  That  during  August  and  the  next  succeeding  months  the 
defendant  was  recovering  from  an  illness.  His  weakness  led 
him  to  delay  making  up  his  cash  book  until  after  the  first  of 
each  month,  whereby  it  was  impossible  to  know,  except  for  the 
remittance  at  the  beginning  of  each  month,  during  August, 
September,  October  and  November,  the  actual  cash  book  bal- 
ance. Wherefore  the  hypothesis  intimated  is  that  for  con- 
venience the  amount  ready  for  remittance  was  temporarily 
treated  in  the  remittance  letter  as  a  cash  book  balance, — a  lie 
perhaps,  but  certainly  not  an  embezzlement. 

3.  During  his  entire  postmastership,  defendant,  to  serv'e  the 
public  as  well  as  possible,  accepted  at  his  own  risk  personal 
checks  and  government  warrants,  but  understood  that  he  must 
not  remit  small  checks,  especially  those  with  odd  cents,  nor 
cash  if  he  could  possibly  help  it;  also  that  he  should  not  remit 
by  his  personal  checks.  For  this  reason  defendant  was  con- 
stantly put  to  it  to  transform  small  checks,  warrants  and  cash 
into  reasonably  large  checks  without  odd  cents,  and  for  that 
purpose  had  his  nephew,  the  assistant  postmaster,  Joshua  D. 
Koki,  carry  a  more  or  less  perfunctory  bank  account  w^ith 
Bishop  &  Company.  There  was  frequent  and  considerable  de- 
lay in  transforming  cash,  small  checks  and  even  government 
warrants  into  proper  drafts.     The  bank  was  naturally  reluct- 
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ant  to  give  credit  before  collections  were  made.  The  hypothesis 
intimated  is  that  both  before  and  after  August  1st,  including 
the  magnified  case  of  November  2nd,  the  suspicious  feature  of 
delay  in  remitting  was  not  due  to  embezzlement  of  any  govern- 
ment funds,  but  to  the  extreme  efforts  of  defendant  to  carry 
on  his  post  office  business  in  the  way  in  which  the  government 
officials  desired,  or  perhaps  to  malfeasance  by  the  assistant  post- 
master, Joshua  D.  Koki. 

4.  Defendant's  father  died  November  1st  or  2nd,  and  the 
remittance  letter  of  November  2nd  was  signed  by  Joshua  D. 
Koki,  assistant  postmaster.  The  hypothesis  intimated  is  that 
on  November  8th,  when  defendant  told  Inspector  Hare  that 
$1,865  had  been  remitted  November  2nd,  he  had  every  reason 
to  believe  so  and  as  far  as  he  is  concerned  at  least  had  no  knowl- 
edge of  or  part  in  that  particular  delay,  being  afflicted  during 
earlv  November  bv  the  double  difficultv  of  his  own  phvsical 
weakness  mentioned  above,  and  the  death  of  his  father. 

So  much  for  the  main  facts  of  the  case.  It  would  require  a 
volume  to  set  forth  all  the  details  and  subtleties  of  the  evidence. 
Nearly  every  official  transaction  of  defendant  from  August 
11th,  1905,  to  December  18th,  1907,  the  date  on  which  he 
ceased  to  hold  his  position,  was  placed  before  the  jury  against 
the  repeated  objections  of  defendant  The  jury  acquitted  de- 
fendant. To  reach  that  verdict  required  the  unanimous  votes 
of  the  twelve  jurors,  and  since  defendant  did  not  deny  any  of 
the  suspicious  features  brought  forward  by  the  prosecution's 
evidence,  it  can  only  be  concluded  that  the  hypotheses  inti- 
mated by  the  tcstimonv  of  defendant,  must  have  raised  a  rea- 
sonable  doubt  in  the  minds  of  each  and  every  juror  as  to  his 
guilt. 

But  was  that  verdict  merely  that  thev  had  a  reasonable  doubt 

i/  *■' 

as  to  whether  the  suspicious  circumstances  of  the  false  state- 
ment in  the  letter  of  November  29th,  proved  an  embezzlement 
at  some  time  prior  to  that  date,  or  did  they,  having  before  them 
many  times  more  evidence  concerning  alleged  shortages  of 
other  dates,  particularly  this  one  of  November  8th,  and  con- 
cerning the  system  of  business  of  defendant  before  and  after 
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August  1st,  conclude  that  they  were  reasonably  doubtful  as 
to  whether  defendant  had  at  any  time  during  incumbency  of 
his  office,  embezzled  money  order  funds  ? 

Let  us  first  turn  to  the  charge  to  the  jury  to  see  whether  the 
court  thereby  warranted  the  jurors  in  finding  a  verdict  which 
covered  the  suspicious  circumstances  contained  in  all  the  in- 
dictments connected  with  this  system  of  false  statements. 

In  paragraph  16  the  court  says: 

"  If  you  find  from  the  evidence  that  the  defendant  so  man- 
aged his  operations  as  postmaster  that  the  receipts  of  the  oflSce 
served  to  cover,  for  the  time  being,  a  distinct  previous  embez- 
zlement, or  embezzlments,  such  conduct  would  not  be  embezzle- 
ment" 

It  is  not  necessary  to  consider  whether  the  court  was  wrong 
in  making  this  charge  contrary  to  the  views  of  the  prosecution. 
The  court  charged  in  this  way  properly  I  believe,  and  thus  re- 
moved the  possibility  that  the  jury  could  confine  itself  to  such 
specifically  proven  and  admitted  instances  as  the  use  of  the 
Akona  check  for  $83,  the  two  Vredenberg  checks  for  $10  and 
$5  respectively,  and  the  L.  A.  Andrews  check  for  $40,  as  spe- 
cific cases  of  embezzlement.  The  elimination  of  these  items 
left  the  jury  with  no  recourse  but  to  convict  or  acquit  on  the 
shortage  of  November  27th,  or,  if  the  charge  of  the  court  war- 
ranted them  in  looking  further,  on  some  one  or  more  of  the 
other  shortages. 

In  paragraphs  19  and  20  the  court  instructed  the  jury  spe- 
cifically that  a  belief  on  their  part  in  the  existence  of  a  short- 
age on  November  27th,  must,  in  the  absence  of  a  reasonable 
doubt  as  to  its  meaning,  lead  to  a  verdict  of  guilty ;  and  if  the 
court  had  referred  to  the  other  shortages  merely  as  evidence 
tending  to  show  a  system,  we  might  conclude  that,  whether  the 
court  had  gone  as  far  in  the  charge  as  it  should,  the  verdict  of 
the  jury  under  the  instructions  of  the  court,  should  have  cov- 
ered only  the  shortage  of  November  27  th. 

However,  when  we  turn  to  paragraph  17  we  find  the  court 
savs : 
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"  If  vou  believe  from  these  books  of  account  and  remittance 
letters  [in  evidence]  that  the  defendant  converted  to  his  own 
use  in  any  way  whatsoever  on  or  about  November  27th,  1907, 
any  of  the  money  order  funds  of  the  United  States  referred  to 
by  books  and  letters  and  covered  by  the  indicbment,  then  you 
may  return  a  verdict  of  guilty." 

x\pplying  rules  of  legal  construction  to  this  charge,  I  am 
forced  to  the  conclusion  that  paragraph  17  and  paragraphs  19 
and  20  are  not  merely  repetition  of  the  same  idea.  Paragraph 
17,  through  the  expressions  *'  or  about  November  27th,"  and 
"in  any  way  whatsoever,"  and  ''any  of  the  money  order  funds^^^ 
leads  irresistibly  to  the  conclusion  that  the  court  was  charging 
the  jury  that  they  might  convict  or  acquit  for  embezzlements 
of  which  they  were  convinced  other  than  those  which  might 
have  taken  place  Xovember  27th.  Thus,  if  the  L.  A.  Andrews 
check  for  $40  paid  to  defendant  for  money  orders  "about  No- 
ve^nber  27th,"  namely,  on  Xovember  29th,  had  been  converted 
to  private  use  by  defendant  on  that  date,  the  jury  would  have 
been  warranted  in  basing  a  verdict  upon  that  specific  case  of 
embezzlement.  Is  there  any  less  reason  to  believe  that  the  same 
would  be  true  of  the  Akona  and  Vredenberg  checks,  even 
though  the  jury  had  been  convinced  that  they  were  converted 
to  private  use  at  or  about  the  time  they  were  received  by 
defendant  Xovember  1st,  7th,  and  12th  respectively  ?  Is  it  not 
also  true  that  the  shortage  of  $1,865  discovered  by  Inspector 
Hare  on  Xovember  8th,  the  shortage  of  $730.21  on  Xovember 
12th,  as  shown  bv  the  false  statement  in  remittance  letter  of 
Xovember  15th,  and  the  shortage  of  Xovember  27th,  are  all, 
in  the  light  of  the  record  evidence,  inextricably  interdependent 
upon  each  other  ? 

Let  us  look  at  the  practical  impossibility  of  determining 
from  the  uncontradicted  record  evidence,  (a)  the  date  upon 
which  the  alleged  system  of  embezzlements  began;  (b)  how- 
many  separate  items  of.  embezzlement  there  were;  (c)  how^ 
many  different  shortages  there  were;  (d)  to  what  extent  and 
when  shortages  caused  by  embezzlements  were  reduced  by  any 
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private  funds  of  defendant;  (e)  the  extent  to  which  delayed 
remittances  like  those  of  August  9th,  and  September  13th,  or 
false  statements  of  balance,  were  caused  not  entirely  or  partly 
bv  specific  embezzlements  but  by  the  uncontradicted  effort  of 
defendant  to  convert  cash  and  small  checks  into  desirable  drafts. 
Besides  the  above  list  of  seven  indictments,  it  would  have 
been  equally  reasonable  for  the  grand  jury  to  return  two  others 
as  far  as  false  statements  of  balance  are  concerned, — one  based 
on  remittance  letter  of  August  16th,  which  evidenced  a  short- 
age of  $709  on  August  14th,  and  the  other  August  23  rd,  evi- 
dencing a  shortage  of  $571.48  on  August  21st.  The  letter  of 
August  16th  is  the  first  known  false  statement  in  defendant's 
official  records,  and  the  prosecution  assumes  that  the  embezzle- 
ment must  have  therefore  begun  after  July  31st.  But  turning 
to  remittance  letter  of  August  9th,  which  forwards  the  actual 
balance  on  hand  July  31st,  and  to  Government's  Exhibit  No. 
17,  we  find  that  the  balance  of  $1,010.17  available  for  remit- 
tance July  31st  could  probably  have  been  remitted  on  the 
Claudine,  reaching  Honolulu  August  1st,  and  surely  on  the 
Kinau,  Mauna  Loa,  or  Claudine,  reaching  Honolulu  August 
3rd,  6th  and  8th  respectively.  Why  this  delay  over  three  or 
perhaps  four  mail  steamers?  Suspicions  having  once  been 
aroused  that  a  system  of  embezzlement  began  soon  after  July 
31st,  why  not  infer  from  this  delay  that  it  began  before  that 
date,  and  that  the  delay  was  caused  by  the  necessity  of  waiting 
to  obtain  enough  funds  to  cover  the  July  31st  balance,  either 
from  money  order  receipts  of  the  office  or  from  the  private  re- 
sources of  defendant?  Again,  granting  that  these  well-war- 
ranted suspicions  are  correct,  how,  except  by  knowledge  of 
specific  items  of  embezzlement,  could  the  prosecution  find  the 
initial  shortage  in  the  alleged  system,  or  determine  from  time 
to  time  just  what  possible  fluctuating  shortages  there  might 
have  been  ?  The  false  statement  in  remittance  letter  of  August 
10th  is  only  additional  evidence  of  some  shortage  at  or  before 
that  date.     Again  turning  to  the  remittance  letter  of  September 
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13th,  we  find  that  the  prosecution  did  not  deem  it  necessary  or 
wise  to  indict  for  a  shortage  based  on  the  great  delay  in  trans- 
mitting by  that  letter,  although  Government's  Exhibit  17  shows 
that  the  three  mails  received  in  Honolulu  September  5th,  7th 
and  12th  were  allowed  to  go  without  the  remittance.  This  de- 
lay, in  view  of  the  evidence  that  the  system  of  embezzlement 
must  have  begun  before  August  16th,  would  surely  have  war- 
ranted an  indictment  for  embezzlement  on  or  about  September 
13th.  The  shortages  evidenced  by  false  statements  in  remit- 
tance letters,  and  by  delays  in  remitting,  are  too  uncertain  in 
time  and  amount,  and  too  much  complicated  with  the  explana- 
tory evidence  of  defendant  to  make  it  reasonably  probable  that 
any  one  of  these  shortages  can  be  so  extricated  from  the  others, 
that  a  trial  based  upon  one  can  be  said  to  be  reasonably  sepa- 
rable from  any  other  in  the  same  system. 

If  there  were  any  embezzlements  during  Kovember  we  can 
not,  from  the  evidence,  determine  or  guess  exactly  the  amounts, 
the  number,  and  the  dates  of  any  or  all  of  them,  to  say  nothing 
of  attempting  to  find  to  what  extent  apparent  shortages  at  any- 
particular  date,  were  affected  by  non-criminal  efforts  of  de- 
fendant or  his  agent  Joshua  D.  Koki  to  convert  cash  and  small 
personal  checks  into  larger  drafts,  or  even  by  criminal  misuse 
of  the  funds  by  Joshua  D.  Koki. 

It  is  reasonable  then  to  believe  that  ''about  November  27th'' 
reaches  back  as  a  matter  of  law  at  least  through  the  alleged 
period  of  systematic  shortages  following  August  1st,  1907, 
which  led  to  the  indictment  now  before  the  court 

The  only  hesitation  about  reaching  this  conclusion  from 
paragraph  17  of  the  charge,  would  be  the  italicised  words, 
"and  covered  by  the  indictment/'  But  it  would  be  absurd  to 
assume  that  the  indictment  ''covered"  only  embezzlements  ac- 
tually of  Xovember  27th.  Time  is  not  necessarily  of  the  es- 
sence of  a  criminal  charge.  If  the  time  "covered  by  the  indict- 
ment'' may  be  one  day  before  or  after  November  27th,  it  cer- 
tainly can  be  two  days,  and  I  hold  may  cover  reasonably  all  the 
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days  from  August  1st  to  December  13th,  if  that  is  the  period 
of  the  alleged  systematic  embezzlements, — surely  can  cover  to 
November  8th  or  earlier. 

Therefore  I  conclude  that  the  charge  to  the  jury  must  have 
and  should  have  led  the  jurors  to  take  into  account  the  volumi- 
nous evidence  before  them  concerning  the  alleged  shortage  dis- 
covered by  Inspector  Hare  on  November  8th,  1907;  and  that 
the  defendant  was  placed  in  jeopardy  concerning  that  specific 
alleged  shortage.  The  acquittal  therefor  at  the  previous  trial 
reached  to  and  included  both  in  law  and  in  fact  the  indictment 
now  under  consideration. 

This  conclusion  could  not  have  been  reached  if  the  discovery 
of  a  shortage,  whether  by  inspection  as  in  the  case  of  November 
8th  or  by  a  false  official  statement  as  in  the  case  of  November 
27th,  were  in  itself  an  embezzlement.  Shortages  are  mere  evi- 
dence of  embezzlement,  which  can  be  rebutted  as  was  shown  by 
the  verdict  in  the  November  27th  case.  There  has  been  a  con- 
stantly progressive  but  thoroughly  logical  development  of  the 
judicial  view  of  the  crime  of  embezzlement,  to  recognize  the 
difference  between  indictments  based  on  shortages  or  like  sus- 
picious circumstances  alone,  or  on  specific  items  of  conversion. 
At  first  it  was  natural  for  accused  persons  to  argue  that,  since 
penal  statutes  must  be  construed  strictly  as  against  the  govern- 
ment, no  conviction  for  embezzlement  could  be  had  unless  some 
specific  act  of  converting  trust  funds  to  private  use  could  be 
shown.  This  view,  however,  would  frequently,  and  in  egre- 
gious cases,  defeat  the  intent  of  the  statute.  It  is  clear  from 
the  excellent  treatise  on  construction  of  nenal  statutes  contained 
in  United  States  v.  Bitty  (208  U.  S.  393,  402-403),  that 
whereas  the  rule  of  strict  construction  for  penal  statutes  re- 
quires that  any  interpretation  reached  must  be  based  upon 
words  found  in  the  statute  itself  rather  than  upon  a  judicial 
idea  of  what  the  legislators  should  have  said ;  nevertheless,  when 
the  actual  words  of  a  statute  can  be  interpreted  reasonably  to 
effectuate  rather  than  to  nullify  the  evident  intent  of  Congress, 
they  should  be  construed  in  that  way.     Sec.  4046  R.  S.  makes 
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it  embezzlement  for  any  postmaster  to  convert  to  his  own  use, 
in  any  way,  any  money  order  funds  of  the  United  States.  This 
and  other  statutes  concerning  embezzlement  say  nothing  about 
proving  specific  acts  of  embezzlement.  The  words  of  this 
statute,  therefore,  simply  require  the  prosecution  to  convince 
the  jury  beyond  a  reasonable  doubt  that  there  must  have  been 
a  conversion  of  trust  funds. 

Thus  the  prosecution  has,  in  all  cases  of  embezzlement,  its 
choice  between  indictments  based  upon  specific  acts  of  conver- 
sion, or  based  upon  shortages  or  like  suspicious  circumstancee. 
These  shortages  or  suspicious  circumstances,  if  more  than  one 
has  been  discovered  for  the  same  defendant,  may  be  of  two 
kinds,  either  those  which  are  inextricably  interdependent,  or 
those  which  can  be  conclusively  separated  from  each  other. 
Thus  a  collector  for  several  firms  might  be  short  in  his  accounts 
with  two  or  more  of  his  employers,  and  might  thereby  be  sub- 
ject to  indictment  and  trial  for  more  than  one  shortage,  whether 
those  shortages  became  apparent  in  one  or  many  books  of  ac- 
count, and  in  one  day  or  from  time  to  time.  If,  however,  the 
shortages  resulted  from  the  same  trust  relationship  and  be- 
longed evidently  to  the  same  system,  and  one  or  more  of  the 
specific  items  of  embezzlement  which  caused  the  shortages  could 
not  be  proved,  the  prosecution  would  seem  to  be  in  the  predic- 
ament of  basing  its  success  on  one  trial,  and  the  greater  the 
number  of  shortages  or  false  statements,  the  greater  the  burden 
on  the  defendant  to  raise  a  reasonable  doubt 

Having  chosen  from  necessity  or  otherwise  to  indict  upon 
shortages,  the  prosecution  cannot  evade  the  constitutional  safe- 
guard against  double  jeopardy  by  the  subterfuge  of  trying  the 
accused  more  than  one  time  upon  various  indictments,  which  in 
substance  are  not  charges  of  embezzlement  of  the  amount  of  the 
shortages,  but  merely  charges  that  there  must  have  been  an  em- 
bezzlement or  embezzlements  at  some  time  because  of  the  exist- 
ence of  shortages. 

In  other  words  the  prosecution  may  legitimately  treat  em- 
bezzlement, when  evidenced  by  shortages,  delays  in  transmit- 
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ting,  etc.,  as  a  qimsi  '^continuing  offense"  (State  v.  Reinhart, 
38  Pac.  822,  827),  a  "single  embezzlement"  {Brown  v.  State, 
IS  Ohio  496),  or  as  unidentifiable  items  of  embezzlement  to  be 
proven  only  by  the  "aggregate  result"  {Ker  v.  People,  110  111. 
646),  through  the  proof  of  shortages,  delays,  etc.,  which  can 
not  be  reasonably  explained. 

To  compel  this  choice  is  fair  to  the  prosecution  because  it 
does  not  allow  the  unfaithful  agent  to  escape  punishment  mere- 
ly because  he  is  ingenious  enough  to  hide  the  specific  items  which 
constitute  the  "continuing  offense,"  the  "single  embezzlement," 
or  the  "aggregate  result."  If  the  prosecution  can  discover  the 
specific  items  of  emtezzlement,  it  can,  without  resort  to  the  in- 
dictment for  provable  shortages,  have  as  many  indictments  or 
counts  as  the  specific  items  of  embezzlement  discovered.  If,  on 
the  other  hand,  the  law  compels  the  agent  to  assume  the  burden 
of  proof  against  the  prima  facw  case  made  out  by  the  establish- 
ment of  a  shortage,  it  is  only  fair  to  him  that  all  interrelated 
and  interdependent  shortages  up  to  the  date  of  the  indictment, 
should  be  tried  once  and  for  all  in  the  same  case,  as  is  the  proper 
practice  in  other  continuing  offenses  such  as  unlawful  cohabi- 
tation, etc. 

If  this  conclusion  is  correct  the  reluctance  of  the  court  to 
take  what  appears  to  be  a  further  step  than  that  already  reached 
in  progressive  cases  like  State  v,  Reinhart,  Brown  v.  State,  and 
Ker  V.  People,  is  counterbalanced  by  satisfaction  that  the  de- 
cision is  in  direct  line  with  the  evident  intention  of  the  consti- 
tutional provision  against  repeated  jeopardy,  and  protects  this 
defendant  not  only  from  the  harassment  and  expense  of  a 
second  trial  in  which  it  is  apparent  the  evidence  must  be  prac- 
tically the  same  as  in  the  previous  case,  which  occupied  about 
five  weeks,  but  further  from  the  possibility  of  six  further  trials 
upon  existing  indictments  of  the  same  defendant  upon  the  same 
evidence  provided  he  should  be  successively  acquitted,  to  say 
nothing  of  the  further  possible  indictments  on  such  suspicious 
circumstances  as  the  false  statements  of  August  16th  and  23rd, 
and  the  delays  of  August  9th  and  September  13th.     Tlie-object 
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of  the  constitutional  provision  against  repeated  jeopardy  was 
certainly  aimed  at  the  possibility  of  cases  like  this.  Unless  de- 
fendant has  resources  beyond  that  which  appears  in  the  record 
evidence  in  the  last  trial,  he  would  very  soon  be  forced  to  the 
position  of  trusting  his  defense  to  assigned  counsel,  of  lan- 
guishing in  jail  for  want  of  resources  to  obtain  bail,  and  of 
trusting  to  the  charity  of  the  government  for  the  various  costs 
which  so  unfortunately  follow  all  trials. 
The  demurrer  is  overruled. 


IN  THE  MATTER  OF  MASU  SUZUKI. 

July  7,  1909. 

Habeas  corpus — Paramount  authority  of  the  writ — Authority  of  the 
court  as  to  the  custody  of  the  prisoner:  A  writ  of  habeas  corpus  super- 
sedes all  other  writs  under  which  the  applicant  may  be  held  in  custcdj. 
After  the  production  of  the  applicant  and  until  the  case  is  disposed  of,  his 
safe-keeping  is  entirely  under  the  control  of  the  court  to  which  the  return 
is  made. 

Same — Bail:  Any  bail  fixed  by  the  officer  or  court  making  the  arrest 
will  not  control  the  court  to  which  return  is  made. 

Habeas  Corpus:     Question  of  bail. 

F.  TF.  Milverton  and  J  ,W.  Cathcart,  Attorneys  for  Peti- 
tioner. 

JR.  W,  Brechons,  United  States  District  Attornev,  for  R.  C. 
Brown,  Inspector  in  Charge  of  the  U.  S.  Immigration  Station. 

DoLE^  J.  The  petitioner  applied  for  a  writ  of  habeas  corpus, 
she  being  in  the  custody  of  the  immigration  officers  of  the  port 
of  Honolulu,  under  a  warrant  of  arrest  charging  her  with  being 
found  in  a  house  of  prostitution  or  foimd  practicing  prostitu- 
tion within  three  years  after  her  arrival  in  this  country.  Her 
counsel  asked  that  she  be  released  on  bail.  The  district  attor- 
ney asked  that  the  amount  of  bail  fixed  by  the  Department  of 
Comnuerce  and  Labor  be  adopted  by  this  court,  the  amount  being 
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five  thousand  dollars.  Counsel  for  the  petitioner  asked  that 
lower  bail  be  fixed,  arguing  that  five  thousand  dollars  was  un- 
necessary and  excessive.  The  district  attorney  argued  tliat  the 
court  should  not  vary  the  amount  fixed  by  the  Department  of 
Commerce  and  Labor,  that  department  having  authority  to  fix 
bail,  and  that  that  authority  having  decided  on  the  amount  of 
bail,  this  court  should  follow  its  order. 

A  ease  of  habeas  corpus  is  in  the  nature  of  a  new  and  inde- 
pendent proceeding  and  is  not  to  be  governed  by  the  action  of 
the  court  or  authority  under  which  the  party  seeking  the  writ 
of  habeas  corpus  is  arrested  and  held  in  custody. 

"A  writ  of  habeas  corpus  supersedes  all  other  writs  under 
which  the  commitment  was  made.  The  custody  of  the  prisoner 
from  then  on  is  entirely  under  the  control  of  the  court  issuing 
the  writ  or  to  which  the  return  is  made."  2  Rose's  Code  of 
Fed.  Proc,  p.  1377,  note  b. 

The  Supreme  Court  of  the  United  States  has  laid  down  a 
similar  rule  as  follows : 

**  By  the  common  law,  upon  the  return  of  a  writ  of  habeas 
carpus  and  the  production  of  the  body  of  the  party  suing  it  out, 
the  authority  under  which  the  original  commitment  took  place 
is  superseded.  After  that  time,  and  until  the  case  is  entirely 
disposed  of,  the  safe-keeping  of  the  prisoner  is  entirely  under 
the  control  and  direction  of  the  court  to  which  the  return  is 
made.  The  prisoner  is  detained,  not  imder  tlie  original  com- 
mitment, but  under  the  authority  of  the  writ  of  habeas  corpus. 
Pending  the  hearing  he  may  be  bailed  de  dw  in  dieyn,  or  be  re- 
manded to  the  jail  whence  he  came,  or  be  committed  to  any 
other  suitable  place  of  confinement  under  the  control  of  the 
court.  He  may  be  brought  before  the  court  from  time  to  time 
by  its  order  until  it  is  determined  whether  he  shall  be  dis- 
charged or  absolutely  remanded.  We  have  not  overlooked  the 
statute  of  31  Car.  II.  This  doctrine  has  been  recognized  by 
this  court."  Barth  v.  Clise,  Sheriff,  79  U.  S.  (12  Wall.)  400, 
402. 

This  rule  appears  to  have  no  exception  except  that  provided 
in  the  act  of  May  5,  1892  (27  Stat.  L.,  chap.  60,  p.  25),  which 
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denies  bail  to  a  Chinese  person  seeking  to  land  in  the  United 
States  who  may  apply  for  a  writ  of  habeas  corpus. 

Other  authorities  on  this  point  are  referred  to  in  the  follow- 
ing citations: 

Ex  parte  Tom  Ponrj,  108  U.  S.  556,  559-560; 
2  Fosters  Fed  Prac,  (3rd  od.),  sec.  367,  p.  845 ; 
Ilurd  on  Habeas  Corpus  (2nd  ed.),  p.  319-320. 

The  Eighth  Amendment  to  the  Constitution  of  the  United 
States  provides  that  "  Excessive  bail  shall  not  be  required." 

This  court  desires  to  act  with  comity  toward  other  official 
authorities  of  the  United  States  and  feels  that  there  is  no  de- 
parture therefrom  in  differing  from  the  action  of  such  authori- 
ties which  may  be  related  to  proceedings  before  this  court, 
when  the  requirements  of  justice  and  constitutional  right  re- 
quire a  different  action.  It  is  almost  inevitable  that  officials 
situated  in  Washington,  or  other  parts  of  the  mainland,  should 
sometimes  fail  to  take  a  correct  view  of  conditions  in  these 
islands  as  affecting  their  decisions  as  to  what  is  reasonable  bail 
for  a  prisoner  lield  in  custody  here,  and  it  is  the  duty  of  this 
court,  no  matter  what  may  be  the  conclusions  of  such  authori- 
ties, to  act  in  reasonable  accordance  with  the  conditions  here 
in  coming  to  a  conclusion  upon  such  question.  . 

It  is  the  opinion  of  this  court  that  a  bail  of  five  thousand 
dollars  for  this  petitioner  in  this  court  is  excessive.  Counsel 
for  the  petitioner,  and  even  the  district  attorney,  though  op- 
posing a  different  award  of  bail  from  that  fixed  by  the  De- 
partment of  Commerce  and  Labor,  admits  that  such  bail  is  ex- 
cessive. It  is  therefore  my  duty  under  such  a  conviction  to 
award  such  bail  as  may  seem  reasonable  to  this  court  and  to 
give  this  petitioner  an  opportunity  of  liberty  without  the  ob- 
stacle of  what  is  termed  ^^oxcessive  bail"  by  the  Constitution. 

I  consider  that  bail  of  one  thousand  dollars  is  sufficient  under 
the  circumstances  and  fix  her  bail  in  that  amount. 
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IN  THE  MATTER  OF  MASU  SUZUKI. 

March  7,  1910. 

"Retrospective  operation  of  statutes — Vested  interests  as  affected  hy 
tubseqaent  statutes:  An  alien  woman  having  lawfully  entered  the  country 
and  aoquired  a  domicile,  may  not  be  deported  for  conduct  which  was  made  a 
ground  of  deportation  by  a  subsequent  statute. 


Habeas  Corpus;     Petition  for  writ. 

J.  W.  CaihcaH  and  F,  W,  Milverfon,  Attorneys  for  Peti- 
tioner. 
R.  W.  Brechons,  U.  S.  District  Attorney,  for  Respondent. 

Dole,  J.  This  petition  is  brought  on  similar  grounds  to 
that  of  Shigematsu  Umeno,  the  decision  in  which  case  is  of 
this  date.  The  two  cases  were  argued  together  and  one  brief 
filed  on  each  side  for  the  two  cases.  The  findings  in  the  Umeno 
case  on  the  first  three  points  stated  in  petitioners'  brief  apply 
to  this  case.  The  fifth  point  stated  in  such  brief  inyolves  this 
case  alone.  It  is  as  follows :  ''  Does  the  act  of  February  20, 
1907,  apply  to  aliens  entering  the  United  States  prior  to  the 
passage  and  going  into  effect  of  the  act?" 

Petitioner  arrived  in  Honolulu  on  the  8th  day  of  February, 
1907;  the  act,  as  stated,  was  approved  February  20,  1907,  but 
did  not  go  into  effect  until  July  1,  1907,  and  sections  of  it  still 
later.  In  the  case  of  Cheiu  Heong  v.  United  States,  112  U.  S. 
536,  a  Chinese  laborer  had  left  the  United  States  for  China, 
with  a  return  permit.  During  his  absence  a  new  law  was 
passed  forbidding  the  landing  of  such  Chinese  persons  as  him- 
self. He  returned  on  his  permit  and  was  refused  a  landing 
and  applied  for  a  writ  of  habeas  corpus.  The  case  finally 
reached  the  Supreme  Court  which  decided  that  he  was  entitled 
to  land  under  the  nile  that  *'the  courts  uniformly  refuse  to 
give  to  statutes  a  retrospective  operation,  whereby  rights  pre- 
viously vested  are  injuriously  affected,  unless  compelled  to  do 
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80  by  language  so  clear  and  positive  as  to  leave  no  room  to 
doubt  that  such  was  the  intention  of  the  legislature."  This 
rule  is  clearly  supported  by  other  Supreme  Court  cases. 

Does  this  rule  apply  to  the  case  of  Suzuki  ? 

In  the  case  of  In  re  Lea,  126  Fed.  Rep.  234,  the  court  ruled 
that  the  authority  conferred  on  the  Secretary  of  the  Treasury  by 
section  21  of  the  act  of  March  3,  1903  (32  Stat,  L.  1218)  to 
cause  the  deportation  of  aliens  found  in  the  United  States  in 
violation  of  said  act,  did  not  extend  to  aliens  who  entered  the 
country  before  its  passage  and  when  their  entry  was  lawful, 
and  that  such  aliens  were  not  answerable  to  the  authoritv  con- 
ferred  by  such  act  upon  the  administrative  department  of  the 
government. 

This  court,  in  the  case  of  United  States  v.  Ichitaro  Ishi- 
hashyi,  tried  April  5,  1909,  charged  the  jury  that  although  the 
act  which  is  the  same  as  that  under  which  these  proceedings  are 
brought  "did  not  go  into  effect  until  July  1,  1907,  yet,  even 
though  the  woman  in  question  arrived  before  July  1,  1907,  the 
*  *  *  harboring  of  her  for  such  immoral  purpose  within 
three  years  of  the  date  of  her  arrival,  would  be  within  the  inhi- 
bition of  the  statute."  Ichitaro  was  on  trial  for  a  criminal 
offense  and  had  no  right  of  such  harboring  at  any  time  either 
before  or  after  the  law  went  into  effect,  so  that  the  rule  making 
the  law  apply  to  such  case  would  not  logically  include  within 
the  statute  the  case  of  a  woman  under  civil  proceedings  who 
had  legally  come  into  the  country  and  acquired  a  domicile  be- 
fore the  statute  had  begun  to  run,  inasmuch  as  she  had  acquired 
thereby  a  vested  interest,  according  to  the  Chew  Ileong  case, 
which  could  not  be  taken  away  by  subsequent  legislation.  As 
there  is  nothing  to  show  that  she  entered  the  country  illegally, 
it  must  be  presumed  that  her  entrance  was  lawful. 

On  this  point  therefore  the  writ  is  allowed  and  the  petitioner 
released  from  custody. 
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IX  THE  MATTER  OF  SHIGEMATSU  UMENO. 

March  7,  1910. 

Due  process  of  law — Proceedings  under  immigration  act — Con- 
elmiveness  and  finality:  An  alien  woman  who  had  presumably  entered 
the  United  States  lawfully,  was  ascertained  to  be  practicing  prostitution 
within  three  years  thereafter,  was  arrested,  accorded  a  hearing  and  or- 
dered to  be  deported  under  section  21  of  the  immigration  act  of  February 
20,  1907,  34  Stat.  L.  part  1,  898,  and  rule  35  of  the  regulations  of  July 
1,  1907,  relating  to  immigration.  Held,  that  such  proceedings  constituted 
due  process  of  law,  and  were  conclusive  and  final,  subject  only  to  the  au- 
thority of  the  courts  in  habeas  corpus  when  the  findings  are  against  the 
alien  and  are  repugnant  to  his  rights  under  the  Constitution  and  laws. 

Admissions  as  evidence — Habeas  corpus  proceedings:  Admissions  of 
alien  women  at  a  hearing  under  such  proceedings  are,  in  the  absence  of 
improper  means  for  procuring  them,  legal  evidence,  and  a  court  in  habeas 
corpus  proceedings  may  not  review  such  evidence  as  to  its  conclusiveness. 

Construction  of  word — ** Found  an  inmate**:  The  word  ** found"  in 
the  sentence  "found  an  inmate  of  a  house  of  prostitution  or  practicing 
prostitution,"  section  3  of  the  act  of  February  20,  1907,  construed  to  be 
covered  by  the  words  ascertained  to  be. 

Applicability  of  Keller  case  to  proceedings  complained  of  considered: 
The  proceedings  complained  of  held  not  within  the  rule  of  the  case  of 
Keller  v.  United  States ,  213  U.  S.  138,  which  found  that  the  act  making 
the  harboring  of  alien  prostitutes  a  felony  was  unconstitutional  in  its 
application  to  the  harboring  of  such  persons  in  a  State  because  it  was  an 
assumption  of  the  police  power,  which  is  reserved  to  the  States  by  the 
Constitution, — the  Hawaiian  Islands  being  a  Territory  under  the  control  of 
Congress,  and  this  case  being  a  civil  proceeding. 


Habeas  Corpus:     Petition  for  writ. 

E.  C.  Peters  and  F.  W,  Milverton,  Attorneys  for  Petitioner. 
Thompson  <£-  demons,  Attorneys  for  Respondent. 

DoLE^  J.  The  petitioner,  being  restrained  of  her  liberty  at 
Honoluhi  by  H.  Hackfeld  &  Company,  Limited,  by  virtue  of 
proceedings  under  the  act  of  Congress  of  February  20,  1907 
(34  Stat.  L.  899), — and  more  especially  under  the  provisions 
of  section  3  thereof,  whereby  an  alien  woman  or  girl  "found 
an  inmate  of  a  house  of  prostitution,  or  practicing  prostitution, 

31— D 
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at  any  time  within  three  years  after  she  shall  have  entered  the 
United  States,  shall  be  deemed  to  be  unlawfully  within  the 
United  States,  and  shall  be  deported  as  provided  by  sections 
20  and  21  of  this  act," — applied  to  this  court  for  a  writ  of 
habeas  corpus  on  the  grounds  that  there  was  no  evidence  tend- 
ing to  show  that  she  had  been  found  an  inmate  of  a  house  of 
prostitution  or  found  practicing  prostitution  within  three  years 
after  her  arrival  within  the  United  States;  also  that  she  is  in- 
dicted for  certain  alleged  acts  of  adultery  which  correspond  as 
to  time  with  the  charges  in  such  proceedings  for  deportation, 
and  are  based  on  the  same  evidence,  which  indictments  are  still 
pending;  also  that  the  third  section  of  the  said  act,  so  far  as  it 
provides  for  deportation  of  alien  women  found  inmates  of 
houses  of  prostitution  or  practicing  prostitution  within  three 
years  after  their  arrival  in  the  United  States,  is  uncontitutional 
and  void,  being  contrary  to  the  Fifth  Amendment  of  the  Con- 
stitution, in  that  it  deprives  such  aliens  of  liberty  without  due 
process  of  law;  and  is  contrary  to  the  Eighth  Amendment  of 
the  Constitution,  in  that  it  inflicts  cruel  and  unusual  punish- 
ment; and  is  contrarv  to  the  Ninth  and  Tenth  Amendments 
and  section  8  of  Article  First  of  the  Constitution,  in  that  Con- 
gress is  without  power  to  legislate  relative  to  the  deportation  of 
resident  aliens  rightfully  entering  the  United  States;  and  is 
contrary  to  Article  Sixth  of  the  Constitution,  as  violating  the 
treaty  rights  of  subjects  of  Japan  residing  in  the  United  States. 
The  return  of  the  respondent  generally  justifies  the  restraint 
by  virtue  of  proceedings  entered  into  under  the  said  act  of 
Congress,  and  the  arrest  of  the  petitioner  under  authority  of  a 
certain  warrant  or  order  of  deportation  issued  by  the  Depart- 
ment of  Commerce  and  Labor,  which  warrant  and  order  of 
deportation  was  on  the  ground  that  the  petitioner  had,  within 
three  years  after  her  arrival,  practiced  prostitution  in  the 
United  States,  and  was  made  after  due  hearing  of  the  charge 
of  prostitution,  of  which  she  had  notice  and  at  which .  she  was 
present  and  represented  by  counsel. 
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Counsel  for  petitioner  oflPers  the  following  propositions  of 
law : 

1.  Are  the  findings  of  the  Secretary  of  Commerce  and 
Labor  relative  to  aliens  conclusive  ? 

2.  Are  the  admissions  alone  of  aliens  relative  to  acts  of 
prostitution  sufficient  to  warrant  deportation  ? 

3.  Does  the  method  provided  in  the  act  of  February  20, 
1907,  for  the  deportation  of  aliens  who  shall  be  found  inmates 
of  houses  of  prostitution,  etc.,  constitute  due  process  of  law  ? 

4.  Is  a  resident  alien  subject  to  deportation  while  under 
bond  with  sureties  to  appear  and  answer  an  indictment  pending 
in  a  federal  court  ? 

Taking  up  the  third  question,  the  act  of  February  20,  1907 
(•34  Stat.  L.  899),  provides  that  ^*in  case  the  Secretary  of  Com- 
merce and  Labor  shall  be  satisfied  that  an  alien  has  been  found 
in  the  United  States  in  violation  of  this  act,  or  that  an  alien  is 
subject  to  deportation  under  the  provisions  of  this  act  or  of 
any  law  of  the  United  States,  he  shall  cause  such  alien  within 
the  period  of  three  ye^rs  after  landing  or  entry  therein  to  be 
taken  into  custody  and  returned  to  the  country  whence  he  came, 
as  provided  by  section  twenty  of  this  act."  Section  22  of  the 
act  empowers  the  Commissioner  General  of  Immigration,  under 
the  direction  of  the  Secretary  of  Commerce  and  Labor,  to  "es- 
tablish such  rules  and  regulations,  prescribe  such  forms  of  bond, 
reports,  entries,  and  other  papers,  and  shall  issue  from  time  to 
time  such  instructions  not  inconsistent  with  law,  as  he  shall 
deem  best  calculated  for  carrying  out  the  provisions  of  this 
act,  and  for  protecting  the  United  States  and  aliens  migrating 
thereto  from  fraud  and  loss.'' 

tinder  this  authority,  the  Commissioner  General  of  Immi- 
gration, with  the  approval  of  the  Secretary  of  Commerce  and 
Labor,  eetablished  regulations,  the  thirty-fifth  rule  of  w^hich 
gives  instructions  for  carrying  out  sections  20  and  21  of  the 
said  act,  providing  for  warrants  of  arrest  based  on  information 
to  be  furnished  to  the  Secretary  of  Commerce  and  Labor  from 
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immigration  officers,  relating  to  aliens  suspected  of  being  un- 
lawfully in  the  country,  and  authorizing  the  Secretary,  where 
it  appears  to  him  that  the  alien  who  is  arrested  and  whose  de- 
portation is  sought,  is  in  the  United  States  unlawfully,  and 
that  the  time  within  which  he  can  be  deported  has  not  expired, 
to  issue  a  warrant  for  his  arrest  "directing  that  he  be  taken  be- 
fore an  officer  or  officers  named  therein  and  there  be  given  full 
opportunity  to  show  cause,  if  there  be  any,  why  he  should  not 
be  deported,  and  as  soon  as  arrested  said  alien  shall  be  apprised 
of  his  right  to  be  represented  by  counsel  and  he  and  his  counsel 
shall  have  the  right  to  inspect  all  the  evidence  upon  which  the 
Secretary  has  acted  in  directing  said  alien's  arrest,  and  be 
given  an  opportunity  to  offer  evidence  and  submit  an  argument 
in  his  behalf,  and  to  be  given  an  opportunity  to  inspect  and 
make  a  copy  of  the  report  of  the  hearing  and  of  the  findings  of 
the  officers  before  whom  it  is  held." 

The  transcript  of  the  proceedings  at  the  hearing  under  the 
warrant  of  arrest  was  admitted  in  evidence,  from  which  it  ap- 
pears that  the  petitioner,  with  her  counsel,  was  present  and 
was  questioned  and  allowed  to  refuse  to  answer  any  questions 
(as  advised  by  counsel)  which  might  tend  to  criminate  her, 
and  the  hearing  was  conducted  as  trials  are  usually  conducted 
before  a  court.  There  is  no  question  in  my  mind  but  that  these 
proceedings  constituted  due  process  of  law,  the  provisions  of 
the  rule  being  full  and  adequate  for  the  protection  of  the  rights 
of  parties  arrested  imder  such  warrant  and  the  trial  in  this 
case  giving  her  all  her  rights  under  the  rule.  I  refer  to  The 
Japanese  Immigrant  Case,  189  U.  S.  86,  100,  and  Simcj'son 
r.  Inter-Island  Steam  Nav.  Co,,  2  U.  S.  Dist.  Ct.  Haw.,  181, 
184.     Xumerous  other  federal  cases  support  this  conclusion. 

T  think  this  conclusion  answers  the  first  question.  The  find- 
ings of  the  Secretary  of  Commerce  and  Labor  in  such  proceed- 
ings are  obviously  intended  by  the  statute  to  be  conclusive  and 
final  as  no  provision  is  made  for  any  appeal.  They  are  final, 
subject  only  to  the  authority  of  the  courts  imder  writs  of  habeas 
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corpus,  when  such  findings  are  against  the  alien,  if  it  appears 
that  they  are  not  consistent  with  the  rights  of  parties  under 
the  Constitution  and  laws. 

The  second  question  must  be  answered  in  the  affirmative, 
the  admissions  of  the  petitioner  made  at  the  hearing  being  legal 
evidence  in  the  absence  of  improper  means  for  procuring  such 
admissions  or  confessions.  Hopt  v.  Utah,  110  U.  S.  574,  584 ; 
United  States  v.  Miyama,  1  U.  S.  Dist.  Ct.  Haw.,  399.  This 
places  the  findings  of  the  Secretary  beyond  the  right  of  this 
court  to  interfere  by  weighing  such  evidence  as  to  its  conclu- 
siveness. Nishimura  Ekiu  v.  United  States^  142  U.  S.  657, 
660;  Lem  Moon  Sing  v.  United  States,  158  U.  S.  538,  549. 

The  petitioner's  coimsel  in  this  connection  makes  a  point  of 
the  word  "found"  in  the  statute,  i.  e.,  "found  an  inmate  of  a 
house  of  prostitution,  or  practicing  prostitution,"  and  urges 
that  the  word  "found"  must  be  construed  in  the  strict  sense  in 
which  it  is  construed  in  laws  relating  to  drunkenness,  where 
the  offense  is  being  "found  intoxicated,"  referring  to  the  case 
of  State  V.  Austin,  62  Vt.  291,  and  other  Vennont  cases.  The 
statute  in  regard  to  drunkenness  obviously  makes  the  offense 
one  in  which  an  intoxicated  person  is  found  intoxicated,  there 
being  no  penalty  for  the  mere  act  of  being  intoxicated.  In  this 
case  the  conduct  referred  to  is  that  of  being  found  an  inmate 
of  a  house  of  prostitution,  or  practicing  prostitution,  in  which 
the  gravamen  of  the  offense  is  the  fact  of  practicing  prostitu- 
tion, or  being  an  inmate  of  a  house  of  prostitution.  The  strict 
construction  of  the  word  "found,"  as  made  in  the  Vermont 
cases,  has  no  application  to  this  statute.  Those  cases  laid  weight 
on  the  fact  of  a  public  exposure  by  a  person  of  himself  in  an 
intoxicated  condition,  which  construction  cannot  apply  to  the 
circumstances  and  conditions  of  carrying  on  the  business  of 
prostitution,  which  is  never  carried  on  publicly.  The  mean- 
ing of  the  statute  is  doubtless  fully  reached  by  a  construction 
which  would  render  an  alien  woman  liable  under  the  circum- 
stances where  it  is  ascertained  that  she  is  an  inmate  of  a  house 


486  DISTRICT  OF  HAWAII.  [Vol.  3] 

of  prostitution,  or  practicing  prostitution.     State  v.  Bellows, 
62  Ohio  St  307,  310-311 :  56  X.  E.  1028,  1029. 

Petitioner's  counsel  quotes  the  case  of  Keller  v.  United 
States,  213  U.  S.  138,  in  support  of  the  point  made  by  him  that 
Congress  has  not  power  to  enact  provisions  for  the  punishing 
of  an  alien  for  acts  of  prostitution  committed  three  years  after 
her  entry  into  the  United  States,  and  where  it  does  not  appear 
that  at  the  time  of  her  entry  she  was  a  prostitute  or  immoral 
person,  or  that  her  entry  was  anything  but  lawful.  The  Keller 
case  decided  that  that  part  of  the  act  which  made  it  a  felony  to 
harbor  alien  prostitutes  was  unconstitutional  where  such  har- 
boring occurred  in  one  of  the  States,  because  it  was  a  regula- 
tion of  a  matter  within  the  police  power  reserved  to  the  State 
and  not  delegated  to  Congress  by  the  Constitution.  The  de- 
cision appears  to  be  generally  based  upon  this  proposition.  I 
find  that  the  decision  in  the  Keller  case  is  not  applicable  on 
two  grounds.  First,  the  Hawaiian  Islands  form  a  Territory 
of  the  United  States,  which  is  under  the  control  of  Congress. 
Second,  the  provision  in  the  law  for  the  deportation  of  any 
alien  woman  found  an  inmate  of  a  house  of  prostitution,  or 
practicing  prostitution  within  three  years  after  her  arrival, 
does  not  provide  for  the  punishment  of  a  criminal  offense,  but 
is  a  civil  proceeding  for  the  removal  of  an  alien  found  to  be 
dangerous  to  the  community  within  the  time  after  her  arrival 
provided  by  the  statute.  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  730 ;  United  States  v.  Tarn  Walt,  160  Fed.,  207, 
211;  Tom  Wah  v.  United  StaUs,  163  Fed.  1008,  1009. 

Counsel  for  petitioner  further  contends  that  due  process  of 
law  "when  applied  to  citizens  of  the  United  States  and  resident 
aliens  having  by  treaty  most  of  the  rights  that  are  accorded  to 
citizens,  requires  something  more  than  the  mere  arbitrary  ac- 
tion of  an  executive  or  administrative  officer."  No  authorities 
are  cited  in  support  of  this  contention.  As  set  forth  above,  one 
arrested  imder  such  procoe<lings  is  given  full  opportunity  with 
the  assistance  of  counsel,  to  offer  evidence  and  submit  argu- 
ment. 
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As  to  the  fourth  point  raised  by  petitioner's  brief,  a  motion 
for  the  nolle  prosequi  of  the  indictment  pending  against  her 
having  been  made  and  allowed,  no  consideration  thereof  is 
necessary. 

The  other  points  raised  by  the  petition  were  not  pressed. 

Under  these  considerations  the  writ  is  dismissed  and  the 
petitioner  remanded  to  the  custody  of  the  respondent 
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THE  UNITED  STATES  OF  AMERICA  vs.  CHARLIE 

AH  FOO. 

March  12,  1910. 

Indictment — Cimstxtutional  law:  The  Sixth  AmendmeDt  does  not  re- 
quire that  the  accused  shall  have  a  detailed  statement  of  the  charge  against 
him,  but  only  that  he  shall  be  informed  of  the  nature  and  cause  of  that 
ebarge  sufficiently  to  enable  him  to  prepare  his  defense,  and  to  plead  the 
judgment  in  bar  of  a  second  prosecution  for  the  same  offense. 

Same — Statutory  crimes :  Where,  by  charging  a  statutory  offense  in  the 
language  of  the  statute  the  accused  is  sufficiently  apprised  of  the  nature  of 
the  accusation  against  him,  it  is  sufficient  that  the  indictment  follows  the 
language  of  the  statute. 

Same — Importing  opium:  In  an  indictment  for  unlawfully  receiving, 
buying,  selling  and  concealing,  and  facilitating  the  purchase,  sale,  receipt 
and  concealment  of  smoking  opium  and  opium  prepared  for  smoking,  there- 
tofore unlawfully  brought  into  the  United  States  from  some  foreign  coun- 
try, it  is  not  necessary  to  set  forth  the  name  of  the  person  from  whom  it 
is  supposed  the  accused  bought  or  received  the  opium,  nor  to  set  forth  the 
name  of  the  person  to  whom  he  is  supposed  to  have  sold  it,  nor  is  it  n;Kses- 
aary  to  allege  the  means  by  which  the  accused  facilitated  the  purchase, 
aale,  receipt  or  concealment  of  such  opium. 

Criminal  Law:       Demurrer  to  indictment. 
Indictment  under  act  of  Congress  of  February  9,  1909.    (35 
Stat  L.  614.) 

R.  W,  Breckons,  U.  S.  District  Attorney,  for    the    United 

States. 
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A.  S,  Humphreys,  for  the  Defendant. 

Robertson,  J.  The  indictment  in  this  ease  contains  five 
counts.  The  defendant  demurred  to  the  indictment  and  to 
each  of  the  several  counts,  but  his  counsel  has  abandoned  all 
points  save  the  grounds  of  demurrer  to  the  fifth  count. 

The  fifth  count  charges  that  the  defendant  "on,  to  wit,  the 
twentieth  dav  of  Xovember,  in  the  vear  of  our  Lord  one  thou- 
sand  nine  himdred  and  nine,  in  the  district  aforesaid  and  with- 
in the  jurisdiction  of  this  court,  did  then  and  there  unlawfully, 
feloniously,  fraudulently  and  knowingly,  receive,  buy,  sell, 
and  conceal,  and  facilitate  the  purchase,  sale,  receipt,  and  con- 
cealment of  smoking  opium  and  opium  prepared  for  smoking, 
theretofore  imported  and  brought  into  the  United  States,  from 
some  foreign  country  to  the  grand  jurors  unknown,  on,  to  wit, 
the  twentieth  day  of  Xovember,  in  the  year  of  our  Iy)rd  nine- 
teen hundred  and  nine,  contrary  to  law,  then  and  there  well 
knowing  the  said  smoking  opium  and  opium  prepared  for 
smoking  to  have  been  so  imported  and  brought  into  the  United 
States,  from  some  foreign  country  to  the  grand  jurors  un- 
known, contrary  to  law;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States." 

The  grounds  of  demurrer  to  this  count  are  that  it  is  not 
therein  specified  or  alleged  through  what  port  or  ports  the 
opium  was  imported  or  brought  into  the  United  States;  nor  in 
what  part  or  parts  of  the  United  States  said  opium  was  im- 
ported or  brought  in ;  nor  is  the  name  of  the  person  from  whom 
the  defendant  is  supposed  to  have  received  the  opium,  nor  the 
name  of  the  person  from  whom  he  is  supposed  to  have  bought, 
or  to  whom  he  is  supposed  to  have  sold,  the  opium,  stated ;  nor 
is  it  alleged  how,  or  in  what  manner,  or  by  what  means  the  de- 
fendant facilitated  the  purchase,  sale,  receipt  and  concealment 
of  the  opium  in  said  fifth  count  mentioned ;  also  that  the  count 
is  so  vague,  uncertain  and  indefinite  as  to  amount  to  a  denial 
of  the  right  of  the  defendant,  under  the  Sixth  Amendment  to 
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the  Constitution  of  the  United  States,  to  be  informed  of  the 
nature  and  cause  of  the  accusation  against  him. 

The  main  point  relied  on  seems  to  be  that  this  count  is  de- 
fective in  that  the  name  of  the  person  from  whom  it  is  sup- 
posed that  the  defendant  received  or  bought  the  opium,  and  the 
name  of  the  person  to  whom  it  is  supposed  he  sold  the  opium, 
are  not  stated. 

Counsel,  in  support  of  his  contention,  cites  cases  holding 
that  in  an  indictment  for  unlawfully  selling  intoxicating  liquor 
the  name  of  the  person  to  whom  the  alleged  sale  was  made 
should  be  stated,  if  known,  or,  if  unknown,  an  allegation  to 
that  effect,  as  an  excuse  for  not  stating  it,  should  be  set  forth. 

On  this  proposition,  the  state  cases  seem  to  be  about  equally 
divided.     See  11  Enc.  PI.  &  Pr.  547,  and  23  Cyc.  232. 

In  the  case  of  Nelson  v.  United  States,  30  Fed.  112,  where 
it  appears  that  the  defendant  was  charged  in  Alaska  with  the 
unlawful  sale  of  certain  intoxicating  liquors,  the  defendant's 
demurrer  to  the  indictment  having  been  overruled,  and  after 
trial,  a  conviction  being  had,  the  judgment  was  affirmed. 

Judge  Deady  there  said  (p.  117),  ^^As  to  the  last  assignment 
of  error, — the  failure  to  name  the  vendee  of  the  liquor  in  the 
indictment, — the  authorities  are  not  agreed  on  the  question. 
Bish.  St.  Crimes,  sec.  1037;  2  Whart.  Crim.  Law,  sec.  1510. 
The  last  author  says  that  the  prevailing  opinion  is  that  in  an 
indictment  for  selling  spirituous  liquors  in  small  measure  con- 
trary to  law,  the  name  of  the  vendee  need  not  be  mentioned. 
But  both  authors  incline  to  the  opinion  that,  on  principle,  the 
name  ought  to  be  given,  if  known,  and  if  not  known,  that  fact 
ought  to  be  averred  as  an  excuse  for  the  omission ;  and,  in  my 
judgment,  such  is  the  better  practice.  But  I  do  not  think  this 
omission  is  a  matter  that  can  be  alleged  here  as  error.  The 
name  can  only  be  required  for  the  more  convenient  identifica- 
tion of  the  transaction.  It  is  not  a  necessary  ingredient  of  the 
offense,  particularly  where  the  prohibition  to  sell  is  general, 
irrespective  of  persons.  If  it  was  a  case  of  prohibition  to  sell 
to  a  particular  person  or  class  of  persons,  as  a  woman  or  minors, 
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there  would  be  more  reason  for  holding  that  the  name  of  the 
person  to  whom  the  sale  was  made  is  a  necessary  part  of  the 
statement  of  the  offense." 

If,  as  there  held,  the  name  of  the  person  to  whom  an  illegal 
sale  is  made  is  not  a  necessary  ingredient  of  the  offense,  the 
rules  of  pleading  would  seem  to  render  its  statement  unneces- 
sary. An  indictment  that  properly  sets  forth  all  the  necessary 
ingredients  which  constitute  an  offense,  and  specifies  time  and 
place,  ought  to  be  proof  against  demurrer,  though  circumstances 
might  require  a  bill  of  particulars.  United  States  v.  Miyamura, 
2  U.  S.  Dist.  Ct.  Haw.  1. 

The  constitutional  provision  that  in  criminal  prosecutions 
the  accused  is  entitled  to  be  informed  of  the  nature  and  cause 
of  the  accusation  does  not  require  that  the  accused  shall  have 
a  detailed  statement  of  the  charge  against  him,  but  only  that 
he  should  be  informed  of  the  nature  and  cause  of  that  charge 
sufficient  to  enable  him  to  prepare  his  defense,  and  so  that  he 
may  be  enabled  to  plead  a  conviction  or  an  acquittal  in  bar  of 
a  second  prosecution  for  the  same  offense.  Burton  v.  United 
States,  202  U.  S.  344,  372. 

The  general  rule  is  that  it  is  sufficient  for  an  indictment  to 
charge  a  statutory  offense  in  the  language  of  the  statute,  where, 
by  so  doing,  the  accused  is  sufficiently  apprised  of  the  nature 
of  the  accusation  against  him.  I  think  the  indictment  in  the 
case  at  bar  falls  within  that  rule,  and  tested  by  it,  is  sufficient. 
Ledbetter  v.  United  States,  170  U.  S.  606,  612;  Peters  v. 
United  States,  94  Fed.  127  ^United  States  v.  Lake,  129  Fed. 
499. 

The  statute  here  involved,  the  act  of  Congress  of  February 
9,  1909,  prohibits  the  importation  of  opium  into  the  United 
States  generally,  with  a  proviso  permitting  the  importation  of 
opium  and  preparations  and  derivatives  thereof,  other  than 
smoking  opium  and  opium  prepared  for  smoking,  for  medicinal 
purposes  under  regulations  prescribed  by  the  Secretary  of  the 
Treasury. 

There  being  a  general  prohibition  against  importing  smok- 
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ing  opium  and  opium  prepared  for  smoking,  I  hold  that  it  is 
unnecessary  to  allege  the  particulars  referred  to  in  the  de- 
murrer. 

In  order  to  constitute  an  importing  it  is  not  necessary  that 
the  goods  be  brought  in  at  a  port  of  entry.  See  Republic  v. 
Anderson,  10  Haw.  252. 

That  it  is  unnecessary  to  set  forth  in  what  manner,  or  by 
what  means,  the  defendant  facilitated  the  purchase,  sale,  re- 
ceipt, and  concealment  of  the  opium,  would  seem  clearly  to  fol- 
low from  the  ruling  made  in  the  case  of  United  States  v,  Simr 
mons,  96  TJ.  S.  360,  where  it  was  held  to  be  unnecessary  to  set 
forth  in  an  indictment  for  unlawfully  causing  and  procuring 
to  be  used  a  still  or  other  vessel  for  the  purpose  of  distilling  in 
violation  of  the  internal  revenue  laws,  the  means  employed  to 
effect  the  unlawful  procurement  See  Coffin  v.  United  States, 
156  TJ.  S.  433. 

The  demurrer  is  overruled. 


THE  UNITED  STATES  OF  AMERICA  vs.  GAEL  ON  TAI 

March  19,  1910. 

Indictment — Examination  of  defendant  before  grand  jury:  An  in- 
dictment win  not  be  quashed  because,  in  the  course  of  an  investigation  by 
a  grand  jury,  the  person  subsequently  indicted  was  subpoenaed  and  ex- 
amined as  a  witness  and  gave  self -incriminating  testimony,  where  he  knew, 
in  at  least  a  general  way,  what  matter  was  being  investigated,  and  was 
elearly  advised  of  his  right  to  decline  to  answer  questions  which  might 
tend  to  incriminate  him. 

Same — Practice:  The  calling  and  examining  of  the  accused  under 
the  circumstances  shown  in  the  opinion,  disapproved. 

Criminal  Law:     Motion  to  quash  indictment. 

i?.  W.  Breckons,  U.   S.  District  Attorney,  for  the  United 
States. 
Magoon  &  Weaver,  for  the  Defendant. 
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RoBEKTSON,  J.  The  defendant  has  been  indicted  upon  a 
charge  of  feloniously  purchasing  from  a  soldier  employed  in 
the  military  service  of  the  United  States,  who  had  no  lawful 
right  to  sell  the  same,  certain  public  property  of  the  United 
States. 

The  defendant  moved  to  quash  the  indictment  "for  the  rea- 
son that  the  said  Carl  On  Tai  was  summoned  before  the  grand 
jury  to  give  testimony  in  the  matter  of  the  sale  of  the  garments 
mentioned  in  the  indictment,  and  to  give  evidence  therein  tend- 
ing to  incriminate  him  on  said  charge." 

The  motion  was  supported  by  the  affidavit  of  the  defendant, 
and  the  district  attorney  filed  a  counter  affidavit.  A  hearing 
was  had  upon  the  motion  at  which  the  defendant,  the  district 
attorney,  and  the  foreman  of  the  grand  jury  gave  evidence. 

The  defendant  testified  that  the  United  States  marshal  came 
to  his  house  and  asked  him  to  take  a  ride  with  him ;  that,  think- 
ing he  was  under  arrest,  the  defendant  asked  the  marshal  if  lie 
could  see  his  attorney  first ;  that  the  marshal  replied  that  there 
was  no  need  of  that  as  he  was  not  under  arrest;  they  then  got 
into  a  carriage  and  the  marshal  showed  the  defendant  a  sub- 
poena telling  him  he  was  wanted  as  a  witness  by  the  grand  jury  ; 
that  two  soldiers  accompanied  the  marshal,  and  they  all  drove 
to  the  court  house  where  the  grand  jury  was  in  session ;  that  he 
was  taken  before  the  grand  j^ury  and  sworn ;  that  the  district 
attorney  then  told  him  that  he  need  not  answer  any  question  if 
he  did  not  want  to  and  that  he  had  the  right  to  refuse  to  answer 
any  question ;  that  the  foreman  asked  him  if  he  understood  it, 
and  he  replied  in  the  affirmative;  that  he  thought  to  himself 
"I  am  brought  here  to  answer  before  the  grand  jury  what  I 
know  about  it" ;  that  he  answered  all  questions  which  were  put 
to  him;  that  he  was  not  told,  or  led  to  believe,  that  there  was 
any  criminal  charge  in  contemplation  of  being  brought  against 
him;  that  he  did  not  understand  that  his  conduct  was  under 
investigation.  But  to  the  question,  "Did  the  marshal  state  to 
you  the  nature  of  the  testimony  that  was  wanted  from  you?'' 
the  defendant  replied,  "lie  said  I  was  wanted  by  the  grand 
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jury,  and  by  the  appearance  of  the  two  soldiers  that  was  with 
him  tell  me  what  I  was  wanted  for."  And  in  reply  to  the 
question,  "Did  he  tell  you  what  you  were  wanted  for  or  did 
he  not?"  he  said,  "He  said  I  was  wanted  by  the  grand  jury  but 
by  the  appearance  of  the  two  soldiers  with  him,  just  the  same 
as  telling  me  what  I  was  to  testify." 

The  defendant  does  not  speak  English  verj^  well,  but  I  think 
he  intended,  bv  those  two  answers,  to  convey  the  idea  that  the 
presence  of  the  two  soldiers  with  the  marshal  (together  perhaps 
with  the  fact  of  the  finding  of  the  clothing)  indicated  to  him  in 
at  least  a  general  way,  what  the  nature  of  the  inquiry  being  had 
was,  and  what  he  was  to  be  asked  about. 

It  appears  that  he  was  examined  in  considerable  detail  in 
regard  to  the  purchase  of  the  property  in  question,  and  gave 
evidence  tending  to  support  the  charge.  It  also  appears  that 
when  the  marshal  and  the  soldiers  went  to  the  defendant's 
house  they  found  certain  blankets  and  articles  of  underclothing 
which  were  taken  thence  to  the  grand  jury  room. 

Mr.  Breckons,  the  district  attorney,  testified  that  when  the 
defendant  was  taken  before  the  grand  jury  he  was  told  that 
the  matter  of  the  purchase  of  this  clothing  was  being  investi- 
gated; that  his  conduct  in  purchasing  it  was  also  being  investi- 
gated ;  and  that  he  had  a  perfect  right  to  refuse  to  answer  ques- 
tions if  he  did  not  want  to  answer  them.  He  also  stated  that 
the  indictment  was  drawn  about  a  week  later. 

The  statement  of  the  district  attorney  that  the  defendant's 
conduct  in  purchasing  the  clothing  was  being  investigated, 
though  no  doubt  made,  was  probably  not  given  in  a  manner 
calculated  to  impress  itself  on  the  defendant,  as  even  the  more 
intelligent  foreman  had  no  recollection  of  having  heard  it. 

31r.  Watkins,  the  foreman  of  the  grand  jury,  testified  that 
the  investigation  into  the  matter  of  the  sale  of  clothing  by 
1  nited  States  soldiers  was  started  upon  a  complaint  made  to 
the  district  attorney  by  the  military  authorities  at  Fort  Shafter ; 
that  upon  the  testimony  of  Lieutenant  Pardee,  who  was  called 
Wore  the  grand  jury,  it  appeared  that  there  was  cause  for  an. 
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investigation;  that  a  non-commissioned  officer  and  two  privates 
were  then  called  and  gave  testimony  which  implicated  the  de- 
fendant; that  upon  their  testimony  the  grand  jury  was  ready 
to  vote  a  true  bill  against  the  defendant;  that  the  defendant 
was  then  sent  for  and  examined  under  oath ;  that  before  being 
questioned  the  defendant  was  warned  that  he  did  not  have  to 
answer  questions ;  that  at  about  that  time  the  clothing  in  ques- 
tion was  brought  in.  On  being  asked  whether  the  defendant 
had  been  informed  that  his  conduct  was  being  investigated,  the 
witness  said  "No,  I  don't  believe  that  he  was  told  in  so  many 
words  that  his  conduct  was  being  investigated."  The  witness 
also  said  that  he  thought  from  the  way  in  which  the  defendant 
gave  his  testimony  that  he  was  conscious  that  an  indictment 
might  be  brought  against  him. 

The  subpoena  ticket  which  was  handed  to  the  defendant 
reads  as  follows : 

"To  Carl  Ox  Tai^  Honolulu.  By  virtue  of  a  subpoena  issued 
out  of  the  United  States  District  Court,  you  are  required  to  be 
and  appear  before  the  said  court  at  Honolulu,  forthwith,    at 

o'clock m.,  on  the  27th  day  of  January,  1910, 

then  and  there  to  test  if  v  on  behalf  of  the  United  States  in  the 
case  of  invoj^tigation  before  grand  jury,  and  not  to  depart  with- 
out leave.  If  you  fail  to  obey  such  subpoena,  you  may  be  fined 
and  imprisoned,  as  the  court  may  direct. 

E.  R.  Hendry, 

U.  S.  Marshal." 

There  was  nothing  in  the  subpoena  to  inform  the  defendant 
of  the  nature  of  the  inquiry  then  pending  before  the  grand  jury. 
The  form  used  was,  under  the  ruling  made  in  the  case  of  In  re 
Shaw,  172  Fed.  520,  insufficient.  The  court  in  that  case  held 
that  a  witness  "is  entitled  to  know  either  what  person  or  per- 
sons are  charged  by  the  United  States,  or  the  subject  of  the  in- 
vestigation." 

A  person  who,  when  called  as  a  witness,  has  no  idea  of  the 
subject  of  inquiry,  may  not  be  able  to  say  whether  a  particular 
question  does  or  does  not  tend  to  incriminate  him. 
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The  Fifth  Amendment  provides  that,  "No  person  *  *  * 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself." 

The  United  States  Supreme  Court  has  held  that  this  pro- 
vision, which  reiterates  the  well  known  principle  of  the  com- 
mon law,  that  no  one  is  bound  to  accuse  himself,  was  designed 
to  insure  that  a  person  should  not  be  compelled,  as  a  witness 
in  any  investigation,  to  give  testimony  which  might  tend  to 
show  that  he  himself  had  committed  a  crime,  and  that  it  applies 
to  proceedings  before  a  grand  jury. 

Caunselman  v.  Hitchcock ,  142  TJ.  S.  547; 
Brovm  v.  Walker,  161  U.  S.  591. 

In  holding  to  the  contrary,  the  court  in  the  case  of  United 
Slates  V,  Price,  infra,  overlooked  the  distinction  between  the 
phrase  "criminal  proceedings"  as  used  in  the  statute  involved 
in  the  case  of  Post  v.  United  States,  161  U.  S.  583,  and  "crim- 
inal case"  as  used  in  the  Fifth  Amendment  to  the  Constitution. 
See  United  States  v,  Patterson,  150  U.  S.  65. 

It  is  well  settled  that  the  mere  admission  of  incompetent  evi- 
dence in  a  proceeding  before  a  grand  jury  will  not  vitiate  an 
indictment  if  there  was  also  some  competent  evidence  before 
the  jury.  But  where  the  incompetent  evidence  was  that  of  the 
defendant  himself,  the  circumstances  under  which  it  was 
elicited  become  important  when  the  indictment  is  assailed  on 
the  ground  that  the  defendant  was  called  as  a  witness. 

An  examination  of  the  decided  cases  bearing  upon  the  ques- 
tion involved  in  the  case  at  bar  shows  that  a  great  diversity  of 
opinion  exists  among  the  courts,  and  that  it  would  be  impossible 
to  reconcile  some  of  the  cases. 

Among  the  cases  which  have  been  examined,  in  which,  under 
varying  circumstances,  indictments  were  quashed  or  set  aside 
because  of  the  fact  that  the  accused  had  been  examined  before 
the  grand  jury,  are  the  following:  People  v.  Haines,  1  X.  Y. 
S.  55;  People  v.  Singer,  18  Abb.  N.  C.  96;  State  v,  Froiseth, 
16  Minn.  260;  United  States  v.  Edgerton,  80  Fed.  374;  Boone 
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V.  People,  148  111.  440;  State  v.  Faulkner,  175  Mo.  546;  State 
V.  Gardner,  88  Minn.  130;  also  the  cases  of  People  v.  Stein- 
hardt,  93  X.  Y.  S.  1031 ;  In  re  Morse,  87  X.  Y.  S.  721 ;  United 
States  V.  Farrington,  5  Fed.  343 ;  and  United  States  v.  Jones, 
69  Fed.  973,  wherein  the  subject  was  discussed.  Among  the 
cases  in  which,  on  the  other  hand,  indictments  were  under  cir- 
cumstances more  or  less  similar  to  those  involved  in  the  cases 
above  mentioned,  sustained,  are  the  following:  United  States 
V.  Brown,  1  Sawyer,  531;  United  Staies  r.  Kimball,  117  Fed. 
156;  United  States  i\  Price,  163  Fed.  904;  People  i\  Lauder, 
82  Mich.  109;  State  r.  Donelon,  45  La.  Ann.  744;  People  r. 
Willis,  52  X.  Y.  S.  SOS ',State  r.  Comer,  157  Ind.  611;  State 
V,  Trauger,  (Iowa)  77  X^  W.  336;  and  State  r.  Duncan,  78 
Vt.  364. 

The  divergent  lines  of  thought  which  are  to  be  found  in  an 
examination  of  this  question  are  well  exemplified  in  the  case 
of  People  V.  Lauder,  supra,  where  it  appears  that  the  grand 
jury  was  investigating  certain  charges  of  bribery  against  the 
defendant,  and  after  several  witnesses  had  been  examined,  the 
accused  w^as  summoned,  and  without  knowing  or  being  informed 
of  the  nature  of  the  investigation,  and  without  being  advised 
of  his  right  to  refuse  to  answer  questions,  or  given  an  oppor- 
tunity to  consult  counsel,  he  was  interrogated  fully  as  to  the 
details  and  circumstances  of  the  matter,  and  gave  evidence 
against  himself.  Champlin,  C.  J.,  speaking  for  the  majority 
of  the  court,  said,  **As  before  observed,  there  was  no  violation 
of  Lauder's  constitutional  rights  in  compelling  him  by  sub- 
poena to  attend  before  the  grand  jury,  nor  in  administering 
an  oath  to  him.  The  real  complaint  made  by  the  plea  is  that 
Lauder  was  subpoenaed  to  appear  before  the  grand  jury,  and 
he  appeared  in  obedience  thereto ;  that  he  was  sworn,  was  inter- 
rogated, and  answered  all  questions.  He  states  that  all  this 
was  done  without  having  the  aid  and  advice  of  counsel,  and  be- 
cause he  did  not  have  the  assistance  of  counsel  to  bring  out  all 
the  facts  and  circumstances  of  the  case  he  testified  to  facts  ma- 
terial and  necessary  to  prove  the  truth  of  the  charges.     As  he 
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was  not  upon  trial  for  any  offense,  no  exception  can  be  taken 
to  his  not  having  the  assistance  of  counsel ;  and,  as  he  made  no 
objection  to  testifying  on  account  of  privilege,  I  do  not  see  why 
that  should  be  appealed  to  as  a  ground  for  quashing  the  indict- 
ment." Speaking  for  the  minority,  Morse,  J.,  said,  *'  In  deal- 
ing with  the  principle  here  involved,  we  are  to  establish  a  prece- 
dent in  this  State  for  all  time  to  come,  which  shall  govern 
and  operate  against  all  men  alike,  the  ignorant  as  well  as  the 
learned.  Courts  cannot  inquire  in  any  or  each  particular  case 
what  the  intelligence  of  the  accused  is,  or  presume  that,  because 
of  a  superior  grade  of  intelligence,  one  man  knows  his  right 
when  another  does  not.  There  is  no  necessity  anrwhere,  and 
never  can  be  under  any  circumstances,  that  the  law  should  be 
stretched  to  make  an  accused  person  testify  against  himself  in 
a  criminal  case ;  and,  when  force  and  deception  are  combined 
to  attain  such  an  end,  the  courts  must  see  to  it  that  his  rights 
are  restored,  notwithstanding  popular  clamor  or  supposed  ne- 
cessity is  invoked  to  justify  his  deprivation  of  constitutional 
privil^es.  *  *  *  It  is  suggested  with  much  force  by  his 
counsel  that,  if  there  was  testimony  sufficient  to  indict  him 
without  his  evidence,  why  was  he  subpoenaed  and  sworn  unless 
it  was  to  complete  the  chain  against  him,  by  the  furnishing  of 
a  missing  link  out  of  his  own  testimony.  *  *  *  if  the  in- 
dictment is  not  quashed,  the  accused  person  has  no  remedy,  and 
is  put  upon  trial  through  a  violation  and  open  disregard  o'f  one 
of  his  most  valued  rights.  On  principle,  I  do  not  see  how  such 
an  indictment  can  stand.  It  is  founded  necessarily  upon  the 
violation  of  a  constitutional  right,  which  the  law  never  permits 
in  any  case." 

Were  the  facts  in  this  case  like  those  in  that  case  I  would  be 
strongly  inclined  to  adopt  the  reasoning  of  the  minority  opinion. 

One  of  the  best  considered  opinions  is  that  of  Judge  Thomas 
in  United  States  v.  Kimball,  supra,  wherein  the  reasoning  leads 
to  the  disapproval  of  some  of  the  extreme  views  expressed  in 
each  of  the  two  lines  of  cases.  In  that  case  it  appears  that  the 
grand  jury  was  investigating  the  matter  of  the  failure  of  a  cer- 
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tain  bank  with  the  object  of  discovering  whether  or  not  its  af- 
fairs had  been  conducted  lawfully.     In  the  course  of  the  inves- 
tigation, seventeen  witnesses  were  examined,  including  Kim- 
ball and  his  co-defendants.     The  defendants,  before  they  gave 
their  testimony,  were  apprised  of  the  nature  of  the  investigation 
which  was  being  conducted  by  means    of    the  subpoena  with 
which  they  had  been  served ;  they  either  had  legal  advice  or  an 
opportunity  to  consult  counsel;  and  two  of  the  three  were  ad- 
vised by  the  United  States  attorney  of  their  right  to  refuse  to 
answer  questions  which  might  tend  to  incriminate  them.     The 
motion  to  quash  the  indictments  was  denied.    It  was  there  held 
that  the  mere  fact  that  a  person  subsequently  indicted  was  sub- 
poenaed before  the  grand  jury  and  compelled  to  take  the  usual 
oath  is  not  an  infringement  of  his  constitutional  right  not  to 
testify  against    himself,  and    that    persons  who  give  evidence 
under  such  circumstances  as  appeared  in  that  case  must  be  con- 
sidered to  have  testified  voluntarily  and  without  any  compul- 
sion.    The  court  said,  inter  alia,  "Compulsion  need  not  be 
through  legal  proceedings,  wherein  the  witness  is  directed  to 
testify  by  order  of  the  court     Any  unlawful  action  by  the  dis- 
trict attorney,  or  by  the  jury,  or  other  official,  that  should  ap- 
pear to  have  impaired  the  exercise  of  the  free  will  of  the  wit- 
ness in  choosing  whether  he  would  testify,  should  be  regarded 
as  compulsion.     In  certain  cases  it  may  be  immaterial  whether 
such  action  be  regarded  as  an  infringement  of  the  constitu- 
tional provision,  or  an  unseemly  perversion  of  the  just  admin- 
istration of  the  law.     The  court  should  in  either  case  have  in- 
herent power  to  redress  the  wrong.     *     *     *     Cases  have  un- 
doubtedly arisen  where  persons  have  been  called  to  give  evi- 
dence under  such  circumstances  of  ignorance  of  law,  fact,  and 
the  occasion  of  their  presence  as  to  amount  to  misconduct  on 
the  part  of  the  grand  jury  or  prosecuting  officer  in  using  the 
same  as  a  basis  for  indictment,  and  such  instances  will  arise 
in  the  future.    Then  the  courts  will  meet  the  facts  according  to 
their  deserving."    It  was  also  said,  "that  grand  juries  are  priv- 
ileged to  seek  for  information  from  persons  most  likely  to  be 
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conversant  with  the  matter  under  investigation,  and  are  not 
compelled  warily  and  assiduously  to  shun  such  persons,  lest  it 
happen  that  an  indictment  should  in  the  end  be  found  against 
them.  The  theory  of  limiting  grand  juries  to  questioning  per- 
sons disconnected  with  a  ruined  bank  as  to  the  cause  thereof,  in 
timorous  expectation  that  a  less  remote  search  might  chance  to 
bring  the  persons  guiltily  concerned  into  the  presence  and  under 
the  examination  of  the  jury,  is  not  consonant  with  that  vigor 
of  inquiry  that  such  exigencies  demand.  The  persons  whose 
duties  converged  at  such  bank  would  be  those  who  should  know, 
and  it  is  of  these  persons  that  an  investigating  grand  jury 
should  inquire,  not  of  those  who,  isolate  from  its  affairs,  would 
be  presumed  to  have  no  knowledge.  While  much  is  due  to  the 
conservation  of  personal  rights,  the  administration  of  justice 
should  not  be  fettered  by  a  sentimentality  that  would  paralyze 
efficient  action.  The  status  of  persons  arrested,  legally  charged 
with  crime,  or  objects  of  complaint  before  a  court,  officer,  or 
grand  jury,  may  justify  a  presumption  that  such  persons  gave 
evidence  under  compulsion;  but  witnesses  otherwise  compe- 
tent, who  are  subject  to  none  of  these  disadvantages,  should  be 
exposed  to  the  usual  summons  to  aid  in  the  investigation  of  of- 
fenders, and  to  the  common  responsibility  and  peril  of  knowing 
what  incriminating  evidence  they  should  withhold.  AVhat 
should  be  done  in  cases,  if  such  should  arise,  where  there  is 
ignorance  amounting  to  helplessness,  or  unconsciousness  of  the 
matter  under  investigation  resulting  in  a  denial  of  the  oppor- 
tunity for  self -exemption,  is  an  important  consideration,  un- 
connected with  the  matter  at  bar." 

And  in  State  v.  Trauger,  supra,  although  the  motion  to 
quash  the  indictment  was  denied,  the  court  said,  "Nothing  that 
we  here  say  should  be  construed  otherwise  than  as  an  unquali- 
fied disapproval  of  the  act  of  the  grand  jury  in  bringing  the  de- 
fendant before  it,  on  its  own  motion." 

From  the  weight  of  authority  and  reason,  gathered  from  the 
cases  cited,  I  deduce  that  an  accused  person  may,  upon  his  own 
motion  and  request,  be  permitted  to  make  a  statement  and  sub- 
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niit  to  cross  examination  before  a  grand  jury  concerning  the 
subject  of  investigation  or  charge,  though  it  may  tend  to  in- 
criminate him,  without  in   any  way  invalidating  the  indict- 
ment subsequently  found  against  him  (People  t\  Willi^^  supra)  ; 
that  no  person  can  lawfully  be    compelled    to    give    evidence 
against  himself  in  any  proceeding  before  a  grand  jury,  and  if 
it  is  shown  that  a  defendant  has  been  compelled  to  so  give  evi- 
dence the  indictment  will  be  quashed  or  set  aside  upon  proper 
application  (United  States  v.  Jones,  supra,  State  v.  Gardner, 
slipra)  ;  that  if  a  person  under  arrest  upon  a  criminal  charge  is 
taken  before  a  grand  jury  and  subjected  to  an  examination,  the 
indictment  will  be  invalidated,  compulsion  being  presumed  from 
the  situation  and  condition  of  the  accused  (Boone  v.  People, 
supra.  People  v.  Singer,  supra)  ;  that  where  some  subject  is 
being  investigated  by  the  grand  jurj'^  for  the  purpose  of  ascer- 
taining whether  a  crime  has  been  committed,  but  no  particular 
person  is  charged  or  suspected,  and  witnesses  are  called  and 
examined,  it  is  not  necessary  that  they  should  be  cautioned 
against  self-incriminating  testimony   (United  States  v.  Kim- 
ball, supra)  ;  that  where  the  acts  or  conduct  of  a  particular  per- 
son, who  is  under  suspicion,  are  being  inquired  into,  and  that 
person  is  called  as  a  witness,  he  should  be  apprised  of  the  fact 
that  ho  is  under  fire,  and  advised  as  to  his  right  to  refuse  to 
answer  questions  which  may  tend  to  incriminate  him  (United 
States  V.  Edgerton,  supra,   United  States  v.  Kiniball,  supra. 
State  V.  Faulkner,  supra)  ;  and  that  where  the  nature  of  the 
case  and  the  circumstances  under  which  the  witness  is  brought 
before  the  grand  jury  are  such  as  to  apprise  him  that  his  own 
acts  are  involved  in  the  investigation,  he  need  not  be  told  ex- 
pressly that  he  is  being  investigated.     If  he  is  not  under  re- 
straint at  the  time,  it  is  enough  that  he  is  given  clearly  to  un- 
derstand that  he  may  refuse  to  answer  any  and  all  incriminat- 
ing questions  ( United  States  v.  Edgerton,  supra.  United  States 
t\  Kimball,  supra). 

It  is  not  necessary,  I  think,  in  a  case  of  the  class  last  men- 
tioned that  the  grand  jury  be  engaged  in  the  examination  of  a 
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case  where  the  accused  has  had  a  preliminary  hearing  upon  a 
formal  charge,  nor  that  an  indictment  has  previously  been  pre- 
pared and  submitted  to  the  jury. 

I  infer  that  circumstances  may  be  such  that  a  person  may  be 
regarded  as  being  in  the  position  of  one  charged  with  the  com- 
mission of  a  crime  though  no  written  accusation  against  him 
has  been  made  or  filed,  such,  for  instance,  as  in  the  case  at  bar, 
where,  at  the  time  the  defendant  was  called  to  testify,  the  grand 
jury  was  prepared,  upon  the  testimony  previously  heard,  to  find 
an  indictment  against  him.     See  Hale  v.  Henkel,  201  U.  S.  43. 

I  do  not  hesitate  to  express  my  disapproval  of  the  calling  of 
the  defendant  in  this  case  before  the  grand  jury  under  the  cir- 
cumstances shown.  It  is  difficult  to  understand  why,  after  the 
jury  was  ready  to  vote  a  true  bill  against  him,  he  was  sum- 
moned at  all,  but,  having  been  sent  for,  the  fact  that  his  con- 
duct was  being  investigated  should  have  been  clearly  explained 
to  him  and,  to  have  been  absolutely  fair,  an  opportunity  should 
have  been  given  him  to  consult  with  counsel,  even  though  he 
was  not  entitled  to  the  assistance  of  counsel  as  he  would  be  if 
on  trial.  But  in  view  of  the  fact  that  he  had  a  general  idea 
of  the  subject  of  investigation,  derived  from  the  surrounding 
circumstances,  and  must  have  known  that  he  was  at  least  under 
some  suspicion,  in  connection  with  the  alleged  purchase  of 
clothing  and  that  he  was,  as  he  admits,  fully  advised  of  his 
right  to  refuse  to  answer  questions,  it  can  hardly  be  said  that 
he  was  compelled  to  give  evidence  against  himself. 

The  motion  is,  therefore,  denied. 


Affirmed  on  Appeal  from  Final  Judgment :     See  Carl  On 
Tax  V.  The  United  Stales,  188  Fed.  310. 
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Y.  SOGA,  Y.  TASAKA,  M.  XEGORO  and  F.  K.  MAKING 

vs.  WILLIAM  P.  JARRETT. 

March  22,  1910. 

Territorial  courts  of  Hawaii — Belation  of  same  to  federal  court  in 
Hawaii:  The  relation  between  the  Hawaiian  territorial  courts  and  the 
federal  court  in  Hawaii  is  substantially  the  same  as  that  existing  between 
the  state  courts  and  the  federal  circuit  and  district  courts  within  the  same 
territorial  limits. 

Habeas  corpus — Jurisdiction  of  federal  court  where  petitioner  is  in 
custody  under  judgment  of  territorial  court:  "Where  a  prisoner  is  in 
custody  under  a  void  judgment  of  a  territorial  court  this  court  has  juris- 
diction to  release  him  upon  habeas  corpus. 

Same — Exercise  of  jurisdiction:  But  this  court  ought  not  to  exercise 
its  jurisdiction  except  in  exceptional  or  peculiarly  urgent .  cases,  and  the 
mere  fact  that  a  petitioner  is  deprived  of  his  liberty  in  violation  of  his 
rights  under  the  federal  Constitution  does  not  necessarily  make  out  an 
exceptional  case  nor  one  of  peculiar  urgency. 

Petition  for  a  Writ  of  Habeas  Corpus. 

J.  Lightfoot,  Attorney  for  Petitioners. 

E.  W.  Sutton  and  W.  B.  Lymer,  Deputies  Attorney  General 
of  the  Territory  of  Hawaii,  and  Kinney,  Ballou,  Prosser  £ 
Anderson,  Counsel  for  the  Respondent. 

Robertson^  J.  The  petitioners  have  filed  an  application 
praying  that  a  writ  of  habeas  corpus  be  issued  directed  to  the 
respondent  and  commanding  him  to  bring  their  bodies  before 
this  court  in  order  that  they  may  be  restored  to  their  liberty. 

The  petitioners  allege  that  they  are  subjects  of  His  Imj)€rial 
Majesty  the  Emperor  of  Japan,  residing  at  Honolulu,  in  this 
Territory ;  that  they  are  now  imprisoned,  detained,  confined  and 
restrained  of  their  personal  liberty  in  a  certain  prison  known 
as  Honolulu  jail  by  the  respondent,  who  is  the  sheriff  of  the 
City  and  County  of  Honolulu;  that  the  cause  of  such  impris- 
onment is,  according  to  the  best  of  their  knowledge  and  belief, 
as  follows:     That  on  or  about  the  14th  day  of  June,  1909,  a 
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certain  sworn  complaint  was  filed  in  the  Circuit  Court  of  the 
First  Judicial  Circuit  of  the  Territory  of  Hawaii,  charging 
them  with  the  crime  of  conspiracy,  a  copy  of  which  complaint 
is  attached  to  the  petition;  that  upon  said  complaint  the  peti- 
tioners were  compelled  to  undergo  public  trial  in  said  court; 
that  during  the  said  trial  a  certain  juror  was  excused  by  the  court, 
the  prosecution  and  defense  consenting  thereto ;  that  at  the  con- 
clusion of  such  so-called  trial,  the  so-called  jury  consisting  of 
eleven  men  returned  a  so-called  verdict  finding  the  petitioners 
guilty  of  conspiracy  in  the  third  degree;  that  thereafter  the 
petitioners  were  sentenced  by  the  judge  of  said  court  to  serve 
a  term  of  ten  months,  without  hard  labor,  and  to  pay  a  fine  of 
three  hundred  dollars  each,  and  costs;  that  thereafter,  and  on, 
to-wit,  the  16th  day  of  March,  1910,  a  certain  mittimus  was 
issued  .out  of  said  court,  under  the  authority  of  which  the  peti- 
tioners were  imprisoned  and  detained  by  the  respondent;  that 
no  indictment  or  presentment  by  a  grand  jury  had  been  found 
charging  the  petitioners  with  the  aforesaid  crime;  and  it  is 
alleged  that  the  illegality  of  their  imprisonment  consists  in 
this:  That  the  circuit  court  was  without  jurisdiction  to  try  the 
petitioners  and  to  pronounce  judgment  against  them  for  the 
reason  that  said  trial  was  had  in  contravention  of  their  rights 
under  the  Fifth  Amendment  to  the  Constitution ;  that  the  court 
was  without  jurisdiction  of  the  petitioners  for  the  reason  that 
said  trial  was  had  in  contravention  to  their  rights  under  the 
Third  Article  of  the  Constitution  and  the  Sixth  Amendment, 
providing  for  the  trial  of  all  criminal  prosecutions  by  jury,  ex- 
cept in  cases  of  impeachment ;  also,  that  said  court  was  without 
jurisdiction  for  the  reason  that  said  trial  was  had  in  contraven- 
tion of  petitioners'  rights  under  section  83  of  the  act  of  Con- 
gress to  provide  a  government  for  the  Territory  of  Hawaii; 
that  the  petitioners  were  not  informed  of  the  nature  and  cause 
of  the  accusation  against  them,  in  contravention  of  their  rights 
under  the  Sixth  Amendment;  that  they  were  compelled  to  be 
witnesses  against  themselves  in  contravention  of  their  rights 
upder  the  Fifth  Amendment;  that  evidence  was  offered  and  re- 
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ceived  by  the  court  during  said  trial  in  violation  of  their  rights 
under  the  Fourth  Amendment;  and  that  evidence  was  oflFered 
and  received  during  said  trial  in  contravention  of  their  rights 
under  the  third  article  of  the  treaty  of  commerce  and  naviga- 
tion concluded  between  the  United  States  and  the  Empire  of 
Japan  on  the  22nd  day  of  November,  1894. 

Xo  other  pleadings  have  been  filed,  but  by  mutual  arrange- 
ment of  counsel,  with  the  consent  of  court,  arguments  were 
made  upon  the  question  whether,  upon  the  allegations  of  the 
petition,  the  writ  should  issue.  For  the  purposes  of  this  de- 
cision, therefore,  it  will  be  assumed  that  these  allegations  are 

all  true. 

Several  objections  were  raised  by  the  respondent's  counsel 
touching  the  form  of  the  petition,  but  these  will  not  be  noticed. 

The  respondent  invokes  the  proposition  that  the  federal 
courts  ought  not,  and  do  not,  except  in  extraordinary  and  un- 
usual cases,  of  which  this  is  not  one,  interfere  by  means  of  the 
writ  of  habeas  corpus,  with  the  execution  of  the  judgments  of 
state  courts  in  criminal  cases,  and  contends  that  the  principle 
is  applicable  here  because  the  relations  between  the  local  courts 
of  this  Territory  and  the  federal  courts  are  practically  the 
same  as  those  existing  between  the  latter  and  the  courts  of  the 
several  States. 

Counsel  for  the  petitioners,  while  conceding  that  the  writ  of 
habeas  corpus  cannot  be  made  to  perform  the  functions  of  a 
writ  of  error,  submits  that  it  may  be  shown  on  habeas  corpus 
that  a  judgment  under  which  a  person  is  being  restrained  of 
his  liberty  is  a  nullity  by  reason  of  the  lack  of  jurisdiction  of 
the  court  which  pronounced  it  over  the  person  or  subject  mat- 
ter involved,  and  that,  therefore,  the  party  would  be  entitled 
to  be  released  from  custody. 

From  this  he  argues  that  the  writ  should  issue  in  this  case 
because  the  allegations  of  the  petition  show  that  the  circuit 
court  proceeded  without  jurisdiction. 

In  support  of  his  argument  counsel  refers  to  the  following 
cases:     Ex  parte  Wilson,  114  U.  S.  417;  Ex  parte  Bain,  121 
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U.  S.  1 ;  /n  re  Sawyer,  124  U.  S.  201 ;  In  re  Coy,  127  U.  S. 
731,  and  Kaizo  v.  Henry,  211  U.  S.  146. 

Those*  cases  undoubtedly  sustain  counsel  in  his  position  that 
a  person  imprisoned  under  a  void  judgment  is  entitled  to  be 
released  upon  habeas  corpus,  but  they  by  no  means  require  or 
justify  the  issuance  of  the  writ  by  this  court  under  the  circum- 
stances alleged ;  they  do  not  meet  the  contention  of  the  respond- 
ent made  as  above  stated. 

The  case  of  Kaizo  v.  Henry  does  not  support  the  petitioners' 
claim  to  the  writ  asked  for.  Tn  that  case  the  application  for 
the  writ  was  first  made  to  and  denied  by  the  Supreme  Court  of 
Hawaii.  The  right  to  the  issuance  of  the  writ  from  this  court 
under  such  circumstances  as  are  involved  here  was  not  a  sub- 
ject for  discussion  at  any  stage  of  that  case.  See  Minnesota 
V.  Brundage,  180  U.  S.  499,  referring  to  Plumley  v.  Massa- 
chusetts, 155  U.  S.  461. 

In  each  of  the  other  cases  cited,  the  petitioner  was  in  custody 
under  the  judgment  of  a  United  States  court,  and  the  mere 
statement  of  the  fact  is  sufficient  to  show  their  inapplicability 
to  the  question  involved  here,  which  is,  whether  the  power  and 
discretion  of  this  court  should  be  exercised  imder  the  circum- 
stances set  forth  in  the  petition. 

The  Supreme  Court  of  the  United  States  has  clearly  laid 
down  and  often  reiterated  the  principles  which  should  govern 
a  case  like  the  one  at  bar. 

Those  principles  have  heretofore  had  the  attention  of  this 
court. 

In  the  Matter  of  Marshall,  Estee's  Reports,  34,  in  a  petition 
for  a  writ  of  habeas  corpus,  the  petitioner  showed  that  he  was 
imprisoned  pursuant  to  a  judgment  of  the  Circuit  Court  of  the 
First  Judicial  Circuit  of  the  Hawaiian  Islands,  and  based  his 
claim  for  discharge  from  custody  under  the  writ  applied  for 
upon  the  ground  that  he  was  tried,  convicted  and  sentenced 
without  a  presentment  or  indictment  by  a  grand  jury;  that 
he  was  found  guilty  by  a  verdict  of  nine  out  of  a  jury  of  twelve; 
that  the  offense  charged  against  him  was  an  ^'infamous  crime" ; 
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and  that  the  whole  proceeding  of  the  territorial  courts  was  in 
violation  of  and  contrary  to  the  rights  secured  to  him  by  the 
Fifth  and  Sixth  Amendments  to  the  Constitution  of  the  United 
States.     Judge  Estee  said : 

"  The  question  presented  is :  Can  this  court,  except  in  very 
rare  and  extreme  cases,  review  on  Jiaheas  corpus  the  verdict 
and  judgment  of  the  highest  territorial  court  of  Hawaii  in  a 
criminal  case  wherein  a  constitutional  question  is  claimed  to 
be  involved,  and  overrule  the  action  of  that  court?  From  the 
date  of  the  passage  of  the  judiciary  act  of  1867  until  now,  the 
Supreme  Court  of  the  United  States,  while  always  holding  that 
a  United  States  district  or  circuit  court  had  the  power  in  ex- 
treme cases  to  summarily  discharge  a  party  from  custody  who 
is  restrained  of  his  liberty  in  violation  of  the  Constitution  of 
the  United  States,  yet  the  same  court  has  uniformly  held  that 
except  in  the  most  extreme  cases,  the  true  course  for  the  peti- 
tioner was  to  sue  out  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States,  and  thus  have  the  constitutionality  of  the 
conviction  settled  by  the  only  court  in  the  land  whose  judgment 
on  constitutional  questions  is  final.  This  rule  was  adopted  be- 
cause, although  the  discretionary  power  existed,  yet  it  was  of 
more  than  doubtful  propriety  for  a  single  United  States  district 
or  circuit  judge  to  interfere  with  the  judicial  procedure  of  a 
state  or  territorial  court  when  dealing  with  criminal  cases." 

And  after  citing  and  quoting  from  a  number  of  cases  decided 
in  the  Supreme  Court  of  the  United  States,  the  learned  judge 
said,  "The  above  decisions  which  seem  all  to  relate  to  the  States, 
apply  with  equal  force  to  the  Territories."  The  petitioner  was 
remanded. 

In  the  Matter  of  Mankichi,  Estee's  Reports,  303,  the  writ 
was  issued  and  the  prisoner  discharged  from  custody.  In  that 
case  the  petitioner  had  been  tried  in  and  by  a  circuit  court  of 
the  Territory  under  a  presentment  charging  him  with  the  crime 
of  murder,  and  had  been  convicted  of  the  crime  of  manslaugh- 
ter in  the  first  degree,  and  sentenced  to  imprisonment  at  hard 
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labor  for  the  term  of  twenty  years.  He  sought  his  discharge 
upon  the  ground  that  he  was  being  imprisoned  in  violation  of 
his  rights  under  the  Fifth,  Sixth  and  Seventh  Amendments  to 
the  Constitution  because  of  the  fact  that  he  was  not  indicted  by 
a  grand  jury,  nor  convicted  by  the  unanimous  verdict  of  a  jury 
of  twelve  men. 

Before  taking  up  the  contentions  of  the  petitioner  upon  their 
merits,  Judge  Estee  said,  "  The  question  now  presented  is :  Is 
this  an  exceptional  case  ?  I  am  compelled  to  believe  that  it  is. 
WTiatever  the  intention  of  the  local  territorial  courts,  their  de- 
cisions upon  this  question  are  an  attack  upon  the  constitutional 
rights  of  the  citizen  affecting  life  and  liberty,  which  are  there- 
by made  insecure.  In  view  of  all  the  circumstances,  therefore, 
I  think  it  would  be  in  furtherance  of  public  justice  for  me  to 
exercise  my  discretion  in  this  proceeding.  I  shall  therefore 
consider  the  case  under  the  writ" 

It  is  familiar  that  the  controversy  involved  in  that  case  was 
a  far-reaching  one.  It  not  only  affected  the  petitioner  at  the 
bar  but  questioned  the  validity  of  the  system  of  criminal  pro- 
cedure in  vogue  in  Hawaii  prior  to  the  cession  of  sovereignty 
under  the  joint  resolution  of  Congress  for  the  annexation  of 
these  islands,  on  August  12th,  1898,  as  applied  to  cases  arising 
thereafter  and  until  the  passage  of  the  organic  act  on  the  14th 
day  of  June,  1900,  and  thus  affected  a  great  many  other  pris- 
oners. The  case  subsequently  acquired  a  national  reputation, 
but,  though  Judge  Estee's  views  upon  the  merits  of  the  case 
were  disapproved  by  the  United  States  Supreme  Court,  his 
action,  in  taking  jurisdiction,  was  not  criticized.  It  was  in  a 
way  an  exceptional  case,  but  scarcely  one  of  "peculiar  urgency" 
within  the  principles  laid  down  by  the  United  States  Supreme 
Court.  This  court  went  further  than  necessary  in  taking  juris- 
diction there. 

In  the  recent  case  of  Iti  the  Matter  of  Atcherley,  decided  on 
September  4,  1909  (Ante  p.  404),  Judge  Woodruff,  of  this  court, 
went  exhaustively  into  the  question  involved  in  the  case  at  bar. 
In  that  case  a  petition  for  a  writ  of  haheas  corpus  was  filed  on 
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behalf  of  Dr.  Atcherley  who,  it  was  shown,  had  been  examined, 
pronounced  insane,  and  committed  to  the  insane  asylum  upon 
proceedings  had  under  and  pursuant  to  the  provisions  of  act 
149  of  the  Session  Laws  of  1909  of  the  legislature  of  the  Terri- 
tory of  Hawaii.  It  was  alleged  and  claimed  that  the  statute 
was  unconstitutional  and  void;  that  the  petitioner  was  denied 
a  trial  by  jury,  and  was  being  detained  without  due  process  of 
law;  and  that  for  these  reasons  the  restraint  of  the  petitioner 
was  illegal  and  in  violation  of  his  rights  under  the  Constitu- 
tion. 

The  question  there  decided  was  put  as  follows:  ^^Is  this  a 
case  of  such  ^peculiar  urgency'  that  this  court  should  interpose 
at  this  time,  instead  of  leaving  the  petitioner  to  his  usual  and 
final  remedy  in  the  territorial  courts  and,  through  them,  in  the 
Supreme  Court  of  the  United  States?''  It  was  answered  in 
the  negative  after  a  searching  investigation  of  all  the  applicable 
authorities. 

The  learned  judge,  in  part,  said:  "It  seems  clear  that  the 
Supreme  Court  has  never  wavered  in  its  exposition  of  the 
fundamental  principles  governing  the  use  of  the  writ  of  habeas 
corpus  by  Federal  courts  when  the  petitioners  are  restrained 
through  operation  of  state  laws.  *  *  *  Without  losing 
sight  of  the  fact  that  'want  of  jurisdiction  of  cause  or  person' 
is  a  fimdamcntal  principle,  the  Supreme  Court,  in  cases  from 
Ex  parte  Royall,  117  U.  S.  241,  to  Urquhart  v,  Bfown,  205 
U.  S.  179,  has  put  forward  with  insistence  a  principle  some- 
what more  easily  applied,  namely,  that  even  when  it  is  claimed 
that  there  was  such  want  of  jurisdiction,  the  correction  of  the 
mistake  must  be  left  to  the  state  courts  and  finally  through 
them  to  the  Supreme  Court  of  the  United  States  unless  in 
cases  of  'peculiar  urgency'." 

The  court  also  pointed  out  that  the  territorial  courts  in  Ha- 
waii sustain  substantially  the  same  relation  to  this  court  as  the 
state  courts  do  to  the  federal  circuit  and  district  courts,  citing 
^Yilders  8,  S.  Co,  v.  Hind,  108  Fed.  113,  to  which  may  be 
added,  Ex  parte  Wilder  s  S,  S.  Co.,  183  U.  S.  545,  and  Equit- 
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able  Life  In^.  Co,  v.  Brown,  187  U.  S.  308.  Should  a  distinc- 
tion be  drawn  because  of  the  prevalence  of  the  dual  sovereignty 
in  a  State,  then  the  territorial  courts  must  be  considered  in  the 
light  of  courts  of  co-ordinate  jurisdiction  in  such  a  matter  as 
that  in  hand,  and  the  result  would  be  practically  the  same,  for 
courts  of  co-ordinate  jurisdiction  should,  on  the  principle  of 
comity,  and  to  promote  concord,  and  to  avoid  conflicts,  exercise 
a  spirit  of  forbearance  toward  each  other. 

The  result  of  the  examination  made  in  that  case  led  the  court 
to  the  irresistible  conclusion  that  the  petitioner  should  be  re- 
manded, and  it  was  so  ordered. 

The  thoroughness  with  which  the  subject  was  gone  into  by 
Judge  Woodruff  in  that  case  renders  it  unnecessary  to  do  more 
at  this  time  than  to  point  out  that  the  principle  there  applied 
is  controlling  here.  This  may  be  done  best  by  referring  to  some 
of  the  decisions  of  the  United  States  Supreme  Court  which  were 
there  cited  and  upon  which  the  conclusion  arrived  at  rested. 

Ex  parte  Royall,  117  U.  S.  241:  In  that  case,  the  petitioner 
alleged  that  he  had  been  indicted  and  arrested  and  was  being 
held  for  trial  for  an  alleged  violation  of  a  statute  of  the  State 
of  Virginia;  that  the  statute  was  repugnant  to  Article  One  of 
the  Constitution  of  the  United  States,  and  that  his  detention 
was  in  violation  of  the  Constitution.  The  United  States  cir- 
cuit court,  to  which  the  petitioner  applied  for  release  under 
two  petitions,  dismissed  them  both  on  the  ground  that  it  was 
without  jurisdiction  to  discharge  the  prisoner.  On  appeal  to 
the  Supreme  Court  it  was  held  that  although  the  ground  as- 
signed for  dismissing  the  petitions  was  incorrect,  the  Supreme 
Court  holding  that  the  circuit  court  did  have  jurisdiction,  the 
judgments  should  be  affirmed  on  the  ground  that  the  petitioner 
had  not  shown  such  a  case  as  would  justify  the  circuit  court 
in  exercising  its  power.  Mr.  Justice  Harlan,  speaking  for  the 
court,  said: 

''  We  are  of  opinion  that  while  the  circuit  court  has  the 
power  to  do  so,  and  may  discharge  the  accused  in  advance  of 
his  trial  if  he  is  restrained  of  his  liberty  in  violation  of  the 
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national  Constitution,  it  is  not  bound  in  everv  case  to  exer- 
cise  such  a  power  immediately  upon  application  being  made  for 
the  writ.  We  cannot  suppose  that  Congress  intended  to  compel 
those  courts,  by  such  means,  to  draw  to  themselves,  in  the  firet 
instance,  the  control  of  all  criminal  prosecutions  commenced  in 
state  courts  exercising  authority  within  the  same  territorial 
limits,  where  the  accused  claims  that  he  is  held  in  custody  in 
violation  of  the  Constitution  of  the  United  States.  The  injunc- 
tion to  hear  the  case  summarily,  and  thereupon  ^to  dispose  of 
the  party  as  law  and  justice  require'  does  not  deprive  the  court 
of  discretion  as  to  the  time  and  mode  in  which  it  will  exert  the 
powers  conferred  upon  it.  That  discretion  should  be  exercised 
in  the  light  of  the  relations  existing,  under  our  system  of  gov- 
ernment, between  the  judicial  tribunals  of  the  Union  and  of 
the  States,  and  in  recognition  of  the  fact  that  the  public  good 
requires  that  those  relations  be  not  disturbed  by  unnecessary 
conflict  l)etween  courts  equally  bound  to  guard  and  protect 
rights  secured  by  the  Constitution.  When  the  petitioner  is  in 
custodv  bv  state  authoritv  for  an  act  done  or  omitted  to  be 
done  in  pursuance  of  a  law  of  the  United  States,  or  of  an  order, 
process,  or  decree  of  a  court  or  judge  thereof;  or  where,  being 
a  subject  or  citizen  of  a  foreign  State,  and  domiciled  therein, 
he  is  in  custody,  under  like  authority,  for  an  act  done  or 
omitted  under  any  alleged  right,  title  or  authority,  privilege, 
protection,  or  exemption  claimed  under  the  commission,  or 
order,  or  sanction  of  any  foreign  State,  or  under  color  thereof, 
the  validity  and  effect  whereof  depend  upon  the  law  of  na- 
tions ;  in  such  and  like  cases  of  urgency,  involving  the  author- 
ity and  operations  of  the  general  government,  or  the  obliga- 
tions of  this  country  to,  or  its  relations  with,  foreign  nations, 
the  courts  of  the  United  States  have  frequently  interposed  by 
writs  of  habeas  corpus  and  discharged  prisoners  who  were  held 
in  custody  under  state  authority.  So,  also,  when  they  are  in 
custo<ly  of  a  state  officer,  it  may  be  necessary,  by  use  of  the 
writ,  to  bring  them  into  a  court  of  the  United  States  to  testify 
as  witnesses.    The  present  cases  involve  no  such  considerations. 
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Xor  do  their  circumstances,  as  detailed  in  the  petitions,  sug- 
gest any  reason  why  the  state  court  of  original  jurisdiction 
may  not,  without  interference  upon  the  part  of  the  courts  of 
the  United  States,  pass  upon  the  question  which  is  raised  as  to 
the  constitutionality  of  the  statutes  under  which  the  appellant 
is  indicted.  The  circuit  court  was  not  at  liberty,  under  the  cir- 
cumstances disclosed,  to  presume  that  the  decision  of  the  state 
court  would  be  otherwise  than  is  required  by  the  fundamental 
law  of  the  land,  or  that  it  would  disregard  the  settled  prin- 
ciples of  constitutional  law,  upon  which  is  clearly  conferred 
the  power  to  decide  ultimately  and  finally  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States.  *  *  * 
That  these  salutary  principles  may  have  full  operation,  and  in 
harmony  with  what  we  suppose  was  the  intention  of  Congress 
in  the  enactment  in  question,  this  court  holds  that  where  a  per- 
son is  in  custody,  under  process  from  a  state  court  of  original 
jurisdiction,  for  an  alleged  offense  against  the  laws  of  such 
State,  and  it  is  claimed  that  he  is  restrained  of  his  liberty  in 
violation  of  the  Constitution  of  the  United  States,  the  circuit 
court  has  a  discretion,  whether  it  will  discharge  him,  upon 
habeas  corpus,  in  advance  of  his  trial  in  the  court  in  which  he 
is  indicted ;  that  discretion,  however,  to  be  subordinated  to  any 
special  circumstances  requiring  immediate  action.  When  the 
state  court  shall  have  finally  acted  upon  the  case,  the  circuit 
court  has  still  a  discretion  whether,  under  all  the  circum- 
stances then  existing,  the  accused,  if  convicted,  shall  be  put  to 
his  writ  of  error  from  the  highest  court  of  the  State,  or  whether 
it  will  proceed,  by  writ  of  habeas  corpus,  summarily  to  deter- 
mine whether  the  petitioner  is  restrained  of  his  liberty  in  vio- 
lation of  the  Constitution  of  the  United  States." 

I  have  quoted  thus  copiously  from  the  opinion  in  that  case 
because  it  covers  so  fully  the  field  of  discussion  on  the  subject 
at  hand,  and  because  the  case  has  since  been  cited  with  ap- 
proval so  many  times. 

iVcM;  York  v.  Eno,  155  U.  S.  89:  In  that  case  the  appellee 
had  petitioned  the  United  States  circuit  court  for  a  writ  of 
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habeas  corpus  allying  that  he  was  restrained  of  his  liberty  by 
the  warden  of  the  city  prison  in  New  York  City  under  cer- 
tain bench  warrants  issued  upon  indictments  against  him  in 
the  Court  of  General  Sessions  of  the  Peace  of  the  Citv  and 
County  of  New  York  which  charged  him  with  the  commission 
of  certain  offenses  over  which  that  court  ^^has  not  and  never 
has  had"  jurisdiction.  The  petitioner  prayed  to  be  discharged 
from  the  custody  of  the  state  authorities.  His  principal  con- 
tention appears  to  have  been  that  the  offenses  with  which  he 
was  charged  were  cognizable  only  in  the  courts  of  the  United 
States.  The  circuit  court,  taking  this  view,  issued  the  writ 
and  ordered  that  the  petitioner  be  discharged  from  custody. 
The  Supreme  Court  reversed  the  judgment  with  directions  to 
dismiss  the  writ  and  to  remand  the  accused  to  the  custody  of 
the  state  authorities,  saying,"  ^'Without  considering  the  merits 
of  the  several  questions  discussed  by  counsel,  we  are  of  opinion 
that  the  circuit  court  erred  in  granting  the  prayer  of  the  ac- 
cused." 

Baker  v.  Gince,  169  U.  S.  284:  In  that  case  the  United 
States  Circuit  Court  for  the  Northern  District  of  Texas  had, 
upon  habeas  corpus,  ordered  the  discharge  of  the  petitioner 
from  the  custody  of  a  Texas  county  sheriff  upon  the  ground 
that  the  statute  under  which  he  had  been  indicted  and  was 
being  detained  was  in  conflict  with  the  Constitution  of  the 
United  States.     The  court  said: 

'*  It  is  an  exceedingly  delicate  jurisdiction  given  to  the 
Federal  courts  by  which  a  person  under  an  indictment  in  a 
state  court  and  subject  to  its  laws  may,  by  the  decision  of  a 
single  judge  of  the  Federal  court,  upon  a  writ  of  habeas  corpus, 
be  taken  out  of  the  custody  of  the  officers  of  the  State  and  finally 
discharged  therefrom,  and  thus  a  trial  by  the  state  courts  of 
an  indictment  found  under  the  laws  of  a  State  be  finally  pre- 
vented. Cases  have  occurred  of  so  exceptional  a  nature  that 
this  course  has  been  pursued.  Such  are.  the  cases  of  In  re 
Loney,  134  U.  S.  372,  and  In  re  N eagle,  135  U.  S.  1,  but  the 
reasons  for  the  interference  of  the  Federal  court  in  each  of 
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those  cases  were  extraordinary,  and  presented  what  this  court 
reganied  aa  such  exceptional  facts  as  to  justify  the  interference 
(if  the  Federal  tribunal.  Unless  this  case  be  of  such  an  ex- 
ceptional nature,  we  ought  not  to  encourage  the  interference 
of  the  Federal  court  below  with  the  rt^lar  course  of  justice  in 
the  state  court." 

And,  after  reviewing  the  facts  there  involved,  the  court  said : 

"  Upon  the  facts  appearing  herein,  we  think  no  sufficient 
case  was  made  out  for  the  exercise  of  the  jurisdiction  of  the 
eircnit  court.  AVe  come  to  this  decision  irrespective  of  the 
question  of  the  validity  of  the  state  statute  and  without  passing 
upon  the  samo  or  expressing  any  opinion  in  regard  thereto." 

The  judgment  of  the  circuit  court  was  reversed  with  instruc- 
tions to  enter  an  order  remanding  the  prisoner  to  the  custody 
of  the  fiheriff. 

Tinsley  v.  Anderson,  171  U.  S.  101:  That  case  was  consid- 
ered upon  a  writ  of  error  to  the  Court  of  Criminal  Appeals  of 
ihe  Stat*  of  Texas,  and  upon  appeal  from  the  Circuit  Court  of 
ihe  United  States  for  the  Eastern  District  of  Texas.  In  the 
api>ea!  case,  Tiusley  had  obtaine<l  the  issuance  of  a  writ  of 
habeas  corpus  by  the  circuit  court  upon  allegations  to  the  effect 
that  he  was  being  deprived  of  his  liberty  under  an  order  of  a 
Ti-xas  court  but  without  due  process  of  law  and  in  violation  of 
the  Constitution  of  the  United  States.  After  a  hearing,  the 
circuit  court  dismissed  the  writ.  The  Supreme  Court  affirmed 
the  judgment,  and  in  the  opinion  pronounced  by  the  Chief 
Justice  said : 

"  The  dismissal  by  the  circuit  court  of  the  United  States 
of  its  own  writ  of  habeas  corpus  was  in  accordance  with  the 
rule,  repeatedly  laid  down  by  this  court,  that  the  circuit  courts 
of  the  United  States,  while  they  have  power  to  grant  writs  of 
iabeas  corpus  for  the  purpose  of  inquiring  into  the  cause  of 
restraint  of  liberty  of  any  person  in  custody  under  the  author- 
ity of  a  State  in  violation  of  the  Constitution,  a  law  or  a  treaty 
of  the  United  States,,  yet,  e.\cept  in  cases  of  peculiar  urgency, 
33— D 
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ought  not  to  exercise  that  jurisdiction  by  a  discharge  of  the 
person  in  advance  of  a  final  determination  of  his  case  in  the 
courts  of  the  State,  and,  even  after  such  final  determination, 
will  leave  him  to  his  remedy  to  review  it  by  writ  of  error  from 
this  court.  This  case  shows  no  such  circumstances  as  to  re- 
quire departure  from  this  rule." 

Marhuson  v.  Boucher,  175  IT.  S.  184:  In  that  case  the  ap- 
pellant had  obtained  from  a  United  States  district  court  a  writ 
of  habeas  corpus  upon  the  allegations  that  he  was  confined  in 
the  state  penitentiary  of  Iforth  Dakota  upon  a  pretended  judg- 
ment and  sentence  of  a  district  court  of  that  State,  which  judg- 
ment and  sentence  had  been  pronounced  under  certain  statutes 
of  the  State  which  violated  the  Fifth  and  Sixth  Amendments 
to  the  Constitution  of  the  United  States,  and  Article  One  of 
the  Fourteenth  Amendment,  by  providing  for  the  charging  of 
a  citizen  with  an  infamous  crime  and  compelling  him  to  answer 
and  be  punished  therefor  without  a  presentment  or  indictment 
of  a  grand  jury,  and  deprived  the  accused  in  a  criminal  prose- 
cution of  the  right  to  a  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  was  committed,  and  permitted 
a  conviction  of  one  accused  of  crime  without  his  being  con- 
fronted with  the  witnesses  against  him ;  that  they  abridged  the 
privileges  and  immunities  of  citizens  of  the  United  States  and 
deprived  them  of  liberty  and  property  without  due  process  of 
law  and  the  equal  protection  of  the  laws.  The  petitioner  had 
appealed  to  the  Supreme  Court  of  the  State  with  the  result  that 
the  judgment  and  sentence  were  affirmed.  The  district  court 
dismissed  the  writ  and  the  petitioner  appealed.  Mr.  Justice 
McKenna,  speaking  foi*  the  unanimous  court,  in  affirming  the 
judgment,  said: 

"  In  the  brief  of  appellant's  counsel,  and  also  in  that  of  the 
attorney  general  of  the  State,  as  well  as  in  oral  argument,  the 
constitutional  points  raised  were  argued  at  length.  We  are  not 
disposed  to  consider  them.  We  have  frequently  pronounced 
against  the  review  by  habeas  corpus  of  the  judgments  of  the 
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state  courts  in  criminal  cases,  because  some  right  under  the 
Constitution  of  the  United  States  was  alleged  to  have  been  de- 
nied the  person  convicted,  and  have  repeatedly  decided  the 
proper  remedy  was  by  writ  of  error.  *  *  *  The  jurisdic- 
tion is  more  delicate,  the  reason  against  its  exercise  stronger, 
when  a  single  judge  is  invoked  to  reverse  the  decision  of  the 
highest  court  of  a  State  in  which  the  constitutional  rights  of 
a  prisoner  could  have  been  claimed  and  may  be  were  rightly 
decided,  or  if  not  rightly  decided,  could  be  reviewed  and  re- 
dressed by  a  writ  of  error  from  this  court.  The  case  at  bar 
presents  no  circumstances  to  justify  a  departure  from  the  rule 
or  to  relieve  from  the  application  of  its  reasons." 

Urquhart  v.  Broivn,  205  IT.  S.  179 :  In  that  case  the  ap- 
pellee had  been  tried  in  the  Superior  Court  of  Lewis  Coimty, 
in  the  State  of  Washington,  upon  a  charge  of  murder.  The 
jury  had  acquitted  him  on  the  ground  of  insanity,  and  pur- 
suant to  a  statute  of  the  State  the  court  committed  him  to  jail 
as  a  person  manifestly  dangerous  to  the  peace  and  safety  of  the 
community.  The  accused,  being  in  the  custody  of  a  sheriff 
under  that  order,  made  application  to  the  Supreme  Court  of 
Washington  for  a  writ  of  habeas  corpus.  That  court  held  that 
the  statute  was  constitutional  and  that  the  order  of  the  trial 
court  was  in  strict  conformity  with  its  provisions,  and  denied 
his  application  to  be  discharged.  The  appellee  then  obtained 
a  writ  of  habeas  corpus  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Washington,  and  that  court 
held  that  the  statute  referred  to  was  constitutional,  but  took  the 
view  that  it  had  not  been  properly  administered  by  the  trial 
court  in  rendering  its  judgment,  and  that  the  imprisonment  of 
the  petitioner,  without  arraignment,  and  a  fair  opportunity  to 
defend  himself  against  charges  lawfully  preferred,  and  to  pro- 
duce evidence  in  his  defense  was  a  deprivation  of  his  liberty 
by  the  State,  without  due  process  of  law,  and  violated  the  na- 
tional Constitution;  and  held  that  for  that  reason  the  commit- 
ment under  which  the  petitioner  was  held  was  ill^al  and  void. 


516  DISTRICT  OF  HAWAII.  [Vol.  3] 

The  Supreme  Court,  speaking  again  through  Mr.  Justice  Ilar- 
lan,  reiterated  the  views  expressed  in  the  foregoing  and  other 
analogous  cases  and  concluded  by  saying: 

"  Without  now  expressing  any  opinion  as  to  the  constitu- 
tionality of  tie  statute  in  question,  or  as  to  the  mode  in  which 
it  was  administered  in  the  state  court,  for  the  reasons  stated 
the  judgment  of  the  circuit  court  must  be  reversed,  with  direc- 
tions to  set  aside  the  order  discharging  the  appellee,  and  to 
enter  an  order  denying  the  application  for  a  writ  of  habeas 
corpus,  leaving  the  appellee  in  the  custody  of  the  State,  with 
liberty  to  apply  for  a  writ  of  error  to  review  the  above  judg- 
ment of  the  Supreme  Court  of  Washington." 

It  thus  appears  that  although  this  court  has  the  power  to 
issue  the  writ  as  prayed  for,  the  power  ought  not  to  be  exercised 
under  the  circumstances  alleged.  The  mere  fact  that  the  peti- 
tioners are  in  jail  under  a  void  judgment  of  the  territorial 
court  does  not,  as  shown  by  the  foregoing  cases,  constitute  such 
an  exceptional  case,  or  a  case  of  peculiar  urgency,  which  would 
require  this  court  to  exercise  its  jurisdiction,  or  justify  its 
exercise. 

Those  cases  show  clearly  the  position  which  has  long  been 
maintained  by  the  Supreme  Court  with  reference  to  the  class 
of  cases  to  w^hich  the  one  at  bar  belongs.  Xothing  that  I  might 
add  would  make  the  matter  any  clearer.  It  is  quite  evident 
that  should  I  issue  the  writ  and,  finding  the  allegations  of  the 
petition  to  have  been  substantiated,  discharge  the  petitioners 
from  custody,  the  judgment  would,  on  appeal,  be  reversed. 

The  ordinary  and  proper  course  for  the  petitioners  to  pursue 
would  be  that  taken  by  the  petitioner  in  the  case  of  Kaizo  r. 
Henry,  supra,  that  is,  to  apply  to  the  Supreme  Court  of  the 
Territory  for  a  writ  of  habeas  corpus,  and  if  they  should  be 
able  to  show  that  the  circuit  court  under  whose  judgment  they 
are  held,  was  without  jurisdiction  for  any  of  the  reasons  al- 
leged, it  would  be  the  duty  of  the  Supreme  Court  to  grant  the 
writ  and  order  the  discharge  of  the  petitioners,  and  if  that  court 


UNITED  STATES  vs.  ISHIBASHYI. 


517 


should  fail  to  do  its  duty  upon  any  mistaken  ground,  the  error 
would  be  rectified  by  the  appropriate  tribunal,  namely,  the 
Supreme  Court  of  the  United  States.  See  the  ease  of  Nielsen^ 
Peiitioner,  131  U.  S.  17G. 

Such  a  course  would  obviate  the  possiblity  of  an  unseemly 
clash  between  this  court  and  the  territorial  courts,  and  the  final 
review  of  the  matter  would  be  had  in  the  proper  appellate  court. 

It  is  not  necessary  in  this  case  that  the  writ  should  be  issued 
and  a  hearing  had.  See  Ex  parte  Royall,  supra,  wherein  the 
rights  of  the  party  were  considered  and  determined  upon  his 
petition  for  a  writ. 

The  court  being  of  the  opinion,  for  the  reasons  shown,  that  if 
the  writ  had  been,  or  were  to  be  issued,  the  petitioners  would 
have  to  be  remanded,  the  prayer  of  the  petition  is  denied. 


THE  UXITED  STATES  OF  AMERICA  vs.  ICHITARO 

ISHIBASHYI. 


March  26,  1910. 

Federal  court  $ — Practice:  When  one  member  of  this  court  has  ruled 
upon  a  point  of  law  after  full  consideration,  his  ruling  should  be  allowed 
to  stand  until  reversed  by  a  higher  court  unless  strong  reason  for  recon- 
sidering it  be  shown. 

Edmwids-Tucker  act  applicable  in  this  Territory:  The  Edmunds- 
Tucker  act  is  not  inapplicable  to  this  Territory,  and  was,  therefore,  ex- 
tended to  this  Territory  by  the  organic  act. 

Criminal  Law:  Demurrer  to  indictment.  (Indictment 
under  sec.  3,  act  of  March  3,  1887.) 

^Y.  T.  Rawlins,  Assistant  U.   S.   Attorney,  for  the  United 
States. 
W.  B.  Lyiner,  Attorney  for  Defendant. 

Robertson^  J.  This  case  presents  an  indictment  containing 
four  coimts,  two  of  which  charge  the  defendant  with  the  crime 
of  adiihery,  and  two  with  that  of  fornication,  to  which  the  do- 
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fcndant  demurs  on  the  ground  that  ^*this  court  is  without  juris- 
diction to  try  the  said  offenses  or  any  of  them  charged  under 
said  indictment  for  the  reason  that  said  act  of  Congress  of 
March  3,  1887,  under  which  said  indictment  is  laid,  was  not, 
at  the  time  the  offense  charged  in  said  indictment  are  al- 
leged to  have  been  committed,  nor  at  the  time  said  indictment 
was  returned,  nor  at  any  time  whatsoever,  in  force  within  said 
Territory  of  Hawaii." 

The  date  alleged  in  the  indictment  is  July  31st,  1908,  the 
indictment  having  been  found  on  November  2nd,  1909. 

Counsel  for  defendant,  in  an  able  brief,  contends  that  "the 
legislation. which  began  with  the  act  of  July  1,  1862,  amended 
thereafter  by  the  act  of  March  22,  1882,  and  still  later  by  the 
act  of  March  3,  1887,  was  legislation  directed  solely  and  en- 
tirely against  polygamous  practices  in  those  Territories  of  the 
United  States  wherein  Mormonism  had  already  gained  or  was 
fast  gaining  a  foothold" ;  also,  that,  it  cannot  be  said  that  Con- 
gress, in  enacting  the  act  of  March  3,  1887,  "intended  the  act 
to  be  of  so  prospective  an  effect  as  to  apply  to  all  sections  of 
territory  which  at  any  future  time  should  come  within  the  ex- 
clusive jurisdiction  of  the  United  States,"  and  that  "as  a  mere 
matter  of  legislative  intent,  the  act  of  March  3,  1887,  was  in- 
herently inapplicable  to  the  Territory  of  Hawaii."  In  this  con- 
nection he  cites  United  States  v.  Crawford,  6  Mackey,  319. 

It  is  also  argued  that  the  organic  act  of  Hawaii  which  con- 
tinued in  force  the  pre-existing  laws  of  Hawaii  relating  to 
adultery,  bigamy,  etc.,  rendered  the  general  federal  legisla- 
tion on  these  subjects  locally  inapplicable  within  the  moaning 
of  section  5  of  the  organic  act.  In  support  of  this  contention 
counsel  rofcTS  with  much  confidence  to  the  case  of  United 
States  i\  Pridgeon,  153  U.  S.  48,  and  to  the  concurring  opinion 
of  Mr.  Justice  Ballou  in  the  case  of  Temtory  v,  Martin,  19 
Haw.  201,  210. 

And,  finally,  it  is  claimed  that  while  it  is  familiar  law  that 
one  and  the  same  act  may  constitute  an  offense  against  both 
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the  territorial  and  federal  statutes,  this  is  not  true  of  offenses 
of  '*so  local  a  nature"  as  crimes  against  morality. 

Counsel  concludes  that  **the  reason  for  all  this  is  that  the 
earlier  general  statutes  are  superseded  by  subsequent,  special, 
local  legislation." 

The  question  presented  by  the  demurrer  in  this  case  is  the 
same  one  that  Judge  Dole,  of  this  court,  answered  in  the  case 
of  United  States  v.  Lee  Sa  Kee,  decided  on  January  4th,  1908, 
(Ante  p.  262),  from  which  I  quote  as  follows: 

"Although  the  act  of  1862  (12  U.  S.  Stat.  L.  501)  was  aimed 
at  the  practice  of  polygamy  in  the  Territories  and  other  places 
over  which  the  United  States  has  exclusive  jurisdiction,  and 
with  certain  acts  of  the  legislature  of  Utah  favoring  polygamy, 
and  was  amended  by  the  act  of  1882  (22  U.  S.  Stat.  L.  30), 
also  aimed  at  x>olygamy  in  the  Territories  and  other  places  over 
which  the  United  States  has  exclusive  jurisdiction,  yet  the  act 
of  1887  which  amends  the  act  of  1882  is  a  more  comprehensive 
statute  containing  enactments  applicable  to  the  Territory  of 
Utah  and  the  'so-called  State  of  Deseret,'  and  general  enact- 
ments appertaining  to  the  Territories  of  the  United  States.  It 
deals  not  only  with  polygamy  but  also  with  the  cognate  offenses 
of  adultery,  fornication  and  incest.  The  act  of  1887  departs 
from  the  special  object  of  the  two  preceding  acts,  and  clearly 
adds  to  their  scope,  intending  by  its  words  to  deal  with  the  sub- 
ject of  marriage  more  broadly  by  punishing  all  offenses  incon- 
sistent with  the  sanctity  of  the  marriage  relation.  'All  possible 
effect  must  be  given  to  every  clause,  section  and  word  of  the 
statute.'  United  Staies  v,  Fisher,  109  U.  S.  143,  145.  By 
the  act  of  1887  adultery  is  made  a  crime  against  the  United 
States  in  the  Territories  and  other  places  over  which  the  United 
States  has  exclusive  jurisdiction.  France  v.  Connor,  27  Pac. 
569:  161  U.  S.  65,  67;  United  States  v.  Baum,  74  Fed.  Rep. 
43,  44.  The  case  of  United  States  v.  Crawford,  6  Mackey  319, 
cited  by  counsel  for  the  defendant,  decides  that  the  legislation 
under  consideration  does  not  apply  to  the  District  of  Columbia 
and  gives  some  reasons  therefor  which  are  not  applicable  to  the 
Territory  of  Hawaii.  I  do  not  find,  however,  that  this  author- 
ity affects  the  position  of  the  cases  cited  above." 

The  policy  which  should  generally  guide  a  judge  of  this  court 
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in  passing  upon  questions  which  have  already  been  decided  in 
this  court  was  well  stated  by  Judge  Woodruff  in  the  case  of 
United  States  v.  Hoshi  et  al.,  decided  Xoveinber  17,  1909,  (Ante 
p.  439),  as  "the  propriety  and  necessity  of  repose  whereby,  when 
one  member  of  the  court  has  ruled  upon  a  point  of  law  after 
full  consideration,  his  ruling  should  be  allowed  to  stand  until 
reversed  by  a  higher  court,  or  until  exceptionally  strong  occa- 
sion for  reconsidering  it  has  been  adduced.  Otherwise  the 
people  and  the  attorneys  practicing  before  the  bar  would  be  in 
a  continual  state  of  uncertainty  concerning  the  law." 

In  the  case  at  bar  it  is  earnestly  contended  that  the  decision 
of  the  Supreme  Court  in  the  Pridgeon  case  is  directly  in  point 
and  should  be  r^arded  as  controlling ;  and  that  the  conclusion 
arrived  at  in  the  Lee  Sa  Kee  case  was  wrong ;  and  it  is  pointed 
out  that  the  former  case  was  not  referred  to  in  the  opinion  in 
tlie  latter  case,  and,  probably,  was  not  cited  in  argument. 

In  view  of  this,  I  have  decided  to  examine  the  question. 

United  States  v.  Crawford,  supra,  was  satisfactorily  disposed 
of  in  the  Lee  Sa  Kee  case. 

In  United  States  v.  Pridgeon,  the  defendant  was  not  charged 
with  having  committed  the  alleged  offense,  horse  stealing,  in  the 
Territory  of  Oklahoma,  as  has  been  assumed,  but  "at  and  with- 
in that  part  of  the  Territory  attached  for  judicial  purposes  to 
Logan  County  as  aforesaid,  which  said  part  of  said  Territory 
was  then  and  there  Indian  country,  and  a  place  and  district  of 
country  then  and  there  under  the  sole  and  exclusive  jurisdiction 
of  the  United  States  of  America/' 

As  to  this,  the  court  said: 

"  This  averment  in  the  indictment  has  reference  alone  to  the 
Cherokee  Outlet,  for  the  Outlet  was  the  only  Indian  country 
not  included  in  Oklahoma  Territory,  embraced  within  the  order 
of  the  Supreme  Court,  and  was  the  only  place  and  district  of 
country  attached  to  Ix)gan  County  for  judicial  purposes  that 
was  under  the  sole  and  exclusive  jurisdiction  of  the  United 
States.  The  indictment  may,  therefore,  be  fairly  construed  as 
charging  the  offense  as  having  been  committed  in   iat  portion 
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of  the  Cherokee  Outlet  attached  to  Logan  County  for  judicial 
purposes." 

And,  as  pointed  out  in  the  case  of  Brown  v.  United  States, 
146  Fed.  975,  ^'  The  establishment  of  the  territorial  govern- 
ment [of  Oklahoma]  did  not  take  from  these  reservations  their 
status  as  Indian  country  or  remove  them  from  the  plenary  au- 
thority of  the  United  States." 

B  aring  this  in  mind,  together  with  the  further  fact  that  the 
accused  in  the  Pridgeon  case  was  not  prosecuted  under  a  penal 
statute  applying  to  the  Territories  generally,  but  was  indicted 
under  a  statute  passed  on  February  15,  1888,  w4iich  denounced 
horse  stealing  only  in  "the  Indian  territory,"  the  ruling  of 
the  Supreme  Court  that  horse  stealing  in  Oklahoma,  after  May 
2,  1890,  when  that  Territory  was  organized  and  provided  with 
a  complete  criminal  code,  was  not  punishable  under  the  act  of 
February  15th,  1888,  may  be  readily  imderstood  and  appreci- 
ated. When  Oklahoma  Territory  came  into  existence  the  coim- 
try  included  in  it  ceased  to  be  Indian  territory  and  the  laws 
relating  exclusively  to  Indian  territory  ceased  to  apply  to  the 
newly  organized  Territory  of  Oklahoma. 

Mr.  flustice  Ballon  was  mistaken  when  he  said,  (19  IIaw\ 
213)  referring  to  the  Pridgeon  case,  that  "In  the  Oklahoma 
case  the  Supreme  Court  held,  answering  a  certified  question, 
that  horse  stealing  in  the  Indian  country  during  the  period 
mentioned  was  not  a  crime  against  the  United  States,  the  pre- 
vious federal  legislation  having  been  superseded  by  the  corre- 
sponding provision  of  the  Nebraska  code." 

^Tiat  the  Supreme  Court  said  was  this: 

*'  We  are,  therefore,  clearly  of  opinion  that  the  act  of  Feb- 
ruary 15,  1888,  was  not  in  force  in  the  Teii-^itory  of  Oklahoma 
on  Xoveraber  4  and  12,  1890,  but  had  been  superseded  by  the 
provisions  of  section  11  of  the  act  of  May  2,  1890,  adopting 
the  criminal  code  of  Nebraska  as  a  provisional  code  for  the 
Territory,  and  it  follows  that  the  first  question  certified  by  the 
Circuit  Court  of  Appeals  must  be  answered  in  the  negative." 

The  court  also  held,  distinctly,  that,  the  place  where  the  of- 
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fense  was  alleged  to  have  been  committed,  being  within  the 
"Indian  country"  was  within  the  jurisdiction  of  the  United 
States  court,  and  was  punishable  under  the  act  of  February 
15,  1888. 

A  careful  examination  of  that  case  will  show  that  there  is 
nothing  inconsistent  between  it  and  the  decision  of  this  court 
in  the  Lee  8a  Kee  case.  See  In  re  Ingram,  12  Okla.  54,  and 
Goodson  V,  United  States,  7  Okla.  117. 

The  organic  act  of  Hawaii  extended  to  this  Territory  all 
the  laws  of  the  United  States  (except  sections  1850  and  1890 
of  the  Revised  Statutes)  "which  are  not  locally  inapplicable.'' 

The  fact  that  Congress,  at  the  same  time,  continued  in  force 
the  laws  of  Hawaii  relating  to  the  sexual  offenses,  did  not,  in 
my  opinion,  render  the  Edmunds-Tucker  act  inapplicable.  A 
statute  may  be  unnecessary  or  superfluous  without  being  inap- 
plicable. Nor  does  the  fact  that  Hawaii  was  not  a  Territory 
of  the  United  States,  at  the  time  of  the  enactment  of  the  legis- 
lation referred  to,  aflford  a  reason  for  holding  it  inapplicable 
to  this  Territory,  as,  by  the  very  terms  of  that  legislation  it 
was  to  apply  to  the  Territories  generally,  and  it  was  not  ex- 
pressly excepted  from  application  here  by  any  provision  of  the 
act  organizing  the  Territory  of  Hawaii. 

I  am  satisfied  that  the  Lee  8a  Kee  case  was  correctly  de- 
cided. 

The  demurrer  is  overruled. 


IN  RE  APPEAL  OF  S.  B.  FUJIYAMA. 

April  6,  1910. 

Duties — Miso  —  Utieiiumcrated  articles  —  Preserved  vegetables  —  A 
sauce:  A  Japanese  product  made  from  beans  and  rice  by  processes  of 
cooking  and  fermentation  which  change  their  taste  and  flavor  though  not 
entirely  destroying  their  forms,  which  has  keeping  qualities  to  a  moderate 
extent,  known  commercially  as  miso,  and  generally  used  for  making  soup, 
is  properly  chargeable  with  a  duty  of  twenty  per  cent,  ad  valorem,  8<»c.  6, 


IX  RE  APPEAL  OF  FUJIYAMA. 


523 


and  not  with  a  duty  of  forty  per  cent,  as  ** preserved  vegetables"  or  "a 
sauce/'  par.  241. 

Same — Similitude:  Because  an  unenumerated  article  is  dutiable  as 
being  substantially  similar  to  an  enumerated  article,  it  does  not  follow 
that  another  unenumerated  article  which  is  somewhat  similar  to  the  first, 
or  is  produced  by  a  similar  process,  is  dutiable  as  similar  to  the  second. 

Appeal  from  decision  of  Board  of  General*  Appraisers  nnder 
sec.  15,  Customs  Administrative  Act  of  June  10,  1890  (26 
Stat.  L.  131). 

W,  T.  Rawlins,  Ass't.  tJ.  S.  District  Attorney,  for  the  Col- 
lector of  Customs. 
E,  C,  Peters,  Attorney  for  the  Appellant. 

Dole,  J.  In  this  case  the  importer  protested  against  the 
classification  of  the  collector  of  customs  for  the  port  of  Hono- 
lulu, District  of  Hawaii.  The  board  of  general  appraisers 
affirmed  the  decision  of  the  collector  of  customs,  from  which 
decision  the  importer  appealed  to  this  court. 

Forty-five  casks  for  white  miso  were  classified  at  the  custom 
house  at  Honolulu  as  sauce,  under  paragraph  241  of  the  tariff 
act  of  1897,  dutiable  at  the  rate  of  forty  per  cent  ad  valorem. 
The  ground  of  the  protest  of  the  importer  was  that  miso  should 
he  classified  as  a  non-enumerated  manufactured  article,  imdcr 
section  6  of  the  tariff  act  and  dutiable  only  at  the  rate  of  twenty 
per  cent  ad  valorem.  The  general  appraisers  at  New  York, 
after  taking  evidence  and  hearing  counsel,  ruled  as  follows : 

''  Boiled  beans  are  the  principal  if  not  the  only  substantial 
component  article.     If  it  were  imported  in  tins,  jars,  bottles  or 
similar  packages  it  would  appear  to  fall  exactly  within  the  pro- 
vision in  the  first  part  of  said  paragraph   (241)    for  ^beans 
*     *     prepared  or  preserved.'     The  miso  in  question   is 

■ 

imported  in  casks,  but  it  is  nevertheless  adequately  described 
in  the  following  subdivision  of  the  paragraph  as  'vegetables, 
prepared  or  preserved,'  if  not  as  ^sauce.'  The  assessment  ap- 
pears to  be  correct,  and  the  protests  are  overruled,  the  collec- 
tor's decision  being  affirmed  in  each  case." 
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The  court  took  considerable  testimony  on  both  sides  of  the 
question.  The  witness  for  the  importer  was  Yamakami,  who 
showed  a  familiar  knowledge  of  the  production  of  miso,  having 
been,  by  his  own  account,  a  manufacturer  of  the  article  for 
eight  years  in  Japan  and  having  made  it  once  in  this  Territory. 
He  showed,  as  far  as  the  court  could  judge,  an  intimate  knowl- 
edge of  the  process  and  some  imderstanding  of  the  chemical 
changes  which  are  a  part  of  it  His  examination  was  exhaust- 
ive and  from  it  it  appears  that  white  miso  is  made  from  a  cer- 
tain kind  of  Japanese  bean,  known  as  daizu,  and  rice,  and  that 
the  process  is  in  brief  as  follows:  Rice  is  first  taken,  washed 
and  steeped  in  cold  water  over  night ;  the  water  is  then  drawn 
off  and  the  rice  is  steamed  and  then  poured  out  onto  a  mat 
and  spread  out  and  seed  of  malt,  or  rice  yeast  known  as  koji, 
mixed  with  it;  it  is  then  left  in  a  warm  place  for  about  three 
days  undergoing  a  process  of  fermentation  due  to  the  koji  and 
the  temperature.  During  this  time  the  rice  becomes  very  white, 
then  gradually  turns  to  a  greenish  color,  in  which  condition  ''it 
feels  smoky  and  dusty."  Wliile  this  is  going  on  the  daizu 
beans  are  washed  and  boiled  or  steamed,  usually  for  about 
twelve  hours,  then  when  they  are  sufiiciently  boiled,  the  rice  is 
taken  out  of  the  hot  room,  about  twenty  per  cent  of  salt  added 
with  a  little  water,  then  the  beans  are  slightly  cnished  or  mash- 
ed enough  to  break  them,  and  mixed  with  the  fermented  rice. 
The  proportion  of  salt  used  varies  according  to  the  market ; 
if  the  product  is  for  the  Japanese  market  fifteen  per  cent  in- 
stead of  twenty  per  cent  is  used,  but  if  for  the  Hawaiian  mar- 
ket twenty  per  cent  to  keep  it  from  spoiling.  The  mixed  con- 
tents-, after  standing  over  night,  are  packed  in  small  tubs  for 
shipment.  If  for  a  distant  market  like  Hawaii,  it  is  not  then 
ready  for  eating,  but  fermentation  diiring  the  voyage  brings  it 
to  the  proper  condition  for  eating  at  the  end  of  the  voyage. 
The  effect  of  mixing  the  prepared  rice  with  the  beans  is  the 
fermentation  of  the  whole  mass.  After  the  fermentation  it  is 
ready  for  consumption  and  will  keep  for  some  time  if  in  a  cool 
place.     It  further  appeared  from  his  testimony  that  the  fer- 
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mentation  softens  the  beans  by  dissolving  the  protein,  and  that 
it  creates  a  taste  or  flavor,  which  is  different  from  the  bean 
taste  or  flavor ;  until  that  is  accomplished  it  is  not  miso.  This 
process  does  not  entirely  destroy  the  shape  of  the  beans.  It  is 
necessary  for  the  market  that  although  the  beans  are  crushed 
they  shall  not  be  so  crushed  as  to  destroy  the  original  shape  of  all 
of  them,  because  then  the  customers  might  think  that  the  miso 
is  not  made  out  of  whole  beans.  The  bean  taste  cannot  bo  dis- 
tinguished in  the  manufactured  article.  Generally  the  propor- 
tions of  the  beans  and  rice  is  half  and  half  by  measurement ; 
as  to  weight  the  rice  is  the  heavier  in  the  proportion  of  four  to 
three  and  a  half.  The  rice  is  the  most  costly  ingredient  or 
component  part  as  compared  with  the  beans.  Miso  is  used  for 
making  soup ;  that  is  its  common  use  among  the  Japanese,  and 
it  is  generally  taken  at  breakfast.  The  soup  is  made  by  taking 
a  quantity  of  miso  in  a  bowl,  mashing  it  with  a  wooden  stick 
and  adding  hot  water  gradually  until  the  proper  stage  is 
reached,  and  then  it  is  boiled  and  drank  rather  than  eaten.  It 
is  not  eaten  as  a  solid,  nor  as  a  condiment  or  as  a  relish,  al- 
though it  is  sometimes,  though  rarely,  used  as  a  kind  of  salad 
with  the  addition  of  vinegar  and  pepper.  1st  Tr.  28.  There  is 
no  testimony,  either  in  the  record  sent  up  from  the  general 
appraisers  or  in  that  taken  before  this  court,  which  supports 
the  conclusion  of  the  collector  of  Customs  or  the  board  of  ap- 
praisers that  miso  is  liable  to  duty  as  a  sauce. 

From  the  foregoing  description  of  the  method  of  producing 
miso,  I  am  of  the  opinion  that  the  process  is  a  process  of  manu- 
facture and  that  miso  is  a  manufactured  article.  It  is  not  pre- 
sented beans  as  counsel  for  the  government  contends.  It  is 
made  from  rice  and  beans,  and  rice  is  the  component  part  of 
chief  value,  if  we  may  ascertain  the  chief  value  from  the  value 
of  the  component  parts  at  the  time  they  were  brought  together. 
Although  the  statute  (sec.  7,  act  of  1897)  says,  "  The  compo- 
nent material  of  chief  value"  means  "that  component  material 
which  shall  exceed  in  value  any  other  single  component  mate- 
rial of  the  article;  and  the  value  of  each  component  material 
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shall  be  determined  by  the  ascertained  vahie  of  such  material 
in  its  condition  as  found  in  the  article/'  it  seems  impracticable 
to  ascertain  such  comparative  value  in  this  article  after  manu- 
facture. The  provision  was  probably  intended  to  apply  to 
such  compounds  as  leave  the  component  parts  sufficiently  ac- 
cessible to  examination  for  the  basis  of  a  judgment,  such  as 
combinations  of  different  kinds  of  fibers  in  one  manufacture. 
In  this  case  the  only  ascertainable  evidence  of  value  is  the  value 
of  the  component  parts  just  before  the  process  of  manufacture. 
The  testimony,  as  has  been  shown,  makes  rice  the  component 
material  of  chief  value;  also  as  of  greater  weight  than  the 
beans.  It  would  therefore  appear  that  the  contention  of  the 
government  that  beans  are  the  important  part  of  this  produc- 
tion, is,  at  least,  doubtful  and  it  may  be  that  the  rice  is  of 
equal,  if  not  greater,  importance.  The  combination  is  a  new 
article  in  which  the  flavor  of  the  beans  is  lost  and  presumably 
that  of  the  rice,  although  no  direct  evidence  was  given  on  that 
point.  The  addition  of  a  fermenting  yeast,  although  not  al- 
ways used,  is  generally  used  as  a  matter  of  convenience  for  ac- 
celerating the  fermenting  process.  The  introduction  of  salt 
appears  to  have  two  objects,  its  effect  on  the  taste  and  flavor  of 
the  mi  so,  and  its  preserving  quality,  which,  according  to  the 
desire  of  the  manufacturer  for  a  greater  or  less  lastingness  of 
the  product,  is  introduced  in  greater  or  less  quantities  accord- 
ing as  he  is  manufacturing  it  for  export  or  for  home  consump- 
tion. 

Miso  is  a  new  and  completed  commercial  article  known  and 
recognized  in  the  trade  by  a  specific  and  distinctive  name  other 
than  the  names  of  either  of  the  materials  of  which  it  is  made. 
It  is  put  into  a  completed  condition  designed  and  adapted  for 
a  particular  use.  The  fact  that  it  is  described  in  the  custom 
house  as  bean  food  or  that  the  words  bean  food  are  used  as  an 
interpretation  of  the  word  miso,  has  no  particular  weight,  as 
the  Japanese  do  not  use  any  such  defining  words ;  and  the  fact 
that  in  Brinkley's  Japanese-English  dictionary  it  is  defined  as  "a 
kind  of  sauce  made  of  wheat,  bean  and  salt,"  has  no  weight, 
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in  view  of  the  testimony  before  this  court.  No  evidence  was 
placed  before  the  court  as  to  the  authority  of  such  dictionary, 
and  the  fact  that  it  makes  no  mention  of  rice  as  a  component 
part  of  miso,  may  be  regarded  as  evidence  of  a  want  of  thor- 
oughness. 

"  It  has  been  repeatedly  decided,  under  the  tariff  acts,  that 
where  an  article  has  been  advanced  through  one  or  more  pro- 
cesses into  a  completed  commercial  article,  known  and  recog- 
nized in  trade  by  a  specific  and  distinctive  name  other  than  the 
name  of  the  material,  and  is  put  into  a  completed  shape  de- 
signed and  adapted  for  a  particular  use,  it  is  deemed  to  be  a 
manufacture,"  Erh<irdt  v.  Hahn,  55  Fed.  Rep.  273,  275 ; 
Saltonstall  v.  Wiebmch,  156  U.  S.  GOl;  T.  D.  No.  22,519, 
G.  A.  4775. 

The  authorities  which  construe  paragraph  241  relating  to 
vegetables  prepared  or  preserved  are  to  the  effect  that  "It  is  in- 
tended to  cover  vegetables  which  have  been  subjected  to  limited 
processes  in  preparing  them  for  consumption,  of  which  we 
might  cite  such  illustrations  as  canned  com,  tomatoes,  pease, 
etc.  We  are  convinced  that  the  provision  does  not  include  ar- 
ticles in  which  the  manufacturing  process  has  advanced  so  far 
that  the  identity  of  the  vegetable  is  practically  lost,  as  in  the 
goods  under  consideration.  It  would  be  a  somewhat  violent 
construction,  for  example,  to  classify  a  cake  baked  from  meal 
produced  by  grinding  corn  as  a  prepared  vegetable,  on  the 
ground  that  it  was  prepared  com."    T.  D.  24,513,  G.  A.  5361. 

Counsel  for  the  government  lays  much  stress  on  the  fact 
that  the  process  of  manufacturing  miso  does  not  destroy  the 
form  of  all  the  beans  used  in  the  process,  that  is,  that  some  of 
the  beans  appear  in  a  broken  or  whole  condition  capable  of 
identification.  This  is  not  a  sufiicient  circumstance  to  bring 
the  product  within  paragraph  241,  inasmuch  as  the  character 
and  quality  of  the  bean  has  undergone  so  radical  a  change  in 
condition  with  the  other  component  parts  as  to  lose  its  bean 
flavor  and  the  finished  article  has  a  flavor  of  its  own  which  is 
not  that  either  of  the  bean  or  rice. 
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Mr.  General  Appraiser  Waite,  from  whose  decision  this  ap- 
j)eal  was  taken,  in  considering  a  somewhat  similar  case  (T.  D. 
No.  30,924,  Abstract  Xo.  22,592,  p.  18,  Vol.  19,  Xo.  4)  rules 
on  a  protest  against  the  classification  of  crushed  wheat  as  wheat 
under  paragraph  234,  the  importer  claiming  that  it  was  du- 
tiable as  a  non-enumerated  manufacture  under  section  6.  Mr. 
Waite,  in  his  decision,  said: 

"  Inspection  of  the  sample  which  we  have  before  us  shows 
it  to  be  the  kernel  of  the  wheat  more  or  less  broken  and  crushed. 
*  *  *  In  many  instances  the  grains  or  particles  are  nearly 
the  size  of  the  whole  kernel.  *  *  *  It  certainly  is  not 
Svheat'  within  the  meaning  of  that  term  in  paragraph  234.  Is 
it  then  dutiable  by  similitude  as  wheat,  by  virtue  of  section  7 
of  the  tariff  act  ?  It  is  true  the  similitude  clause  provides  that 
in  case  of  similarity  in  material,  quality,  texture,  or  use  an 
uncnumerated  article  shall  pay  duty  at  the  same  rate  which  is 
levied  on  the  enumerated  article  which  it  most  resembles  in  any 
of  the  particulars  above  mentioned.  We  do  not  think,  how- 
ever, that  this  is  a  case  for  the  application  of  that  principle. 
If  so,  anything  made  from  wheat  could  be  classified  as  wheat 
by  similitude,  no  matter  how  far  it  may  have  been  removed  as 
a  separate  and  distinct  commo<lity  by  the  application  of  ma- 
chinery or  work  bestowed  upon  it.  Flour  in  this  sense  would 
be  similar  to  wheat;  bread  would  be  similar  to  wheat;  and  all 
things  made  from  wheat,  or  the  products  of  wheat,  might,  if 
not  enumerated,  be  classified  as  wheat.  We  do  not  think  such 
is  the  intention  of  the  law." 

We  see  by  this  decision  that  the  fact  that  the  sample  con- 
tained broken  kernels  and  almost  whole  kernels  of  wheat,  easily 
identifiable,  was  not  considered  as  of  any  significance. 

Much  has  been  made  in  the  discussion  in  this  case  of  the 
question  of  the  preservation  of  the  article  in  a  permanent  con- 
dition, although  from  the  evidence  it  would  appear  that  miso 
is  not  intended  to  last  for  an  indefinite  time  after  it  has  reached 
the  eatable  stage.  This  is  simply  an  element  of  the  discussion 
of  the  question  whether  miso  is  a  preserved  vegetable  or  a 
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manufactured  article,  and  hardly  necessary  then,  for  either  pre- 
served vegetables  or  manufactured  eatables  may  be  of  brief  or 
enduring  qualities  ^vithout  affecting  their  liability  to  duty ;  and 
the  preservation  of  the  material  of  vegetables  in  a  process  of 
manufacture  which  changes  their  character,  does  not  make  them 
''preserved  vegetables"  imder  the  act.  Certainly  preservation 
is  essential  to  the  manufacture  of  any  product  from  vegetables. 

The  government  cites  Treasury  Decision  No.  28,833,  Ab- 
stract No.  18,417,  in  which  amasake,  put  up  in  cans,  was  de^ 
cided  to  be  a  preserved  vegetable  under  paragraph  241,  and 
claims  that  amasake  being,  as  shown  by  the  testimony,  the  rice 
component  of  miso  but  arrested  in  its  fermentation  at  a  certain 
point  and  put  up  for  the  market,  governs  the  case  of  miso. 
We  have  no  record  of  the  reasons  moving  the  general  appraisers 
in  making  this  decision,  and  there  is  nothing  before  us  upon 
which  to  base  a  conclusion  that  the  classification  of  miso  must 
follow  that  of  amasake.  The  doctrine  of  similitude  does  not 
follow  here;  which  doctrine  is  that  where  a  non-enumerated 
article  is  substantially  similar  to  an  enumerated  article  charge- 
able with  duty,  it  shall  pay  the  duty  which  is  levied  on  such 
enumerated  article.  There  is  no  provision  that  where  one 
article  is  charged  duty  through  similitude,  another  article 
which  is  similar  to  that  must  also  be  charged  with  the  same 
Jiity,  and  it  does  not  follow  that  if  amasake  is  similar  to  a  pre- 
served vegetable,  miso,  which  is  com^wsed  of  several  articles 
and  in  which  the  process  of  manufacture  is  carried  much  fur- 
ther, must  resemble  any  enumerated  article. 

While  compelled  to  reverse  the  decision  of  the  board  of 
general  appraisers,  I  feel  satisfied  that  had  it  had  the  benefit 
of  the  testimonv  which  was  taken  before  this  court,  its  decision 
would  have  been  different.  Its  onlv  testimony  was  that  of  a 
woman  who  was  a  restaurant  keeper  in  New  York  and  who 
lurnished  miso  to  her  patrons.  She  evidently  knew  little  about 
miso,  for  she  said  that  it  was  made  of  beans  and  rice  or  beans 
and  oats,  and  had  nothing  to  say  about  any  process  of  fermen- 
tation or  the  use  of  yeast.     The  general  appraisers  must  have 
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received  the  impression  from  her  testimony  that  miso  is  a  food 
prepared  from  the  several  articles  mentioned  bv  simple  pro- 
cesses of  cooking  and  combination,  to  be  used  in  making  soup 
when  wanted,  and  that  at  such  stage  it  had  keeping  qualities  to 
some  extent,  and  therefore  might  be  properly  rated  as  ''pro- 
served  vegetables."  The  important  feature  of  the  process  bv 
which  both  the  l)ean3  and  the  rice  are  changed  in  character  was 
not  referred  to  by  her. 
The  protest  is  sustaine<l. 


DOMIXGUS  FERREIRA  vs,  THE  AMERICAX  STEAM- 
SHIP ARIZOXAK 

April  9,   1910. 

Common  carrier — Liability  for  its  negligence:  A  common  carrier 
cannot  exempt  itself  by  contract  from  the  consequences  of  its  own  negli- 
gence. 

Same — Carrier  of  live  stock — Duty  of:  Tt  is  the  duty  of  a  carrier 
of  live  stock  to  provide  a  safe  and  proper  place  for  animals  intrusted  to 
it  for  transportation. 

Same — Undertaking  of  shipper  to  feed  and  care  for  animals:  A  com- 
mon carrier  by  sea  is  liable  for  the  death  of  a  horse  which  resulted  from 
an  inadequate  number  of  cleats  in  the  floor  of  a  stall  notwithstanding  the 
shipper  accompanied  the  animal  and  undertook  to  feed  and  care  for  it  on 
the  voyage. 

In  Admiralty:  Libel  In  rem  and  in  personam  for  damages 
for  causing  the  death  of  a  horse. 

George  A,  Davis,  Proctor  for  Libelant. 

Smith,  Wairen  d'  Ilem-eriway,  Proctors  for  Libellee. 

Robertson^  J.  The  libelant  claims  damages  in  the  sum  of 
six  hundred  ($G00.00)  dollars  for  the  loss  of  a  mare  which 
was  being  transported  from  San  Francisco  to  Honolulu  upcm 
the  steamship  Arizonan. 

The  evidence  shows  the  following  facts:  The  American- 
Hawaiian  Steamship  Company,  at  San  Francisco,  California, 
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on  the  20th  day  of  February,  1909,  agreed  witli  the  libelant, 
in  consideration  of  the  pa;jTneiit  of  certain  freight,  to  carry  five 
horses  by  its  steamer  Arizonan  to  Honohihi. 

Said  steamer  left  San  Francisco  on  the  morning  of  the  2l9t 
of  February,  1909,  the  horses  being  carried  in  stalls  on  deck. 
During  the  afternoon  of  that  day  the  steamer  encountered  a 
fresh  northwest  gale  and  moderately  high  seas  which  caused 
her  to  roll  heavily  and  to  take  water  over  the  weather  side.  The 
vessel  was  pnt  at  half  speed.  In  the  evening  the  weather  bt^an 
to  moderate  and  the  ship  rolled  less.  At  aboiit  seven  o'clock 
the  mare  in  question  fell  but  was  pnt  on  her  feet  again  shortly 
after.  At  eleven  o'clock  she  fell  again  and  broke  one  of  her 
legs.  The  next  morning  she  was  shot  and  thrown  overboard 
liy  orders  of  the  captain.  The  captain  testified  that  the  mare 
was  what  is  known  as  "a  poor  shipper,"  moaning  an  animal 
that  is  addicted  to  lying  down.  But  it  does  not  appear  that 
this  opinion  was  based  on  any  actual  observation  of  his  o^v'n. 

The  libelant  was  also  aboard  the  steamer,  having  signed  the 
ship's  articles  as  "cattle-man,"  on  the  understanding  that  he 
would  feed  and  care  for  the  animals  during  the  voyage. 

Shortly  after  leaving  port  the  libelant  spoke  to  the  captain 
and  also  the  mate  of  the  vessel,  telling  them  that  the  liorses' 
stalls  should  have  some  canvas  put  over  them  to  protect  the 
tiorses  from  the  weather  and  that  some  additional  cleats  should 
l)e  placed  on  the  floors  of  the  stalls  to  afford  a  footing  for  the 
animals.  The  captain  referred  him  to  the  mate,  and  the  latter, 
after  some  delay,  "gave  him  the  cai-penter  and  one  seaman  and 
told  him  to  go  aliead,  that  these  two  men  were  at  his  service 
and  to  go  ahead  until  he  had  finished."  The  stalls  were  then 
boarded  up  on  the  weather  side  and  canvas  put  over  them  but 
no  cleats  were  put  on  the  floors  until  the  next  day. 

The  controversy  hinges  principally  on  the  condition  of  the 
floor  of  the  stall  in  which  the  mare  was  injured. 

It  is  allt^d  in  the  libel  that,  "under  and  by  virtue  of  said 
wntract  and  agreement  so*entered  into  as  aforesaid  between 
the  owner  of  the  said  steamship  Arizonan  and  the  said  libelant, 
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it  became  and  was  the  bounden  duty  of  the  said  steamship,  the 
owners  thereof,  the  master  of  the  said  steamship  and  all  other 
officers  and  servants  and  agents  to  take  proper  precaution  and 
care  to  set  apart  a  space  on  board  the  said  steamship  so  that 
said  mare  would  be  carried  and  conveyed  safely  to  the  port  of 
Honolulu;  but  the  said  steamship,  the  owner,  master,  servants 
and  agents,  not  regarding  their  duty  in  that  behalf,  and  in  vio- 
lation of  their  contract  and  agreement  so  entered  into  as  afore- 
said, placed  said  mare  on  the  main  deck  of  said  steamship  on 
the  starboard  side  thereof  and  allowed  said  mare  to  be  placed 
on  a  portion  of  the  floor  of  said  steamship  without  nailing  and 
putting  down  on  the  place  where  she  was  allowed  to  stand  and 
placed  by  the  officers  of  said  steamship,  cleats,  so  that  said  mare, 
when  said  steamship  began  to  pitch  and  roll,  would  have  a  grip 
so  that  she  would  not  fall  down;  and  the  master  of  the  said 
vessel  agreed  with  the  said  libelant  as  the  agent  of  the  owners 
and  the  said  vessel,  to  have  the  said  cleats  nailed  to  the  floor  of 
r.aid  vessel  upon  which  said  mare  was  standing,  and  gave  orders 
to  the  carpenter  to  fasten  said  cleats  upon  the  floor  and  fix  up 
a  stable  for  her ;  but  the  said  carpenter,  wholly  neglecting  his 
duty  in  that  belialf,  did  not  so  place  said  cleats  upon  said  floor 
nor  take  ordinary  and  proper  care  and  precaution  to  prevent 
said  valuable  mare  from  falling;  and  on  the  evening  of  Sunday, 
the  2l8t  day  of  February,  after  the  said  vessel  had  proceeded 
on  her  voyage  and  was  upon  the  high  seas,  she  commenced  to 
roll  and  pitch  and  by  reason  of  the  neglect  of  duty  of  the  agents 
and  servants  of  the  said  steamship,  and  in  violation  of  the  eon- 
tract  to  carry  the  said  mare  safely  and  to  use  care  and  caution 
and  to  so  place  the  said  cleats  and  arrange  the  stalls  for  the 
said  mare,  the  said  mare  fell  down  and  was  unable  to  rise  be- 
cause said  cleats  were  not  so  provided  as  aforesaid;  and  while 
upon  the  floor  of  said  steamship,  the  leg  of  the  said  mare  was 
broken." 

The  captain  and  mate  both  testified  that  the  stalls  in  whicli 
the  libelant's  horses  were  placed  had  b(H^,n  built  in  San  Fran- 
cisco under  the  sui)ervision  of  the  government's  representative 
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and  according  to  the  official  regulations.  The  regulations  re- 
ferred to  are  those  of  the  United  States  Department  of  Agricul- 
ture, which  provide  that  ^'Foot  locks  shall  be  of  good  sound 
spruce,  hard  pine,  oak,  or  other  hard  wood,  size  2  by  4  inches, 
laid  flat  side  down  and  fore-and-aft,  placed  12  inches,  14  inches, 
2  feet  2  inches,  and  14  inches  apart,  the  first  one  distant  12 
inches  from  the  inside  of  the  foot-board,"  also  that,  "each  horse 
must  be  allowed  a  space  of  2  feet  6  inches  in  width  by  8  feet 
in  depth." 

These  witnesses  compared  the  stalls  in  which  the  libelant's 
horses  were  placed  with  those  in  which  some  other  horses  and 
mules,  which  were  also  being  transported  on  the  steamer,  were 
placed,  saying  that  all  the  stalls  were  built  alike.  But  the  cap- 
tain, on  cross-examination,  stated  that  the  cleats  in  the  stalls 
were  about  four  feet  apart.  That  statement  shows  that  the  above 
quoted  requirements  as  to  cleats,  or  **foot  locks,"  had  not  been 
complied  with,  and  it  corroborates  the  testimony  of  the  libelant 
who  said  that  the  stalls  in  which  his  horses  were  placed  each 
contained  only  two  cleats  which  were  four  or  four  and  one-half 
feet  apart.  The  libelant  testified  to  having  had  some  previous 
experience  in  the  matter  of  the  transportation  of  horses  by  sea 
and  said  that  such  stalls  usually  contained  four  cleats  placed 
about  one  foot  apart.  The  inference  to  be  drawn  from  the  rules 
prescribed  by  the  Department  of  Agriculture  is  that  such  a 
number  of  cleats  is  considered  necessary  to  the  safety  of  the 
animals. 

The  libelant  also  testified  that  he  had  stalls  of  his  own  on 
the  steamer  but  that  those  stalls  were  taken  and  used  for  other 
horses  while  his  own  were  placed  in  the  stalls  above  referred 
to.  His  testimony  in  this  respect  was  not  contradicted.  He 
further  testified  that  the  stalls,  other  than  those  in  which  his 
horses  were  placed,  each  had  four  cleats.  This  was  contradicted 
l)v  the  officers  of  the  ship. 

The  condition  of  the  stalls,  other  than  that  in  which  the  ac- 
cident happened,  is,  I  think,  of  no  great  importance. 

The  first  question  is,  whether,  under  the  circumstances,  any 
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legal  liability  is  fixed  upon  the  libel  lee.  There  seems  to  be  no 
dispute  between  the  parties  as  to  the  legal  principles  applicable 
to  such  cases  as  this. 

Counsel  for  the  libellee  refers  to  Moore  on  Carriers,  chap. 
18,  sec.  10,  where  the  following  statements  are  found:  "  The 
general  rule  maintained  by  all  the  authorities  is  that  carriers 
of  live  stock  are  liable  absolutely  for  loss  of  or  injury  to  stock 
intrusted  to  them  for  transportation,  like  other  common  car- 
riers, unless  the  loss  or  injuries  were  occasioned  by  the  act  of 
God,  or  the  public  enemy,  or  the  negligence  of  the  shipper,  ex- 
cept that  they  are  not  liable  for  loss  or  injury  caused  by  the 
'proper  vice'  or  natural  propensities  of  the  animals  themselves, 
and  not  by  any  negligence  on  the  part  of  the  carriers.  *  *  * 
The  carrier  is  bound  to  exercise  reasonable  care  to  prevent  loss 
or  injury  from  these  causes,  and  it  is  not  excusable  from  lia- 
bility for  loss  or  injuries  so  resulting  which  might  have  been 
prevented  by  it  by  the  exercise  of  ordinary  care.  In  order  to 
relieve  it  from  liability,  it  must  appear  that  the  vice  or  natural 
l^ropensities  of  the  animal  was  the  sole  proximate  cause  of  the 
loss  or  injury.  Unless  it  so  appears,  the  carrier  is  liable  as  an 
insurer,  even  in  cases  where  no  negligence  on  its  part  is  shown. 
*  *  *  The  carrier  is  not  an  insurer  against  loss  or  injury 
due  to  the  negligence  of  the  shipper,  or  his  servants,  where  the 
shipper  undertakes  to  take  charge  of  and  care  for  his  own 
stock." 

These  propositions,  except  the  last,  substantially  represent 
the  argument  of  counsel  for  the  libelant.  Citation  of  further 
authority  would,  therefore,  seem  to  be  unnecessary. 

It  is  not  contended  that  the  loss  of  the  mare  resulted  from 
an  act  of  God,  or  the  public  enemy,  but  it  is  claimed  that  it 
w^as  attributable  either  to  the  negligence  of  the  shipper  or  to 
the  natural  propensities  of  the  animal.  The  evidence  does  not 
sustain  either  claim. 

The  undertaking  of  the  shipper  to  feed  and  care  for  his 
horses  did  not  absolve  the  carrier  from  its  duty  to  provide  a 
safe  ynd  adequate  stall  for  the  mare. 
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"A  carrier  of  live  stock  is  bound  to  provide  cars  properly 
eonstructed,  of  sufficient  strength,  safe,  fit  and  suitable  under 
existing  conditions  for  the  transportation  of  the  stock  tendered 
for  sliipmcnt,  due  consideration  being  given  to  the  kind,  char- 
acter, and  value  of  the  stock,  and  to  exercise  due  care  to  carry 
safely."  Moore  on  Carriers,  chap.  18,  sec.  3.  See  also.  The 
Braniford  City,  29  Fed.  Z7Z;  Betis  v.  Railroad,  93  Iowa  343; 
Evans  V.  Railroad,  111  Mass.  142. 

The  evidence  indicates  that  the  officers  of  the  ship  did  not 
consider  that  the  libelant  had  assumed  full  responsibility  for 
the  care  of  the  horses,  or  that  his  presence  on  the  steamer  ab- 
solved the  carrier  from  the  duty  of  seeing  to  their  safety.  In 
response  to  a  question  referring  to  the  first  fall  sustained  by 
the  mare,  the  mate  said,  "One  of  the  ship's  men  called  nie.  Mr. 
Terreira  came  out.  We  wanted  to  raise  her  and  Ferreira 
didn't  want  the  animal  raised,  he  wanted  her  to  lay  down,  said 
that  it  was  easier.  I  told  him  'No,'  that  wouldn't  do,  the  horse 
might  be  kicked  by  the  horses  in  the  next  stalls,  so  he  concluded 
to  let  me  raise  her,  and  we  raised  the  horse." 

The  claimed  natural  propensity  of  the  mare  to  lie  down  was 
not  clearly  proven,  and  even  if  it  had  been,  there  was  no  show- 
ing of  any  steps  having  been  taken  by  the  carrier  to  provide 
such  a  stall  as  would  tend  to  prevent  injury  resulting  from  the 
vice. 

The  bill  of  lading  provided  that  "it  is  hereby  understood 
and  agreed  by  the  said  shipper  that  the  said  animals  while  on 
'ward  the  said  steamer  are  at  his  sole  risk;  and  the  steamer  or 
her  owners  or  agents  are  in  no  way  liable  for  any  damage  or 
accident  that  may  happen  to  said  animals,  however  caused." 

The  document  was  not  signed  by  the  libelant  and  the  evi- 
ileiice  is  that  he  did  not  see  it  until  after  the  arrival  of  the 
steamer  in  Honolulu. 

Furthermore,  it  is  well  settled  that  common  carriers  cannot 
by  contract  exempt  themselves  from  the  consequences  of  their 
own  n^ligence.     Hart  v.  Railroad,  112  U.  S.  331 ;  Liverpool 
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Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397 ;  Knott  v.  Botany 
Mills,  179  U.  S.  69. 

I  find  that  the  injury  resulted  principally,  if  not  solely,  from 
the  lack  of  sufficient  cleats  on  the  floor  of  the  stall,  and  without 
any  fault  of  the  shipper. 

Under  these  circumstances  it  must  be  held  that  the  carrier 
is  responsible  for  the  de^th  of  the  mare. 

The  remaining  question  is  as  to  the  measure  of  damages. 

On  this  phase  of  the  case  the  evidence  is  not  in  a  very  satis- 
fying state,  and  I  regret  that  the  matter  was  not  given  closer 
attention  by  counsel. 

The  libelant  testified  that  the  name  of  the  mare  was  "  Ladv 
Alieia  " ;  that  she  was  in  good  condition  when  shipped ;  that 
she  was  worth  six  hundred  dollars;  that  he  paid  six  hundred 
dollars  for  her;  and  that  he  had  a  bill  of  sale  for  her  which  he 
undertook  to  produce  and  file.  It  appears  that  he  did  subse- 
quently file  what  was  evidently  intended  for  a  bill  of  sale  but 
it  turns  out  to  be  one  for  a  mare  named  "  Daisy  Haas."  The 
discrepancy  was  not  explained. 

The  captain  of  the  steamer  testified  that  at  the  time  the 
horses  were  shipped  the  libelant  made  a  declaration  or  affidavit 
that  the  five  horses  were  worth,  in  the  aggregate,  one  thousand 
dollars,  and  that  the  bill  of  lading  would  show  it  The  bill  of 
lading  contains  no  statement  of  value. 

It  is  argued  that  where  a  shipper  has  placed  a  valuation  upon 
his  property,  such  valuation  will  control  in  any  action  against 
the  carrier  for  loss. 

But  to  the  question,  "  Do  you  know,  of  your  own  knowledge, 
what,  if  any,  declaration  Ferreira  made  in  regard  to  these 
animals,"  the  captain  replied,  "  Yes.  I  know  the  horses  were 
valued  at  $1,000."  It  would  seem  from  this  that  he  did  not 
hear  or  see  the  declaration  which  was  supposed  to  have  l>een 
made. 

It  does  not  appear  that  the  freight  rate  was  fixed  with  refer- 
ence to  any  particular  valuation. 
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The  libelant  denies  that  he  made  any  such  statement  or  decla- 
ration, and  saya  that  he  waa  not  asked  as  to  the  value  of  his 
horses.  The  deposition  of  the  libelant  was  taken  on  August  10, 
190(1,  that  of  the  captain  on  PecemW  16,  1909,  and  that  of 
the  mate  on  Jannary  27,  1910. 

Xo  attempt  aooms  to  have  been  made  to  obtain  testimony  in 
contradiction  of  that  of  the  libelant  as  to  the  purchase  price  of 
the  mare,  at  least  none  such  was  adduced.  Neither  waa  the  sup- 
posed declaration  or  affidavit  of  vahie  produced,  althoiigh  ample 
time  to  obtain  it  had  elapaed  before  the  case  waa  submitted  to 
the  court.  The  teatimony  of  the  lilwlant  that  the  mare  was 
north  six  hundred  dollars  will,  therefore,  be  taken  as  correct. 

A  decree  will  be  signed  awarding  the  libelant  damages  in  the 
sum  of  six  hundred  dollars  with  costs. 


IN  THE  MATTER  OF  JOHN  H.  WILSON, 
A  BANKRUPT. 

April  13,  lyiO. 

Equilable  OMignmenl — Hotiee:  Any  writing  or  act  whieh  shows  an 
'Wention  to  tranafer  a  apeciflc  fund  in  the  hands  of  another  is  an  equit- 
>He  assignment,  and  is  complete  when  notice  is  given  to  the  fund  holder. 

Sanf — Vaiidity  thereof — Satire:  Ad  aBsignment  of  a  debt  requires 
'or  its  validity  as  to  third  parties  uotice  to  the  debtor,  but  not  acceptance 

Prcfrrenee — Trantfer  of  property:  A  transfer  of  property  by  a  per- 
son wbo  later  becomes  bankrupt,  is  complete  in  relation  to  the  question  of 
prsfereoce    (Bankr.    act,   sec.    60a),    when   made,   and   is   not    affected   by 

In  BanJri-uptcy :       Question  certified  up  from  referee. 

H'ai/c  Warren  Thayer,  Trustee. 

i^-  U',  Breckons,  Attorney  for  Assignees. 

DoLK,  J,  Proceedings  in  this  case  were  begun  l)y  the  filing 
Mi  the  petition  for  adjudication  on  the  27th  day  of  March,  1907. 
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Adjudication  was  made  on  the  4tli  of  April,  1907.  On  the  8th 
day  of  December,  1907,  a  petition  was  filed  by  the  trustee  to 
the  referee  in  this  case,  stating  that  he  had  received  as  part  of 
the  assets  of  the  bankrupt,  $4,710.22  from  the  County  of  Kauai, 
being  the  amount  due  to  the  bankrupt  for  work  done  by  him 
prior  to  the  institution  of  these  proceedings;  that  more  than 
four  months  prior  to  the  institution  of  these  proceedings,  to  wit, 
on  or  about  the  15th  day  of  November,  A.  D.  1906,  the  bank- 
rupt executed  and  delivered  to  Lewis  &  Company,  Lt<l.,  his 
written  assignment  for  $1,904.32  of  the  amount  owed  him  by 
the  County  of  Kauai  for  such  work,  and  to  E.  O.  Hall  &  Son, 
Ltd.,  $662.88  out  of  such  amount  due  him,  and  to  the  Hawaiian 
Sugar  Company  $760.58  of  such  amount;  and  on  the  7th  day 
of  January,  1907,  less  than  four  months  before  the  petition  in 
bankruptcy,  he  executed  and  delivered  to  the  von  Hamm- Young 
Company,  Ltd.,  his  written  assignment  for  $446.70,  on  account 
of  such  amount  due  him;  that  claims  have  been  filed  by  em- 
ployes of  the  bankrupt  for  $2,298.10  which  are  entitled  to  pay- 
ment in  full;  that  such  sum  of  $4,710.22  was  received  by  him 
subject  to  the  claims  of  such  parties  who  had  received  assign- 
ments of  portions  of  such  sum  and  that  he  believes  he  cannot, 
without  danger  of  liability  upon  his  bond,  pay  the  amounts  cov- 
ered by  such  assignments  without  an  adjudication  as  to  who  is 
entitled  thereto;  that  he  believes  there  are  not  sufficient  fimds 
on  hand  or  recoverable  iif  these  proceedings  to  pay  the  expenses 
of  administration  and  the  claims  of  such  employes  and  of  such 
assignees.  On  these  grounds  the  trustee  submitted  the  follow- 
ing question  for  adjudication :  "Are  the  claims  of  said  Lewis 
&  Company,  Ltd.,  E.  O.  Hall  &  Son,  Ltd.,  Hawaiian  Sugar 
Company  and  the  von  Hamm- Young  Company,  Ltd.,  or  any 
of  the  same,  entitled  to  be  paid  in  full  out  of  the  funds  of  this 
estate  ?"  Mr.  Brock,  the  referee,  certified  this  question  to  the 
court  for  its  opinion  thereon. 

The  claims  of  von  Hamm- Young  Company,  Ltd.,  and  the 
Hawaiian  Sugar  (\)mpany  were  not  urged  at  the  hearing.  The 
trustee  waives  all  question  of  fraud  or  bad  faith,  and  admits 
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that  the  assignments  were  niado  in  good  faith  and  for  value. 

On  tlie  15tli  of  November,  1906,  as  hereinbefore  stated,  John 
H.  Wilson,  on  blanks  provided  by  the  board  of  supervisors, 
assigned  to  the  said  two  remaining  assignees  all  of  his  interest 
in  the  said  respective  amounts.  It  appears  that  the  County  of 
Kauai,  at  the  time  the  assignments  were  made,  owed  the  money 
covered  by  them  to  Wilson,  although  it  was  a  question  whether 
it  was  then  due. 

The  question  arising  under  this  reference  is  whether  such 
assignments  were  effective  without  notice  having  been  given  to 
the  Board  of  Supen^isors  by  the  assignees  before  the  beginning 
of  the  four  months  previous  to  the  filing  of  the  petition  in  bank- 
mptey. 

Counsel  for  the  assignees  cites  the  case  of  Sahin  v.  Camp, 
US  Fed.  Rep.  974.  In  this  case  a  petition  in  bankruptcy  was 
filed  December  28,  1898,  previous  to  which  time,  in  1897,  the 
company  against  whom  the  petition  was  filed  had  entered  into 
an  agreement  with  tlie  defendant  for  advances  by  which  it  ob- 
tained a  lease  of  a  building  and  furnished  the  same  as  a  cafe 
and  music  hall,  which  advances  it  was  to  repay  upon  defend- 
ant's demand  after  six  months  from  the  first  loan,  failing  which, 
the  defendant  was  to  have  possession  of  the  premises  to  secure 
him  for  such  advances,  with  the  option  of  buying  the  same  for 
the  consideration  of  such  advances  aud  the  payment  of  an  ad- 
ditional amount  of  money  siifiicient  to  make  up  the  agreed  price. 
The  company  defaulted  payment  and  the  defendant  went  into 
possession  more  than  foiir  months  before  the  petition  in  bank- 
niiitcy  was  filed,  and,  within  four  months  of  such  time,  paid  to 
ihe  company  the  additional  amount  necessary  to  make  up  the 
agreed  price  over  the  debt,  and  took  the  company's  bill  of  sale 
and  assignment  of  lease  for  the  premises.  The  trustee  adopted 
tlie  sale  and  brought  suit  to  recover  from  defendant  the  amount 
of  the  purchase  price  of  such  sale.  To  the  answer  of  defendant 
selling  forth  these  facts,  the  plaintiff  demurred  and  the  de- 
murrer was  overruled. 

It  will  be  seen  that  the  defendant  upon  the  agreement  with 
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the  company  which  became  bankrupt,  entered  into  possession  of 
the  premises  of  such  company  according  to  the  agreement,  be- 
fore the  four  months  previous  to  the  filing  of  the  petition  for 
adjudication  began  to  run,  which  act  created  a  lien  on  the 
property  and  he  was  justified  afterwards,  under  the  agreement, 
even  though  such  four  months  had  begun  to  run,  in  purchasing 
the  property  which  required  the  payment  of  money  in  addition 
to  the  debt  which  he  had  against  the  company.  The  court  ruled 
that  the  transfer  was  not  a  preference  under  the  bankrupt  act. 

In  the  case  before  this  court  the  assignments  were  made  pre- 
vious to  four  months  before  adjudication  and  recited  the  con- 
sideration  "for  value  received,"  and  were  in  the  nature  of  bills 
of  sale.  Being  for  choses  in  action  the  assignments  can  only  be 
considered  as  equitable.  Were  they  complete  without  notice  to 
the  bankrupt's  debtor  before  the  four  months  previous  to  ad- 
judication began  to  run,  a  part  of  whose  debt  to  the  bankrupt 
was  thus  attempted  to  be  transferred  ?  In  Sabin  v.  Camp, 
supra,  the  lien  resulted  before  the  four  months  began  to  run. 
In  the  case  before  the  court  notice  was  given  after  tho  four 
months  began  to  run.  The  assignments  were  filed  in  the  treas- 
urer's office  of  the  County  of  Kauai  on  the  28th  and  30th  of 
November,  1906, — less  than  four  months  before  the  petition 
for  adjudication  was  filed.  Although  the  County  of  Kauai  was 
not  bound  by  the  assignments  without  notice,  were  the  assign- 
ments complete  when  executed  ?  Although  an  agreement  to  pay 
out  of  a  particular  fund  is  not  an  equitable  assignment,  yet  an 
order  on  it  or  a  transfer  of  it  in  such  words  that  the  holder  of 
the  fund  would  be  authorized  to  pay  it  after  notice  to  the  per- 
son in  whose  favor  the  order  or  transfer  is  drawn,  and  would 
be  compellable  to  do  so,  even  though  forbidden  by  the  drawer 
or  assignor,  is  a  valid  assignment  in  equity. 

"A  bill  of  exchange  or  check  is  not  an  equitable  assignment 
pi'O  tanto  of  the  funds  of  the  drawer  in  the  hands  of  the  drawee. 
But  an  order  to  pay  out  of  a  specified  fund  has  always  been  held 
to  be  a  valid  assignment  in  equity  and  to  fulfill  all  the  require- 
ments of  the  law."    Chnstmas  v.  Russell,  81  U.  S.  69,  84. 
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The  much  cited  case  of  Yeaies  v.  Groves,  1  Ves.  Jr.,  280 ; 
30  Eng.  Rep.  (Reprint)  343,  recites  that  an  order  by  the  bank- 
rupt, for  value  received,  while  competent,  upon  his  debtors  to 
pay  out  of  a  fund  held  by  them  on  his  account,  upon  being 
shown  to  the  debtors,  though  not  accepted  by  them,  created  a 
lien  in  favor  of  the  holder.  "  The  order  fixed  the  money  the 
moment  it  was  shown  to"  the  debtors.  The  case  of  Ex  parte 
Alderson,  1  Maddox,  53,  56  Eng  Rep.  (Reprint)  21,  was  re- 
ferred to  in  Yeates  v.  Groves.  There  the  bankrupt,  before 
bankruptcy  and  supposedly  before  insolvency,  gave  certain  creil- 
itors  an  order  on  the  executor  of  her  debtor  for  their  claim, 
which  was  presented  forthwith  to  such  executor,  who,  not  being 
prepared  then  to  pay  it,  did  not  accept  it  for  any  certain  time, 
but  retained  it  to  be  paid  when  there  should  be  funds  available. 
The  court  said : 

"I  think  this  was  a  good  equitable  assignment  of  the  debt; 
and  that  the  executor  bound  himself  to  pay  it  when  in  posses- 
sion of  sufficient  assets.  *  *  *  If  Jane  Row  (bankrupt) 
had  remained  solvent  the  petitioners  might  by  a  bill  in  equity 
have  obtained  the  benefit  of  the  assignment." 

In  both  of  these  cases  the  fact  of  notice  appears  to  have  been 
relied  on  for  the  effectuation  of  the  order  as  an  equitable  assign- 
ment. 

The  authority  mainly  relieil  on  by  the  trustee  is  Johnston  v. 
Hujf,  Andrews  &  Moyler  Co.,  133  Fed.  Rep.  704,  in  which 
case  White,  w^ho  afterward  became  bankrupt,  entered  into  an 
agreement  with  a  railway  company  to  board  its  employes,  the 
company  to  deduct  from  the  wages  of  its  employes  the  amount 
due  from  each  of  them  to  White  and  to  pay  him  such  amounts. 
White  arranged  wuth  Huff,  Andrews  &  Moyler  Company  for 
necessary  advances  and  gave  them  an  order  on  the  railway  com- 
pany "for  value  received  any  and  all  moneys  that  may  now  be 
due  me  or  may  hereafter  become  due  me"  under  such  boarding 
agreement.  Such  order  was  not  presented  to  the  railway  com- 
pany until  the  day  before  White  filed  his  petition  in  bankruptcy, 
it  having  been  agreed  between  Huff,  Andrews  &  Moyler  Com- 
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pany  and  White  that  it  should  not  be  presented  unless  White 
failed  to  keep  up  his  payments.  It  was  well  known  that  the 
railway  company  objected  to  orders  being  drawn  on  it,  and  that 
if  the  order  was  presented  White's  boarding  agreement  would 
be  terminated.  Huff,  Andrews  &  Moyler  Company  petitioned 
the  referee  for  the  balance  due  them  as  having  been  assigned 
them  by  the  said  order,  Avhich  was  granted,  and  confirmed  by 
the  district  court,  and  the  trustee  appealed.  The  circuit  court 
of  appeals  reversed  the  decree  of  the  district  court,  saying  that 
^^as  the  creditor  delayed  the  presentation  of  his  assignment  or 
order,  and  the  petition  in  bankruptcy  was  filed  on  the  day  fol- 
lowing, and,  as  we  think,  it  could  only  take  effect  on  the  day 
of  presentation,  it  was  a  transfer  on  that  day  for  a  pre-existing 
debt ;  hence  a  preference  within  four  months.  Chapter  3,  sec. 
3,  bankrupt  act  July  1,  1898,  c.  541,  30  Stat.  546.  The  cred- 
itor has  jeopardized  and  forfeited  all  rights  under  such  order, 
and  the  fund  ordered  to  be  paid  over  to  Iluff,  Andrews  &  Moy- 
ler Company  on  said  order  by  referee  and  district  judge  be- 
came vested  in  the  trustee  for  the  benefit  of  the  general  creditors. 
At  the  time  the  order  became  effective  it  was  a  preference  and 
void.  At  this  time  the  creditor  knew  of  the  j^roposed  bank- 
ruptcy proceedings  and  of  the  insolvency  of  White." 

Counsel  for  the  assignees  contends  that  this  case  has  no  ap- 
plication to  the  case  at  bar  because  it  was  the  understanding 
that  the  assignment  was  not  to  become  effective  until  it  was 
presented  to  the  railway  company,  whereas  in  the  present  case 
the  assignment  was  not  based  upon  any  further  conditions.  Al- 
though the  assignments  in  the  present  case  made  no  conditions, 
may  it  not  be  true  that  the  law  requires  conditions  such  as  no- 
tice? 

In  Wilson  v.  Nelson,  183  IT.  S.  191,  198,  judgment  was  con- 
fessed under  an  irrevocable  poAver  of  attorney  made  years  be- 
fore; execution  issued  and  sale  was  made,  within  four  mouths 
before  petition  for  adjudication  was  filed.  A  petition  for  ad- 
judication against  Nelson  was  filed  by  his  creditors,  the  alleged 
act  of  bankruptcy  being  that  Nelson,  while  insolvent,  suffered 
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and  permitted  Johnston,  one  of  his  creditors,  '*to  obtain  a  pref- 
erence through  legal  proceedings  and  not  having,  at  least  five 
days  before  a  sale  or  final  disposition  of  any  property  affected 
by  such  preference,  vacated  or  discharged  such  preference." 
Sec.  3,  bankruptcy  act,  div.  3.  The  court,  in  deciding  that 
such  judgment  and  sale  was  a  preference,  constituting  an  act 
of  bankrupt/cy,  said,  *'The  act  of  1898  makes  the  result  obtained 
by  the  creditor,  and  not  the  specific  intent  of  the  debtor,  the 
essential  fact." 

Counsel  for  the  assignees  contends  further  in  relation  to  the 
case  of  Johnston  v.  Huff,  Andrews  &  Moyler  Co.,  that  if  the 
assignor  had  died,  his  assignment  would  have  been  inoperative, 
but  that  in  the  present  case  the  death  of  Wilson  would  have 
made  no  difference.  The  rule  is  "that  mere  personal  torts  which 
die  with  the  party,  and  do  not  sundve  to  his  personal  represen- 
tative, are  not  capable  of  passing  by  assignment ;  and  that  vested 
rights  ad  rem  and  in  re,  possibilities  coupled  wuth  an  interest, 
and  claims  growing  out  of,  and  adhering  to  property,  may  pass 
by  assignment."     Coinegys  v.  Vasse,  26  U.  S.  193,  213. 

The  sole  question  is,  were  the  assignments  complete  before 
the  four  months  previous  to  adjudication  began  to  run  ?  If 
they  were,  a  lien  in  the  assignees  was  created  and  they  would 
also  survive  in  case  of  death. 

There  is  no  requirement  in  the  Hawaiian  statutes  that  bills 
of  sale  of  chattels  must  be  recorded  in  order  to  be  valid.  The 
old  common  law  that  a  bill  of  sale  of  chattels  was  fraudulent 
and  void  unless  followed  by  delivery  of  the  property,  is  now 
80  modified  that  continued  possession  by  the  vendor  only  raises 
a  presumption  of  fraud.  Such  presumption  is  removed  by 
registration.  The  principle  of  law  as  found  in  the  rule  of  the 
common  law  and  the  practice  under  statutes  of  registration, 
appears  to  be  that  some  kind  of  public  notice  is  essential  in  all 
transfers  of  property  so  far  as  the  interests  of  third  parties  are 
concerned.  Such  notice  may  be  by  delivery  of  the  chattels  or 
registry  of  the  bill  of  sale,  or,  in  the  case  of  transfers  of  real 
property,  by  registration  of  the  conveyance.     The  transfer  of  a 
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chose  in  action  or  any  other  property  to  a  creditor,  is  a  matter 
of  interest  to  other  creditors,  who  are  likely  to  be  closely  watch- 
ing  the  course  of  eyents  in  the  business  of  the  debtor  and  who 
may  be  prejudiced  through  ignorance  of  such  a  transaction; 
for  instance,  through  failing  to  file  a  petition  for  adjudication 
within  four  months  thereafter,  where  there  is  insolvency. 

"  The  trend  of  the  decisions  in  the  United  States  Supreme 
Court  under  the  recent  bankruptcy  act  upon  the  subject  of  the 
date  of  the  transfer,  is  in  support  of  the  view  that,  with  respect 
to  an  instrument  of  transfer,  it  is  the  time  when  such  instru- 
ment is  recorded,  or  when  possession  is  taken  or  notice  is  other- 
wise brought  home  to  the  creditors  of  the  bankrupt  that  is  con- 
trolling."   Matthews  v.  Hardt,  9  Am.  B.  R.  373,  383. 

Where  the  fund  holder  receives  notice  of  such  a  transfer,  the 
information,  though  not  strictly  a  public  notice,  is  Obtainable 
by  parties  interested.  The  distinction  between  a  notice  and 
an  acceptance  must  be  considered ;  as  for  instance  a  check  on  a 
bank  to  be  a  complete  transfer  must  be  accepted,  but  an  order 
or  other  document  transferring  a  specific  fund  does  not  need 
acceptance  to  make  it  valid,  but  notice  to  the  fund  holder  should 
be  given.     Yeates  v.  Groves  and  In  re  Ald-erson,  supra. 

"Any  order,  writing,  or  act  which  makes  an  appropriation  of 
a  fund,,  amounts  to  an  equitable  assignment  of  the  fund.  The 
reason  is,  that  the  fund  being  a  matter  not  assignable  by  law, 
nor  capable  of  manual  possession,  an  appropriation  of  it  is  all 
that  the  nature  of  the  case  admits  of,  and  therefore  it  is  held 
good  in  a  court  of  equity.  As  the  assignee  is  generally  entitled 
to  all  the  remedies  of  the  assignor,  so  he  is  subject  to  all  the 
eqiiities  between  the  assignor  and  his  debtor.  But  in  order  to 
perfect  his  title  against  the  debtor  it  is  indispensable  that  the 
assignee  should  immediately  give  notice  of  the  assignment  to 
the  debtor,  for  otherwise  a  priority  of  right  may  be  obtained 
by  a  subsequent  assignee,  or  the  debt  may  be  discharged  by  a 
payment  to  the  assignee  [assignor]  before  such  notice."  Spain 
v.,  Hamilton  s  Admumtmtor,  08  U.  S.  G04,  624;  2  Story's  Eq. 
Jurisp.,  sec.  1047. 
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In  Kingman  v.  Perkins,  105  Mass.  Ill,  and  Kimball  v.  Le- 
land,  110  Mass.  325,  it  was  held  that  an  order  on  a  savings 
bank  for  the  whole  amount  due  the  depositor  was  complete  with- 
out notice.  These  cases  are,  however,  distinguishable  from  the 
above  authorities,  in  that  in  both  cases  the  bank  book  was  de- 
livered to  the  payee  with  the  order ;  the  court  in  the  latter  case 
saying,  'Sve  think  it  clear  that  it  [the  order]  must  be  regarded 
as  an  instrument  of  assignment,  complete  and  effectual  to  trans- 
fer the  interest  of  Grace  Brown  with  the  delivery  thereof  with 
the  bank  book  to  which  it  related."  In  this  case  there  were  no 
creditors,  only  heirs  of  the  estate  of  the  drawer,  who  had  de- 
ceased. 

In  view  of  these  facts  and  considerations,  I  find  that  the  as- 
signments in  question  were  not  complete  until  notice  thereof 
was  given  to  the  County  of  Kauai,  which  notice,  in  both  cases, 
was  within  four  months  of  the  date  when  the  petition  for  ad- 
judication w^as  filed.  But  as  it  appears  from  all  the  evidence 
that  the  transfers  were  initiated  before  the  four  months  began 
to  run,  were  such  transfers  preferences  under  bankruptcy  act, 
sec.  60a,  which  makes  a  transfer  by  an  insolvent  person  within 
the  four  months,  a  preference  ?  Does  the  act  of  the  insolvent, 
in  order  to  make  it  a  preference,  require  its  effectuation  by  no- 
tice according  to  the  above  finding  ?  I  think  not.  The  transfer 
is  complete  when  the  assignment  is  made,  so  far  as  the  assignor 
can  complete  it.  These  transfers  therefore  not  having  been 
made  within  the  four  months,  are  not  preferences;  and  this 
would  seem  to  require  an  affirmative  answer  to  the  submitted 
question. 

During  the  study  of  the  case  by  the  court,  the  parties,  at  its 
suggestion,  submitted  the  correspondence  of  the  bankrupt  and 
the  assignees,  bearing  on  the  question  of  the  insolvency  of  Wil- 
son and  also  the  question  whether  the  assignees  had  reasonable 
cause  to  believe  that  Wilson  intended  by  the  transfers  to  them 
to  give  them  preferences.  Nothing  appears  in  such  correspond- 
ence to  show  either  that  Wilson  was  insolvent  at  the  date  of  the 
assignments,  or  that  the  assignees  had  any  reasonable  cause  to 
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believe  that  a  preference  was  intended.  Bankrupt  act,  sec.  60b. 
Upon  all  points  therefore  the  decision  must  be  that  the  assignees 
are  entitled  to  be  paid  in  full  out  of  the  funds  of  the  estate. 


THE  UXITED  STATES  OF  AMERICA  vs.  MAX 

SCHLEMMER. 

Mav  5,  1910. 

Penal  laws — Construction  of:  While  full  effect  must  be  given  to  the 
language  found  in  a  penal  statute,  the  intention  of  Congress  is  to  be 
found  in  the  language  actually  used  interpreted  according  to  its  fair  and 
obyious  meaning. 

Same — Bird  reservations:  The  rule  of  strict  construction  applica.ble 
to  penal  statutes  prevents  the  construing  of  section  84  of  the  criminal 
code  as  including  a  grant  of  power  to  the  President  to  set  apart  breeding 
grounds  for  birds. 

Indictment — Sufficiency  of:  An  indictment  charging  the  hunting,  etc., 
of  birds,  the  species  whereof  are  unknown,  does  not  state  an  offense  under 
section  84  of  the  criminal  code  where  a  reservation  has  been  made  for 
a  preserve  and  breeding  ground  for  native  birds  only. 

Same — Negativing  except ians:  An  indictment  under  section  84  of  the 
criminal  code  should  allege  that  the  acts  done  were  not  done  under  rules 
and  regulations  prescribed  by  the  Secretary  of  Agriculture. 

Criminal  Law:  Demurrer  to  indictment.  Indictment  under 
section  84  of  the  Criminal  Code  of  the  United  States  (35  Stat. 
1104). 

R,  IF.  BreckoTis,  U.  S.  District  Attorney,  for  the  United 
States. 

Thompson,  Cleinons  &  Wilder,  for  the  Defendant. 

Robertson,  J.  In  this  case  the  indictment  charges  that  the 
defendant,  on  the  fifth  day  of  January,  1910,  did  "imlawfully 
and  wilfully  hunt,  trap,  capture,  disturb  and  kill,  numerous 
birds,  the  exact  number  thereof,  and  the  exact  species  thereof, 
being  to  the  grand  jurors  unknown ;  the  said  birds,  at  the  time 
of  said  unlawful  and  wilful  hunting,  trapping,  capture,  dis- 
turbance and  killing,  being  on  certain  grounds  belonging  to  the 
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United  SUtes  of  America,  and  within  the  Territory  and  Dis- 
trict of  Hawaii,  to-wit,  a  certain  island  in  the  Pacific  Ocean, 
known  as  Laysan  Island,  theretofore  and  on,  to-wut,  the  third 
day  of  February,  in  the  year  of  our  Lord  nineteen  hundred  and 
nine,  set  apart,  under  the  name  of  and  designated  as  the  Ha- 
waiian Islands  Reservation,  by  the  executive  order  of  Theodore 
Roosevelt,  at  that  time  President  of  the  United  States  of 
America,  as  a  preserve  and  breeding  ground  for  native  birds; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States 
of  America." 

The  defendant  demurs  on  several  grounds,  the  following  of 
which  are  relied  on :  That  the  executive  order  referred  to  in  the 
indictment  was  invalid  and  unauthorized  by  any  law;  that  the 
defendant  could,  in  any  event,  be  indicted  for  hunting,  etc., 
only  native  birds,  whereas  it  is  alleged  .that  the  exact  species  of 
birds  hunted,  etc.,  is  unknown ;  and  that  the  indictment  fails  to 
charge  an  offense  in  that  it  docs  not  allege  or  show  that  the  hunt- 
ing, etc.,  of  the  birds  was  under  such  circumstances  as  to  be 
unlawful. 

On  February  3,  1909,  an  executive  order,  of  which  the  court 
takes  judicial  notice,  was  issued  by  President  Roosevelt.  It 
was  as  follows: 

"  It  is  hereby  ordered  that  the  following  islets  and  reefs, 
namely:  Cure  Island,  Pearl  and  Hermes  Reef,  Lysianski  or 
Pell  Island,  Mary  Reef,  Laysan  Island,  Dowsett's  Reef,  Gard- 
iner Island,  Two  Brothers  Reef,  French  Frigate  Shoal,  Xecker 
Island,  Frost  Shoal  and  Bird  Island,  situated  in  the  Pacific 
Ocean  at  and  near  the  extreme  western  extension  of  the  Ha- 
waiian Archipelago  between  latitudes  twenty-three  degrees  and 
twenty-nine  degrees  north  and  longitudes  one  hundred  and  sixty 
degrees  and  one  hundred  and  eighty  degrees  west  from  Green- 
wich, and  located  w'ithin  the  area  segregated  by  the  broken  lines 
shown  upon  the  diagram  hereto  attached  and  made  a  part  of 
this  order,  are  hereby  reserved  and  set  apart,  subject  to  valid 
existing  rights,  for  the  use  of  the  Department  of  Agriculture  as 
a  preserve  and  breeding  ground  for  native  birds. 
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It  is  unlawful  for  any  person  to  hunt,  trap,  capture,  will- 
fully disturb,  or  kill  any  bird  of  any  kind  whatever,  or  take 
the  eggs  of  such  birds  within  the  limits  of  this  reservation,  ex- 
cept under  such  rules  and  regulations  as  may  be  prescribed  from 
time  to  time  by  the  Secretary  of  Agriculture. 

Warning  is  expressly  given  to  all  persons  not  to  commit  any 
of  the  acts  herein  enumerated  and  which  are  prohibited  by  law. 

This  reservation  to  be  known  as  the  Hawaiian  Islands  Reser- 
vation. 

The  Wliite  House, 

Februarv  3,  1909. 

Theodore  Roosevelt." 

Section  84  of  the  criminal  code,  which  is,  substantially,  a 
reenactment  of  the  act  passed  on  June  28,  1906,  entitled  *^Aii 
act  to  protect  birds  and  their  eggs  in  game  and  bird  preserves," 
provides  that,  "  Whoever  shall  hunt,  trap,  capture,  willfully 
disturb,  or  kill  any  bird  of  any  kind  whatever,  or  take  the  e^s 
of  any  such  bird,  on  any  lands  of  the  United  States  which  hfive 
been  set  apart  or  reserv'cd  as  breeding  grounds  for  birds,  by  any 
law,  proclamation,  or  executive  order,  except  under  such  rules 
and  regulations  as  the  Secretary  of  Agriculture  may,  from  time 
to  time,  prescribe,  shall  be  fined  not  more  than  five  hundred 
dollars,  or  imprisoned  not  more  than  six  months,  or  both." 

I. 

First,  as  to  the  validitv  of  the  executive  order.  It  is  con- 
tended  on  behalf  of  the  defendant  that  the  order  was  void  and 
of  no  effect  because  the  President  had  no  inherent  power  to 
make  it ;  that  there  was  no  express  statutory  authority  for  mail- 
ing it ;  and  that  authority  so  to  do  cannot  be  implied  from  sec- 
tion 84  of  the  code. 

The  district  attorney  does  not  contend  that  the  President  had 
any  authority  merely  virtute  officii  to  make  the  order,  nor  that 
he  had  any  express  statutory  power  to  make  it,  his  contention 
being  that  the  requisite  authority  is  to  be  implied  from  the  pro- 
vision of  the  code  referred  to. 

Whether  or  not  the  langtiage  of  that  provision  conferred  upon. 
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the  Secretary  of  Agriculture  authority  to  prescribe  rules  and 
regulations  it  is  not  necessary  to  decide.  Suflfice  it  to  note  that 
the  language  used  was  not  as  explicit  as  that  found  in  the  act 
of  Congress  of  February  9,  1909,  relating  to  the  importation  of 
opium,  for  example,  which  contains  a  proviso,  "that  opium  and 
preparations  and  derivatives  thereof,  other  than  smoking  opium 
or  opium  prepared  for  smoking,  may  be  imported  for  medicinal 
purposes  only,  imder  regulations  which  the  Secretary  of  the 
Treasury  is  hereby  authoHzed  to  prescribe." 

The  words  of  the  provision  of  the  code,  "which  have  been 
set  apart  or  reserved,"  would  seem  to  imply  that  the  reservation 
should  be  made,  if  at  all,  by  virtue  of  some  other  law,  or  under 
a  proclamation  or  order  made  by  authority  of  some  law  other 
than  the  code  provision  itself. 

The  contention  of  the  district  attorney  would  require  the  court 
to  read  into  the  statute  a  grant  of  authority  to  the  President  to 
reserve  and  set  apart  lands  for  breeding  grounds  for  birds. 

It  seems  to  me  that  the  rule  of  strict  construction  which  is 
applicable  to  penal  statutes  prevents  that. 

Full  effect  must,  of  course,  be  given  to  the  language  found  in 
the  statute,  and,  in  regarding  this  provision  of  the  code  as  a 
general  one  intended  to  provide  a  penalty  for  doing  injury  to 
birds  and  their  eggs  on  such  breeding  grounds  as  may,  from  time 
tc  time,  be  set  apart  as  such  by  statute  or  pursuant  to  authority 
conferred  by  law,  I  think  that  such  effect  is  given. 

That  penal  statutes  are  to  be  construed  strictly  has  been  held 
by  the  Supreme  Court  in  a  long  line  of  cases  following  United 
States  V,  Wiltherger,  5  Wheat.  7G. 

In  the  recent  case  of  United  States  v,  Harris,  177  U.  S.  305, 
the  court,  in  reply  to  the  contention  that  the  rule  had  been  re- 
laxed, said,  "Giving  all  proper  force  to  the  contention  of  the 
counsel  for  the  government,  that  there  has  been  some  relaxation 
on  the  part  of  the  courts  in  applying  the  rule  of  strict  construc- 
tion to  such  statutes,  it  still  remains  that  the  intention  of  a 
penal  statute  must  be  found  in  the  language  actually  used,  in- 
terpreted according  to  its  fair  and  obvious  meaning." 
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The  fact  that  Congress  has  frequently, "  in  legislating  on 
analogous  subjects,  deemed  it  necessary  to  expressly  authorize 
the  setting  apart  of  public  lands  for  special  purposes,  tends  to 
support  the  view  I  take  of  the  statute  in  question. 

In  an  act  passed  on  March  3,  1891  (26  Stat.  L.  1095),  re- 
lating to  timber  lands,  it  was  provided,  sea  24,  "  That  the  Pres- 
ident of  the  United  States  may,  from  time  to  time,  set  apart  and 
reserve,  in  any  State  or  Territory  having  public  land  wholly  or 
in  part  covered  with  timber  or  undergrowth,  whether  of  com- 
mercial value  or  not,  as  public  reservations,  an(J  the  President 
shall,  by  public  declaration,  declare  the  establishment  of  such 
reservations  and  the  limits  thereof." 

In  an  act  passed  on  January  24,  1905  (33  Stat.  L.  614),  en- 
titled "An  Act  for  the  protection  of  wild  animals  and  birds  in 
the  Wichita  Forest  Keserve,"  the  first  section  authorized  the 
President  "to  designate  such  areas  in  the  Wichita  Forest  Re- 
serve as  should  in  his  opinion,  be  set  aside  for  the  protection  of 
game  animals  and  birds  and  be  recognized  as  a  breeding  place 

therefor." 

In  an  act  passed  on  June  29,  1906  (34  Stat.  L.  607),  en- 
titled "An  Act  for  the  protection  of  wild  animals  in  the  Grand 
Canyon  Forest  Reserve,"  the  President  was  likewise  expressly 
authorized  to  designate  such  areas  in  said  reserve  as  should  in 
his  opinion  be  set  aside  as  breeding  places  for  game  animals. 
That  act,  it  will  be  observed,  was  passed  on  the  day  following 
the  passage  of  the  act  of  which  section  84  of  the  code  is  a  re- 
enactment. 

From  the  view  above  taken  it  necessarily  follows  that  the  Ex- 
ecutive order  referred  to  was  without  effect. 

In  the  case  of  United  States  v.  Blendauer,  122  Fed.  703,  a 
proclamation  of  the  President  purporting  to  set  apart  as  a  for- 
est reservation  certain  lands  in  the  Bitter  Root  Valley,  in  Mon- 
tana, was  held  to  be  void  because  the  lands  so  attempted  to  be 
set  apart  were  not  "public  lands''  in  which  the  President  was 
authorized  to  declare  the  establishment    of    such    reservation 
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within  the  meaning  of  the  act  of  March  3,  1891,  hereinabove 
referred  to. 

11. 


The  next  point  is  that,  whereas  the  executive  order  reserv-es 
and  sets  apart  the  islands  named  "as  a  preserve  and  breeding 
ground  for  native  birds,"  the  indictment  charges  the  defendant 
with  hunting,  etc.,  numerous  birds  "the  exact  species  thereof 
being  to  the  grand  jurors  unknown."  The  contention  here  is 
that  as  the  reservation  was  made,  if  at  all,  only  for  a  preserve 
and  breeding  ground  for  native  birds,  it  would  not  be  an  of- 
fense to  hunt  or  kill,  on  the  reservation,  birds  other  than  native 
birds,  and  that,  therefore,  the  indictment  fails  to  charge  a  vio- 
lation of  the  order  in  this  respect.  This  contention  does  not 
seem  to  be  seriously  controverted  by  the  district  attorney,  and 
I  think  it  is  sound. 

The  language  of  the  second  paragraph  of  the  order,  that,  "  It 
is  unlawful  for  any  person  to  hunt,  trap,  capture,  willfully  dis- 
turb, or  kill  any  bird  of  any  kind  whatever,"  is  to  be  construed 
with  reference  to  the  first  and  dominating  paragraph  which 
makes  the  reservation  one  for  "native  birds"  only.  The  prohi- 
bition is  against  hunting,  etc.,  any  kind  of  native  bird. 

III. 

The  argument  advanced  by  defendant's  counsel  on  the  final 
point  is  that  the  indictment  fails  to  charge  an  offense  in  that 
it  does  not  negative  the  possible  authority  of  the  Secretary  of 
Agriculture  for  the  doing  of  the  acts  alleged  to  have  been  done 
by  the  defendant.  It  is  urged  that  when  a  statute,  in  defining 
a  criminal  offense,  states  an  exception,  an  indictment  for  such 
offense  must  allege  enough  to  show  that  the  accused  is  not  within 
the  exeeption. 

The  rule  is  clearly  established  in  criminal  pleading  that  where 
an  exception  is  incorporated  in  or  so  attached  to  the  definition 
or  description  of  an  offense  as  to  be  a  part  of  it,  the  indictment 
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must  negative  it.  This  was  long  ago  recognized  by  the  Supreme 
Court  in  the  case  of  United  States  v.  Cook,  17  Wall.  168. 

And  in  a  more  recent  case  the  same  court  said,  "  The  general 
rule  is  that  while  the  pleader  is  not  bound  to  negative  a  proviso, 
he  is  bound  to  aver  that  the  defendant  is  not  within  any  of  the 
exceptions  contained  in  the  enacting  clause  of  the  statute." 
Ledbetter  v.  United  States,  170  IT.  S.  606,  611.  See  also, 
United  States  i\  Wood,  159  Fed.  187. 

The  application  of  the  rule  is  sometimes  a  matter  of  diffi- 
culty, and  has  led  to  inconsistent  decisions  even  in  the  federal 
courts.  See  United  States  v.  Felderward,  36  Fed.  490;  United 
States  V,  Cook,  36  Fed.  896;  Shelp  v.  United  States,  81  Fed. 
694. 

Whether,  upon  the  trial  of  a  case  imder  this  provision  of  the 
code,  it  would  be  necessary  to  prove  the  negative  averment  is 
another  matter.  It  has  been  held  in  analogous  cases  that  the 
burden  is  upon  the  defendant  to  show  his  authority.  But  that 
does  not  change  the  rule  of  pleading. 

In  the  case  at  bar  the  exception  is  contained  in  the  enacting 
clause,  and  it  enters  into  the  description  of  the  offense.  The 
indictment,  failing  to  negative  it,  is,  therefore,  faulty. 

For  the  reasons  stated  the  demurrer  must  be  sustained. 


THE  UNITED  STATES  OF  AMERICA  vs.  LEAU  IIUXG. 

May  7,  1910. 

Indictment — Duplicity:  An  indictment  is  not  duplicitous  wliich 
charges  in  a  single  count  conjunctively  the  several  things  which  a  statute 
enumerates  disjunctively  and  provides  for  their  commission  the  same 
penalty. 

Same — Election  between  counts:  Where  two  or  more  distinct  offenses 
are  properly  charged  in  separate  counts  in  an  indictment,  the  govenunent 
will  not  be  required  to  elect  before  the  trial  upon  which  one  of  such  counts 
it  will  proceed  against  the  defendant ^  unless  it  appears  that  the  defendant 
would  be  prejudiced  or  embarrassed  without  such  election. 

Criminal  Law:     Demurrer   to   indictment,    and   motion   to 
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compel  election  between  counts.     Indictment  under  act  of  Con- 
gress passed  February  9,  1909  (35  Stat.  L.  614). 

R,  W.  BrecJcons,  U.   S.  District  Attorney,  for  the  United 
States. 
Douthitt  &  Coke,  for  the  Defendant. 

Robertson^  J.  An  indictment  imder  the  act  of  February  9, 
1909,  contains  two  counts,  the  first  of  which  charges  that  the 
defendant  did  unlawfully  import  and  bring  into  the  United 
States  from  some  foreign  country  smoking  opium  and  opium 
prepared  for  smoking,  and  the  second  of  which  charges  that  he 
did  unlawfully,  etc.,  "receive,  buy,  sell  and  conceal,  and  facili- 
tate the  purchase,  sale,  receipt,  and  concealment  of  smoking 
opium  and  opium  prepared  for  smoking,"  theretofore  imported 
contrary  to  law,  he,  the  defendant,  well  knowing  said  opium  to 
have  been  so  imported. 

Defendant  demurs  to  both  counts  on  the  ground  of  duplicity, 
and  to  the  second  count  also  on  the  ground  of  uncertainty  and 
ambiguity. 

He  has  also  filed  a  motion  to  compel  the  government  to  elect 
upon  which  count  it  will  proceed  to  trial.  This  motion  he  asks 
to  be  considered  in  the  event  that  the  demurrer  should  be  over- 
niled. 

The  indictment  follows  the  language  of  the  statute,  and  a 
similar  indictment  was  upheld  in  this  court  in  the  case  of 
Ujiited  States  v,  Charlie  Ah  Foo,  decided  March  12,  1910, 
(Ante  p.  487),  though  the  exact  points  here  involved  were  not 
raised  there. 

The  title  of  the  act  is  "An  act  to  prohibit  the  importation 
and  use  of  opium  for  other  than  medicinal  purposes.''  The 
first  section  of  the  act  prohibits  the  importation  of  opium  after 
the  first  day  of  April,  1909,  and  the  second  section  prohibits 
the  doing  of  certain  acts  with  reference  to  illegally  imported 
opium  after  its  importation,  all  of  which  were  designed  to  pre- 
vent the  traffic  in  contraband  opium. 
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The  contentions  made  in  support  of  the  demurrer  encounter 
the  well  established  principle  that  when  a  statute  makes  it  a 
crime  to  do  one  of  several  things  which  are  mentioned  disjunc- 
tively, all  of  which  are  punished  alike,  those  things  may  be 
charged  conjunctively  in  a  single  count  in  an  indictment  with- 
out incurring  the  fault  of  duplicity,  and  the  rule  that  when  two 
or  more  acts  are  each  indictable  they  may  be  coupled  in  the  one 
count  whenever  they  can  be  regarded  as  representing  phases  of 
one  general  transaction.  United  States  v.  Byrne,  44  Fed.  188 ; 
United  States  v.  Cutajar,  60  Fed.  744;  Bridgeman  v.  United 
States,  140  Fed.  577;  Com.  v.  Coleman,  184  Mass.  198;  State 
V.  Fidler,  148  Ind.  221. 

In  Crain  v.  United  States,  162  U.  S.  625,  636,  wherein  was 
considered  an  indictment  under  section  5421  of  the  Revised 
Statutes,  prohibiting  the  false  making,  altering,  forging  or 
counterfeiting,  and  the  causing,  procuring  or  assisting  in  the 
false  making,  altering,  forging,  or  counterfeiting  of  any  deed, 
etc.,  the  court  said : 

"  The  evil  that  Congress  intended  to  reach  was  the  obtaining 
of  money  from  the  United  States  by  means  of  fraudulent  deeds, 
powers  of  attorney,  orders,  certificates,  receipts  or  other  writ- 
ings. The  statute  was  directed  against  certain  defined  modes 
for  accomplishing  a  general  object,  and  declared  that  the  doing 
of  either  one  of  several  specified  things,  each  having  reference 
to  that  object,  should  be  punished  by  imprisonment  at  hard 
labor  for  a  period  of  not  less  than  five  years  nor  more  than  ten 
years,  or  by  imprisonment  for  not  more  than  five  years  and  a 
fine  of  not  more  than  one  thousand  dollars.  We  perceive  no 
sound  reason  why  the  doing  of  the  prohibited  thing,  in  each  and 
all  of  the  prohibited  modes,  may  not  be  charged  in  one  count, 
so  that  there  may  be  a  verdict  of  guilty  upon  proof  that  the  ac- 
cused had  done  any  one  of  the  things  constituting  a  substantive 
crime  under  the  statute." 

The  same  principle  applies  to  the  case  at  bar.  The  importing 
and  bringing  into  the  United  States,  alleged  in  the  first  count, 
and  the  receiving,  buying,  selling  and  concealing,  and  the  facili- 
tating thereof,  alleged  in  the  second  count,  are  all  acts  pertaining 
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to  the  condemned  traffic,  and  being  alleged  to  have  been  com- 
mitted by  the  defendant  at  the  same  time  and  place,  are  properly 
legarded  as  representing  steps  or  phases  of  the  same  general 
transactions,  the  importation  and  the  subsequent  traffic. 

Proceeding  now  to  the  consideration  of  the  motion  that  the 
government  be  required  to  elect  upon  which  of  the  two  counts 
it  will  proceed  to  trial,  it  is  to  be  noted  that  counsel  for  the  de- 
fendant admits  that  the  motion  is  addressed  to  the  discretion 
of  the  court,  the  contention  being  that  in  this  case  the  discre- 
tion should  be  exercised  in  favor  of  the  motion  in  order  to  pre- 
vent prejudice  and  embarrassment  to  the  defendant  in  the 
preparation  of  his  defense. 

The  statute  (R.  S.,  sec.  1024)  permits  the  charging  of  several 
distinct  felonies  of  the  same  class  in  separate  counts  in  one  in- 
dictment, and  gives  the  court  power  to  order  the  consolidation 
of  indictments  in  such  cases  for  trial.  The  fact  that  defend- 
ants often  ask  for  such  consolidation  shows  it  is  sometimes  ad- 
vantageous from  the  standpoint  of  the  accused  to  have  several 
pending  charges  tried  and  disposed  of  at  once.  It  tends  to  save 
time  and  expense.  One  verdict  would  end  the  whole  matter. 
A  consolidation  would  not  likely  be  requested  if  it  tended  to 
prevent  the  proper  preparation  of  the  defense. 

The  presence  of  the  two  counts  in  the  indictment  here  under 
review  ought  not,  in  my  judgment, to  prejudice  the  accused  in  the 
preparation  of  his  defense.  He  must  know  whether  he  has  done 
any  of  the  things  with  which  he  is  charged.  Possibly  he  is  en- 
tirely in  the  dark  as  to  what  evidence  the  government  intends 
to  produce  against  him,  but  if,  at  the  trial,  he  should  be  sur- 
prised, ho  would,  upon  a  proper  showing,  be  entitled  to  an  op- 
portunity to  secure  the  attendance  of  witnesses,  and  to  time  for 
any  legitimate  purpose  connected  with  his  defense. 

In  Pointer  v.  United  States,  151  U.  S.  39G,  403,  the  court, 
after  stating  the  general  rule  applicable  to  the  matter  of  com- 
pelling the  prosecution  to  elect  between  counts,  said : 

"  In  the  present  case,  we  cannot  say  from  anything  on  the 
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face  of  the  indictment  that  the  court  erred  or  abused  its  discre- 
tion in  overruling  the  defendant's  motion  to  quash  the  indict- 
ment or  his  motions  for  an  election  by  the  government  between 
the  two  charges  of  murder.  The  indictment  showed  that  the 
two  murders  were  committed  on  the  same  day,  in  the  same  coun- 
ty and  district,  and  with  the  same  kind  of  instrument.  These 
facts  alone  justified  the  court  in  forbearing,  at  the  beginning  of 
the  trial,  and  before  the  facts  were  disclosed,  to  compel  an  elec- 
tion by  the  prosecutor  between  the  two  charges  of  murder." 

The  indictment  in  this  case  alleges  the  commission  of  the 
several  acts  charged  in  the  two  counts  as  on  the  same  date ;  they 
are,  apparently,  related  acts,  and  there  is  nothing  in  the  record 
tending  to  show  that  the  defendant  will  be  prejudiced  in  any 
way  by  having  to  proceed  to  trial  on  both  counts. 

The  demurrer  is  overruled,  and  the  motion  is  denied. 


THE  UNITED  STATES  OF  AMERICA  vs.  CHING 

KIM  HEE. 

Mav  25,  1910. 

Chinese  exclusion — Deportation  proceeding  not  criminal  cause:  A 
proceeding  for  the  deportation  of  a  Chinese  laborer  is  not  a  criminal  eause 
within  meaning  of  sec.  1020  of  the  Bevised  Statutes. 

Final  judgment — Order  forfeiting  penalty  of  recognizance:  An  order 
forfeiting  the  penalty  of  a  recognizance  given  on  appeal  to  the  district 
court  from  an  order  of  a  United  States  commissioner,  because  of  the  non- 
appearance of  the  defendant,  is  a  final  judgment,  and  it  cannot  be  vacated 
or  reopened  at  a  term  of  court  subsequent  to  that  at  which  it  was  made. 

Chinese    Exclusion — Deportation    Proceedings:     Motion  to 
set  aside  forfeiture  of  bail. 

Douthitt  &  CoTce,  for  the  Movant. 

IF.  T.  llaivlins,  Ass't.  U.  S.  Attorney,  for  the  Government 

Robertson,  J.     On  the  4th  day  of  August,  1909,  a  com- 
plaint, sworn  to  by  Robert  W.  Breckons,  United  States  District 
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Attorney,  was  filed,  in  which  it  was  alleged  "  That  one  Ching 
Kim  Hee  is  and  has  been  at  all  the  times  herein  stated  a  Chinese 
laborer  and  is  now  within  the  limits  of  the  Territory  and  Dis- 
trict  of  Hawaii  without  the  certificate  of  residence  as  required 
by  the  provisions  of  the  act  of  May  5th,  1892,  and  the  act  of 
Congress  of  !N'ovember  3rd,  1893,  amendatory  thereof."  Upon 
the  complaint  a  warrant  of  arrest  was  issued  upon  which  the 
said  Ching  Kim  Hee  was  taken  into  custody  by  the  United 
States  marshal.  Upon  a  hearing  had  before  a  United  States 
commissioner  for  the  District  of  Hawaii,  an  order  of  deporta- 
tion was  made  on  the  6th  day  of  August,  1909,  the  commissioner 
finding  the  said  Ching  Kim  Hee  to  be  unlawfully  and  without 
right  within  the  United  States.  From  that  order  the  defendant 
took  an  appeal  to  this  court,  and  gave  recognizance  for  appear- 
ance in  the  sum  of  one  thousand  dollars  with  two  sureties,  con- 
ditioned that  the  defendant  should  personally  appear  before  this 
court  on  the  first  day  of  February,  1910,  and  from  time  to  time 
thereafter  as  the  case  might  be  continued,  then  and  there  to 
answer  the  charge  of  being  a  Chinese  laborer  and  within  the 
limits  of  the  Territory  of  Hawaii  without  a  certificate  of  resi- 
dence required  by  the  act  of  Congress  of  the  United  States  of 
May  5th,  1892,  and  the  act  of  said  Congress  of  Xovember  3rd, 
1893,  amendatory  thereto,  and  to  abide  the  judgment  of  the 
court  The  defendant  was  thereupon  released  from  custody. 
On  the  18th  day  of  February,  1910,  and  during  the  October, 
1909,  term  of  court,  on  motion  of  the  district  attorney,  the  de- 
fendant was  called,  and  not  answering,  on  motion  of  the  district 
attorney,  the  bond  was  declared  forfeited,  and  the  sum  of  one 
thousand  dollars  was  thereupon  paid  into  court  by  the  sureties, 
and  they  were  discharged  from  further  liability.  On  April 
22nd,  1910,  the  defendant  filed  a  motion  to  vacate  and  set  aside 
the  order  made  on  the  18th  day  of  February,  and  to  remit  the 
whole  of  the  penalty  thereby  declared  forfeited,  upon  the  ground 
that  the  defendant  ^^did  not  at  anv  time  have  anv  intention  of 
forfeiting  said  bond,  but  was  prevented  from  being  at  said 
Honolulu  and  before  said  court  at  the  time  conditioned  therein 
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by  circumstances  beyond  his  control."     The  motion  was  sup- 
ported by  affidavits  of  the  defendant  and  of  Mr.  A.  S.  Hum- 
phreys, his  former  counsel,  who  appeared  for  him  in  the  pro- 
ceedings before  the  commissioner.     The  affidavit  of  the  defend- 
ant alleges  that  for  about  twenty  years  last  past  he  has  been  a 
seafaring  man  employed  on  various  American  vessels  plying  be- 
tween different  American  ports;  that  for  about  six  years  past 
he  has  been  employed  as  a  steward  on  the  steamship  Texan,  a 
vessel  belonging  to  the   American-Hawaiian   Steamship   Com- 
pany, plying  between  Honolulu  and  Iffew  York  City,  his  wages 
being  seventy-five  dollars  per  month ;  that  he  is  a  married  man, 
his  wife  living  in  Ilonohilu  and  being  supported  solely  from  de- 
fendant's wages  as  such  steward.     The  affidavit  then  sets  fort!) 
the  proceedings  had  in  connection  with  defendant's  arrest  and 
examination  before  the  commissioner,  and  states  that  in  such 
proceedings  the  defendant  was  represented  by  A.  S.  Humphreys, 
Esq.,  an  attorney  of  this  court.     It  is  also  set  forth  that  at  the 
time  of  the  defendant's  arrest  the  said  Texan  was  about  to  leave 
the  port  of  Honolulu  on  a  voyage  to  New  York ;  that  the  master 
of  the  Texan  earnestly  requested  the  defendant  to  accompany 
him  on  such  voyage  as  the  steward  of  said  vessel,  assuring  de- 
fendant that  he  would  be  able  to  return  to  Honolulu  bv  the 
first  day  of  February,  1910;  that  the  defendant  consented  to 
make  such  voyage;  that  upon  her  arrival  at  Xew  York,  on  or 
about  the  14th  day  of  October,  1909,  the  Texan  was  placed  in 
the  dry  dock  at  Brooklyn  for  repairs;  that  the  first  st^^amer  be- 
longing to  the  American-Hawaiian  Steamship  line  that  defend- 
ant could  take  was  the  steamship  Isthmian,  which  sailed  from 
Xew  York  on  or  about  the  12th  day  of  November,  1909,  bound 
for  San  Diego,  California ;  that  one  of  the  ports  at  which  said 
Isthmian  touched  on  the  way  was  the  city  of  Baltimore;  that 
at  the  request  of  defendant  the  master  of  the  Isthmian  wrote  a 
letter  from  Baltimore  to  said  A.  S.  Humphreys  to  ascertain  if 
the  deportation  proceedings  against  the  defendant  could  be  put 
off  until  his  return  to  Honolulu;  that  the  said  Isthmian  pro- 
ceeded on  her  voyage  and  arrived  at  San  Diego  on  or  about  the 
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18th  (lay  of  January,  1910 ;  that  upon  the  arrival  there  of  the 
steamer  the  defendant  requested  the  master  to  communicate 
with  Mr.  Humphreys  to  ascertain  whether  or  not  defendant 
would  be  required  to  be  present  in  Honolulu  on  said  first  day 
of  February,  1910;  that  in  response  to  the  letters  sent  by  the 
master  of  the  steamer  as  aforesaid,  Mr.  Humphreys  wrote  a 
letter  to  the  captain,  which  was  received  by  him  at  Seattle, 
Washington,  in  which  Mr.  Humphreys  stated  that  the  case 
against  the  defendant  could  easily  be  put  off  until  defendant's 
arrival  at  Honolulu.  These  letters  are  attached  to  the  affidavit. 
It  is  further  allied  that  upon  receipt  by  the  captain  of  the 
steamer  of  said  letter  from  Mr.  Humphreys,  the  defendant  was 
infonned  by  the  captain  that  the  case  could  be  continued  until 
his  arrival  in  Honolulu;  that  the  defendant  at  that  time  was 
intending  to  return  to  Honolulu  on  the  steamship  Virginian, 
sailing  from  San  Francisco  on  or  about  the  21st  of  February; 
and  that,  believing  from  the  information  received  that  there 
was  no  cause  to  fear  that  any  action  would  be  taken  to  declare 
the  bond  forfeited  by  reason  of  his  non-appearance,  and  at  the 
request  and  solicitation  of  the  captain  of  the  steamer,  the  de- 
fendant continued  as  steward  of  the  said  Isthmian  until  her 
arrival  at  San  Francisco  on  the  14th  dav  of  Februarv,  1910; 
that  upon  the  defendant's  arrival  at  San  Francisco  he  made 
preparations  to  depart  for  Honolulu  on  the  steamship  Virgin- 
ian, also  belonging  to  the  said  American-Hawaiian  Steamship 
Company,  on  the  21st  of  February,  and  he  was  transferred 
from  the  Isthmian  to  the  Virginian  accordingly;  that  on  Feb- 
ruary 17th,  while  temporarily  ashore  in  San  Francisco,  he 
was  arrested  by  the  United  States  marshal,  being  informed  by 
the  marshal  that  he  was  arrested  in  pursiiance  of  cabled  instruc- 
tions from  the  United  States  district  attorney  in  Hawaii ;  that 
after  his  arrest  defendant  was  confined  in  jail  until  the  19th 
day  of  February,  when  he  was  released  from  custody  upon  fur- 
nishing a  bond  in  the  sum  of  one  thousand  dollars,  conditioned 
for  his  appearance  before  the  United  States  District  Court  at 
Honolulu  on  the  12th  day  of  April,  1910;  that  defendant  em- 
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ployed  counsel  in  San  Francisco  to  represent  him  in  connection 
with  the  charge  upon  which  he  was  arrested,  and  also  to  assist 
the  defendant  in  securing  a  certificate  of  residence ;  that  in  con- 
nection with  this  last  mentioned  matter,  and  still  believing  that 
he  would  not  be  immediately  required  in  Honolulu,  defendant 
remained  in  San  Francisco  until  the  5th  day  of  April,  on  which 
date  he  left  there  by  the  steamer  Xevadan  and  arrived  in  Hono- 
lulu on  the  12  th  day  of  April,  and  thereupon  he  immediately 
presented  himself  at  the  custom  house,  and  thereafter  to  the 
United  States  marshal;  that  on  the  21st  day  of  February,  while 
the  defendant  was  in  San  Francisco,  he  caused  a  cablegram 
to  be  sent  to  said  A.  S.  Humphreys,  requesting  the  latter  to 
**hold  the  bond" ;  that  in  response  to  said  cablegram  defendant 
received  a  cablegram  from  said  Humphreys  stating  that  the 
bond  had  been  forfeited.  It  is  further  alleged  that  at  the  time 
the  defendant  furnished  the  bond  for  one  thousand  dollars  for 
his  appearance  in  court  on  the  said  first  day  of  February,  19 10, 
his  sureties  required  him  to  deposit  the  sum  of  one  thousand 
dollars  in  order  to  indemnify  them  in  case  default  should  be 
made  by  the  defendant;  that  said  sum  of  one  thousand  dollars 
was  accordingly  deposited,  it  being  made  up  of  four  hundred 
dollars  of  defendant's  own  money  and  six  hundred  dollars  of 
moneys  borrow^ed  by  defendant's  wife  from  various  Chinese 
residents  of  Honolulu;  that  defendant  has  been  put  to  great 
expense  in  connection  with  said  deportation  proceedings  and  is 
unable  to  pay  back  said  borrowed  moneys.  And  the  defendant 
avers  that  he  has  always  acted  in  good  faith  and  fully  intended 
to  be  in  Honolulu  on  said  first  day  of  February,  1910,  but, 
owing  to  circumstances  beyond  his  control,  and  believing  that 
his  interests  would  not  suffer  by  reason  of  his  failure  to  be  in 
said  Honolulu  on  said  first  day  of  February,  and  believing  that 
his  attorney,  the  said  A.  S.  Humphreys,  would  be  able  to  con- 
tinue the  said  deportation  proceedings  until  defendant's  arrival 
at  said  Honolulu,  he  neglected  to  be  in  said  Honolulu  on  said 
first  day  of  February  and  likewise  neglected  to  be  there  up  to 
the  time  said  bond  was  forfeited ;  that  at  no  time  did  defend- 
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ant  have  any  intention  of  forfeiting  his  bond  and  that  it  has 
always  been  his  desire  to  obey  the  process  of  the  court  and  to 
be  in  attendance  when  his  presence  was  required. 

The  affidavit  of  Mr.  Humphreys  alleges  in  substance  as  fol- 
lows: That  he  appeared,  in  conjunction  with  another  attor- 
ney, as  counsel  for  the  defendant  in  the  proceedings  before  the 
United  States  commissioner;  that  the  steamship  Texan,  on 
which  the  defendant  was  then  employed,  was  scheduled  to  sail 
at  five  o'clock  in  the  afternoon  of  the  day  on  which  the  case 
had  been  set  for  hearing  before  the  commissioner ;  that  in  order 
to  facilitate  the  hearing  it  was  agreed  that  the  defendant  should 
plead  guilty  to  tbe  charge  found  against  him,  without  preju- 
dice to  his  right  of  appeal,  and  that  the  question  of  his  right  to 
be  enlarged  upon  bail  pending  the  disposition  of  his  appeal 
should  bo  informally  submitted  to  the  Honorable  S.  B.  Dole, 
judge  of  this  court;  that  in  pursuance  of  said  agreement,  the 
defendant  did,  on  the  5th  day  of  August,  plead  guilty  to  the 
charge  before  the  commissioner  and  aftervvards  on  the  same  day 
the  said  judge  ordered  that  said  defendant  be  released  upon  bail 
in  the  sum  of  one  thousand  dollars,  ponding  the  disposition  of 
his  said  appeal,  the  same  having  been  duly  perfected ;  that  after 
the  order  of  said  judge  had  been  made,  it  was  agreed  between 
the  United  States  district  attorney  and  the  affiant  that  the 
recognizance  of  defendant  should  be  conditioned  for  his  ap- 
pearance to  prosecute  his  said  appeal  on  the  15th  day  of 
January,  1910,  but  afterwards,  and  before  the  recognizance 
was  entered  into,  the  master  of  the  Texan  stated  that  while  it 
was  his  expectation  to  return  to  Honolulu  on  or  before  the 
15th  day  of  January,  yet  to  guard  against  contingencies  which 
might  delay  his  return,  the  recognizance  should  be  conditioned 
for  the  appearance  of  the  defendant  on  the  first  day  of  February, 
1910;  that  the  United  States  district  attorney  consenting  there- 
to said  recognizance  was  so  conditioned ;  that  in  due  course  of 
post  the  affiant  received  two  letters  from  the  master  of  the 
steamship  and  affiant  wrote  a  letter  in  reply  thereto,  said  letters 
being  attached  to  the  defendant's  affidavit ;  that  when  the  bail 
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of  said  defendant  was  fixed  at  the  sum  of  one  thousand  dollars, 
it  was  proposed  to  give  a  cash  bond,  but  the  same  being  refused 
by  the  United  States  district  attorney,  two  sureties  were  ob- 
tained upon  the  understanding  that  the  affiant  would  hold  the 
sum  of  one  thousand  dollars  which  had  been  deposited  with 
him  by  the  defendant  for  the  purpose  of  indemnifying  the  sure- 
ties of  said  recognizance  against  suit;  that  when  the  affiant 
wrote  the  letter  to  the  master  of  the  steamer  informing  him 
that  the  proceedings  could  be  continued,  he  had  not  the  slight- 
est doubt  that  he  would  be  able  to  secure  a  continuance  of  said 
appeal  with  the  consent  of  the  United  States  attorney  upon 
showing  him  the  letters  received  from  the  master,  until  such 
reasonable  time  after  the  first  day  of  February  as  might  enable 
the  defendant  to  return  to  Honolulu,  the  affiant  being  satisfied 
that  the  defendant  w^as  acting  in  good  faith  and  was  not  pur- 
posely delaying  the  prosecution  of  his  appeal ;  that  affiant  based 
his  belief  that  he  would  be  able  to  secure  such  continuance  of 
said  matter  upon  the  said  letters  of  the  master  and  upon  his 
previous  experience  with  the  United  States  attorney,  and  also 
upon  the  knowledge  which  affiant  knew  said  attorney  possessed 
in  regard  to  the  employment  of  the  defendant  on  the  steam- 
ship Texan,  and  the  fact  that  being  a  freighter  and  not  a  pas- 
senger vessel  the  said  steamer  did  not  run  on  a  close  schedule; 
that  on  the  16th  day  of  February,  1910,  the  sureties  on  said 
recognizance  informed  the  affiant  of  their  receipt  of  a  com- 
munication from  the  district  attorney,  making  demand  on  be- 
half of  the  United  States,  for  the  payment  into  the  registry  of 
the  court  before  10  o'clock  of  the  day  following,  the  sum  of 
one  thousand  dollars,  being  the  penal  sum  of  said  recognizance ; 
that  thereupon  affiant  inten^iewed  said  attorney  and  exhibited 
to  him  the  letters  of  the  master  of  the  vessel,  but  found,  much 
to  his  surprise,  that  said  attornej^  would  not  consent  to  any 
continuance  or  postponement  of  the  matter;  that  said  attorney 
appeared  to  be  fixed  in  the  opinion  that  it  was  not  the  intention 
of  the  defendant  to  voluntarily  return  to  Honolulu,  and  he  in- 
formed the  affiant  that  the  United  States  marshal  of  San  Fran- 
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cisco  was  seeking  to  apprehend  the  defendant  but  had  not  up 
to  that  time  been  able  to  find  him ;  that  the  sureties  of  the  recog- 
nizance, insisting  that  affiant  should  carry  out  the  understand- 
ing had  as  to  their  indemnity  demanded  that  the  said  one  thou- 
sand dollars  should  at  once  be  paid  into  court;  that  upon  the 
money  being  paid  into  court  the  said  sureties  were  discharged 
from  all  liability  in  the  premises.  It  also  appears  that  on  the 
15th  day  of  February,  1910,  the  grand  jury  returned  an  in- 
dictment against  the  defendant,  alleging  that  he  did  know^ingly 
and  feloniously  use  and  present  a  certificate  of  naturalization 
theretofore  granted  by  a  court  having  jurisdiction,  to-wut,  the 
Court  of  Common  Pleas  of  the  City  and  County  of  New  York, 
and  by  the  use  and  presentation  of  said  certificate  of  natural- 
zation  falsely  and  fraudulently  represented  himself  to  be  a 
citizen  of  the  United  States,  without  him,  the  said  defendant, 
having  been  duly  admitted  to  citizenship,  the  said  certificate 
of  naturalization  having  been  granted  by  the  said  court  to  one 
John  Ah  Chong,  and  the  said  Ching  Kim  Hee  represented  him- 
self to  be  the  person  named  in  the  certificate,  with  the  fraudu- 
lent intent  to  remain  in  the  United  States  as  a  citizen  of  the 
United  States,  the  said  Ching  Kim  Hee  being  a  Chinese  laborer 
and  not  permitted  under  the  laws  of  the  United  States  to  land 
or  remain  in  the  United  States.  Under  that  indictment  the 
defendant  was  arrested  in  San  Francisco  and  he  there  entered 
into  a  recognizance  as  above  stated  for  his  appearance  in  and 
before  this  court  on  the  first  day  of  the  next  regular  term  there- 
after to  be  begun  and  held  in  Honolulu. 

The  present  term  opened  on  April  12th,  and  on  the  day  fol- 
lowing the  defendant  appeared  and  was  arraigned  upon  said 
indictment. 

Xo  coimter  affidavits  were  filed. 

From  the  showing  made  in  support  of  the  motion,  I  con- 
clude that  there  was  no  intention  on  the  part  of  the  defendant 
to  deliberately  evade  the  condition  of  the  recognizance.  The 
combination  of  circumstances  shown  by  the  affidavits  fully  and 
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sufficiently  accounts  for  the  non-appearance  of  the  defendant  on 
the  first  day  of  February. 

It  is  also  to  be  noted  that  the  district  attorney  knew  that  the 
defendant  proposed  to  make  the  voyage  to  New  York  and  was 
aware  of  the  attending  uncertainty  as  to  the  date  upon  which 
the  defendant  would  be  able  to  return  to  Honolulu.  In  mv 
judgment,  he  might  well  have  consented  to  a  continuance  of 
the  matter  upon  being  shown  the  letters  received  from  the  cap- 
tain of  the  steamer  by  Mr.  Humphreys,  as  these  showed  that 
the  defendant  was  on  his  way  back  from  New  York. 

I  am  of  the  opinion  that  the  defendant  would  be  entitled  to 
relief  if  the  rules  of  law  applicable  to  such  a  case  as  this  ]">er- 
mittod  it.  Bail  bonds  are  taken  to  insure  the  presence  of  de- 
fendants in  court  to  abide  the  judgment,  and  not  for  the  pur- 
pose of  enriching  the  government.  And  while  forfeitures  are 
properly  declared  and  insisted  on  whenever  there  is  manifested 
a  deliberate  intent  to  evade  trial  or  a  careless  indifference  to 
the  obligation  of  the  bond,  the  penalty  may  very  well  be  re- 
mitted where  there  has  been  a  lack  of  any  such  elements  and 
the  failure  to  appear  has  occurred  through  innocent  misun- 
derstanding or  by  reason  of  uncontrollable  circumstances. 

The  proceeding  for  the  defendant's  deportation  was  not  a 
criminal  cause.  Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698;  Wong  Wing  v.  United  States,  163  U.  S.  228;  Low  Foon 
Yin  V.  Inhmigration  Commissioner,  145  Fed.  791. 

The  provisions  of  section  1020  of  the  Revised  Statutes  do  not, 
therefore,  apply. 

But  it  has  been,  and  I  think  properly,  held  that  without 
statutory  authority  the  courts  have  inherent  power  to  admit  to 
bail  the  so-called  defendant  in  deportation  proceedings  up  to 
the  time  when  the  order  of  deportation  has  become  final.  In 
re  Ah  Tai,  125  Fed.  795 ;  In  re  Lum  Poy,  128  Fed.  974. 

The  power  to  admit  to  bail  implies  the  power  to  declare  a 
forfeiture  of  the  penalty  and  the  power,  in  a  proper  case,  to 
remit  the  same. 

The  Supreme  Court  has  decided  that  the  appeal  provided 
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for  in  section  13  of  the  Chinese  exclusion  act  of  September 
13,  1888  (25  Stat.  L.  476),  is  an  appeal  to  the  district  court. 
The  United  States,  Petitioner,  194  U.  S.  194.  In  the  absence 
of  any  qualif^^ing  provision,  I  take  this  to  mean  that  such 
appeals  are  taken  to  the  court  in  term. 

The  order  of  February  18th  which  declared  the  forfeiture, 
being  a  final  order,  it  cannot  be  vacated  or  reopened  at  this,  a 
subsequent  term.  Bronson  v,  Schulten,  104  U.  S.  410;  Phillips 
V,  Ncfjley,  117  IT.  S.  665;  Tubman  t\  BaUimiore  &  Ohio  Rail- 
road Co.,  190  U.  S.  38 ;  Lin  Hop  Fong  v.  United  States,  209 
U.  S.  453. 

Counsel  for  the  defendant  say  that,  ^'A  deportation  proceed- 
ing, like  proceedings  in  bankruptcy,  equity  and  admiralty,  does 
not  depend  on  tenns.  In  bankruptcy  proceedings  the  court  is 
always  open." 

In  so  far  as  the  statement  is  correct  it  is  founded  on  the  pro- 
visions of  statute  which  do  not  apply  here.  See  R.  S.,  sections 
574  and  638,  and  section  2  of  the  bankruptcy  act  of  1898. 

Matters  placed  in  the  jurisdiction  of  this  court  generally  are 
cognizable  only  in  terni.  In  other  words,  the  court  has  juris- 
diction in  vacation  only  by  force  of  some  special  statutory  pro- 
vision. 

The  motion  is  denied. 


HAROLD  G.  SPEXCER,  as  Trustee  of  M.  Saiki,  a  Bank- 
rupt, vs.  SANTOKI  JIKO,  and  SAME  vs.  S.  NEKE- 
MOTO. 


July  22,  1909. 

Pleading — Construction  of  words:  The  words  ''so-called"  and  ''pur- 
ported," as  used  in  the  complaint,  do  not  support  a  construction  of  mean- 
ing pretended. 

Demurrer  for  uncertainty:  In  proceedings  brought  in  a  bankruptcy 
court  against  an  alleged  preferred  creditor  for  the  amount  received  by  him, 
*D  allegation  to  the  effect  that  he  is  a  pretended  creditor,  does  not  crjate 
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an  uncertainty  as  to  the  proper  line  of  defense,  as  the  question  raised  by 
such  allegation  belongs  to  the  proceedings  for  proof  of  claims. 

Verification  of  pleadings  in  l)an1cruptcy  proceedings:  A  yerification 
by  the  petitioner  of  a  complaint  setting  up  matters  of  fact  in  bankruptcy 
proceedings  that  the  complaint  'Ms  true  to  the  best  of  his  knowledge  and 
belief,"  is  insufficient. 

In  Banhruptcy:     Demurrer  to  bill  of  complaint. 

Thompson  &  demons.  Attorneys  for  Plaintiff. 
E.  C,  Peters,  Attorney  for  Defendants. 

DoLE^  J.  The  complaints  in  these  two  cases  allege  a  pay- 
ment by  the  bankrupt  creating  a  preference  to  the  respective 
defendants.  In  the  case  in  which  Santoki  Jiro  is  defendant, 
the  allegation  is  that  the  bankrupt  paid  him  within  four  months 
before  the  filing  of  his  petition  in  bankruptcy  $630,  "in  settle- 
ment of  a  so-called  and  purported  claim  of  said  defendant'' 
against  the  bankrupt  for  the  said  amount,  at  which  time  the 
bankrupt  was  insolvent,  and  that  the  said  payment  was  in- 
tended and  did  create  a  preference  in  favor  of  the  said  San- 
toki Jiro,  an  "alleged  and  purported  creditor  of  the  said  M. 
Saiki."  In  the  other  case  the  allegation  is  in  substance  that 
within  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy, the  bankrupt  paid  to  the  defendant  $50P,  "in  settlement 
of  a  so-called  and  purported  note"  of  the  bankrupt  in  favor  of 
the  said  defendant,  alleging  a  copy  of  such  note,  and  tliat  at 
the  time  of  such  payment  the  said  Saiki  was  insolvent,  and 
that  the  said  payment  was  intended  to,  and  did  create  a  prefer- 
ence in  favor  of  the  said  defendant  S.  Nekeraoto,  an  "alleged 
and  purported  creditor  of  the  said  M.  Saiki." 

The  defendants  in  both  cases  demurred  to  the  complaint,  the 
main  ground  of  demurrer  being  the  same,  to-wit :  that  the  com- 
plaint is  uncertain,  unintelligible  and  ambiguous  in  that  it 
does  not  appear  therefrom  wherein  and  how  the  said  claim  of 
such  complaint  is  a  so-called  or  a  purported  claim,  and  that  it 
does  not  appear  from  the  complaint  whether  the  plaintiff  re- 
lies and  intends  to  rely  solely  upon  a  preference  within  the 
meaning  of  the  act  of  Congress  concerning  bankruptcy  or  upon 
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ihe  additional  ground  that  the  claims  referred  to  are  without 
ronsideration  and  void. 

There  is  no  allegation  in  either  complaint  that  the  claims 
referred  to  are  without  consideration  and  void. 

Counsel  for  the  respondents  cites  authorities  which  consider 
the  effect  of  the  word  "pretended,"  which  are  the  cases  of 
Naddo  V.  Bardon  el  ah.  47  Fed.  R«p.  782,  and  Sukeforth  v. 
Lord,  23  Pae.  Rep,  296.  There  is  no  word  referring  to  the 
claims  in  the  two  complaints  so  strong  as  the  word  "pretended," 
The  words  "Ko-called"  and  "purported"  arc  too  indefinite  in 
their  meaning  as  used  in  the  complaints  for  the  construction 
placed  on  them  by  the  demurrers,  especially  as  both  complaints 
iwe  the  words  in  article  5tb  "alleged  and  purported  creditor." 
Even  if  such  construction  is  correct,  I  do  not  see  how  it  affects 
the  case.  It  makes  no  difference  in  these  proceedings  whether 
the  preference  was  in  favor  of  a  real  or  a  pretended  creditor. 
The  place  for  the  settlement  of  such  question  is  before  the 
referee  in  proceedings  for  proof  of  claims.  The  gist  of  the 
complaint  is  that  a  preference  has  been  made  contrary  to  the 
statute  and  to  the  rights  of  the  other  creditors.  There  is  noth- 
ing in  the  other  authorities  cited  by  the  defendants'  counsel 
which  tlirows  light  upon  their  contention.  This  ground  of 
demurrer  is  overruled. 

The  demurrers  contain  the  further  ground  "that  the  said 
bill  of  complaint  is  not  properly  verified." 

The  verification  is  by  the  plaintiff,  who  deposes  that  the 
coraplaint  "is  true  to  the  best  of  his  knowledge  and  belief." 

The  law  of  bankruptcy,  chapter  4,  entitled  "Courts  and 
Procedure  Therein,"  provides  in  section  18,  division  c,  that 
''all  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath."  The  form  of  the  verification  in  this  case  is  insufficient; 
it  is  too  indefinite  in  character  to  fulfill  the  requirements  of 
the  statute.  Morgan  v.  Manuel,  1  Haw.  291 ;  In  re  Yasibinder, 
11  Am.  B.  R.  118. 

The  demurrer  is  sustained  on  this  ground  and  one  day  is 
given  to  the  plaintiff  to  amend. 
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HAROLD  G.  SPENCER,  as  Trustee  of  M.  Saiki,  a  Bank- 
rupt, vs.  SAXTOKI  JIRO,  and  SAME  vs.  S.  XEKE- 
MOTO. 

August  20,  1910. 

Insolvency — Voidable  preference:  Where  a  preference  is  given,  the 
transaction  is  voidable  by  the  trustee,  if  there  are  sufficient  facts  and  eir- 
eumstances  having  significance  in  reference  to  the  debtor's  financial  condi- 
tion, brought  home  to  the  preferred  creditor  or  which  he  must  or  ought  to 
have  seen  or  known,  to  put  him  on  inquiry  which,  followed  up,  would  in- 
form him  of  the  insolvency.     B.  A.  sec.  60b. 

Bankruptcy — Transfer  of  property  by  debtor  with  intent  to  defrau^l: 
The  payment  of  a  note  by  one  within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy  against  him  and  who  is  thereupon  adjudged  a  bankrupt, 
with  the  intent  to  defraud  other  creditors,  such  note  being  dated  more 
than  four  months  before  the  beginning  of  such  proceedings,  is  null  and 
void  as  against  such  creditors,  the  payee  not  being  a  purchaser  ''in  good 
faith  and  for  a  present  fair  consideration."     B.  A.  sec.  67e. 

Same — Same — Debtor's  insolvency:  Under  the  allegation  that  such 
payment  was  made  with  intent  to  hinder,  delay  and  defraud  the  creditors 
of  the  one  making  it,  proof  of  his  insolvency  at  the  time  of  the  payment 
is  not  essential. 

Same — Intent  to  defraud — Transfer  of  property  creating  insolvency: 
Any  payment  which  creates  insolvency  in  the  payer,  if  made  within  four 
months  of  the  filing  of  a  petition  in  bankruptcy  against  him,  which  is  fol- 

■ 

lowed  by  adjudication,  except  to  a  purchaser  '*in  good  faith  and   for  a 
present  fair  consideration, ' '  would  appear  to  be  within  B.  A.  sec.  67e. 

In  Bankruptcy.  Action  by  trustee  to  declare  transfer  of 
certain  moneys  null  and  void. 

Thompson,  demons  &  Wilder,  Attorneys  for  Trustee. 
E.  C.  Peters,  Attorney  for  Defendant. 

Dole,  J.  This  is  an  action  brought  by  the  trustee  in  the 
bankrupt  estate  of  M.  Saiki,  of  Aiea,  Oahu,  for  a  decree  de- 
daring  that  the  transfer  of  certain  moneys  by  the  bankrupt  to 
the  defendant  be  declared  null  and  void,  and  that  the  defend- 
ant be  held  to  account  for  such  moneys.     It  is  alleged  that  such 
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payment  was  made  within  four  months  of  the  filing  of  the  peti- 
tion for  adjudication  and  was  intended  by  the  bankrupt  to, 
and  did,  create  a  preference  in  favor  of  said  defendant  and 
that  the  defendant  at  the  time  of  such  payment  had  reasonable 
cause  to  believe  that  the  payment  was  made  with  the  intention 
to  make  a  preference  in  his  favor.  It  is  further  alleged  that 
the  payment  was  made  with  the  intent  of  the  bankrupt  and  of 
said  defendant  to  hinder,  delav  and  defraud  the  creditors. 
Under  these  allegations,  sections  60a,  60b,  67e  and  70e  of  the 
bankrupt  act  appear  to  be  applicable  to  the  case. 

It  is  perfectly  obvious  that  so  far  as  the  bankrupt  is  con- 
cerned this  payment  was  intended  as  a  preference  and  was 
made  with  the  intention  of  defrauding  the  other  creditors.  The 
bankrupt's  conduct  and  statements  in  connection  with  this  pay- 
ment are  such  that  the  court  can  put  little  reliance  upon  his 
words  under  oath.  In  March  or  April  he  ran  up  his  accoimt 
with  Hackfeld  &  Company  to  such  an  extent  that  their  agent, 
Mr.  AVeight,  remonstrated  with  him  and  on  the  first  day  of 
May,  upon  Saiki's  promise  to  make  large  payments  on  account 
after  the  coming  pay  day  of  plantation  laborers  of  the  Hono- 
lulu Plantation,  adjacent  to  Aiea,  although  believing  that  he 
was  insolvent  at  that  time,  felt  that  it  was  politic  to  nurse  him 
along  and  allowed  some  further  credit  in  consideration  of  such 
promise.  Upon  a  similar  promise  he  obtained  further  credit 
from  Peacock  &  Company  on  May  1st,  both  of  which  promises 
he  failed  to  carry  out.  Ilis  business  was  in  a  bad  way  from 
about  January  or  February  of  that  year,  one  dealer  after  an- 
other w^ithdrawiijg  credit,  and  about  the  middle  of  the  month 
of  May,  after  these  promises  made  to  Hackfeld  &  Company 
and  Peacock  &  Company,  he  paid  out  $2,736.00  to  Japanese, 
some  of  whom  were  his  neighbors  and  others  laborers  on  the 
near-by  Honolulu  Plantation,  who  held  promissory  notes  against 
him,  all  of  them  dated  in  1907,  and,  with  one  exception,  not 
drawing  interest,  and  to  one  Honolulu  creditor,  Gonsalves  & 
Company,  $100.00,  to  another  Honolulu  creditor,  a  Japanese 
firm,  Ide  Manjudo,  $50.50,  and  to  the  Aiea  plantation  store, 


570  DISTRICT  OF  HAWAII.  [Vo3»  3] 

some  forty  do|iars,  and  so  exhausting  his  funds  received  from 
his  Japanese  debtors  on  pay  day  that  he  was  compelled  to  say 
to  Ilackfeld  &  Company,  upon  their  expostulating  with  him 
in  the  latter  part  of  May,  that  he  was  unable  to  pay  them  any- 
thing on  account  of  these  payments  to  his  countrymen,  who, 
as  he  said,  were  going  to  Japan  and  had  demanded  payment. 
Upon  his  examination  before  the  referee  in  bankruptcy  he  said 
that  these  Japanese  creditors  of  Aiea  and  its  neighborhood 
were  pressing  him  hard  and  he  paid  them  under  such  pressure. 
In  the  trial  of  this  case  he  denied  having  made  such  statements 
and  endeavored  to  show  that  there  was  no  special  pressure  from 
them  except  a  demand  two  or  three  months  before,  but  that  he 
had  looked  them  up  on  his  own  account  and  paid  them. 

On  Wednesday,  January  26th  of  this  year,  Mr.  demons, 
counsel  in  this  case,  in  impeachment  of  his  witness  Kaya,  testi- 
fied that  on  January  22nd,  1910,  at  Aiea,  the  said  Kaya,  clerk 
of  Saiki,  told  him  that  Saiki's  business  had  been  going  bad 
from  February,  1908,  and  that  they  could  not  fill  orders  because 
they  could  pot  get  stock  from  the  Honolulu  wholesale  dealers, 
and  that  Saiki  after  the  first  of  May  of  that  year  was  expecting 
to  close  out  and  was  selling  without  renewing  his  stock.  Two 
days  later,  presumably  after  Saiki  had  had  an  opportunity  to 
instruct  him  on  this  point,  Kaya,  in  open  court,  on  his  oath, 
denied  making  such  statements  and,  said  substantially,  that  up 
to  May  13th  the  business  was  as  usual  and  that  there  was  always 
enough  stock  to  fill  out  all  the  orders. 

The  whole  story  produces  the  irresistible  impression  that 
Saiki,  finding  that  he  was  going  under,  obtained  all  further 
credit  that  he  could,  under  promises  that  he  did  not  intend  to 
keep,  and  then  took  what  funds  he  could  collect  from  his 
debtors,  the  Japanese  laborers,  at  pay  day  on  the  Honolulu 
Plantation,  and  tunied  it  substantiallv  over  in  full  to  his 
Japanese  creditors,  thereby  defrauding  his  other  creditors  of 
thoir  just  proportion  of  his  assets.  This  case  is  brought  against 
Xekemoto,  one  of  the  transferees.  If  the  transfer  to  him  was 
made  with  the  intent  to  defraud  other  creditors,  it  is  null  and 
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void  as  against  such  other  creditors,  unless  he  is  a  purchaser 
"in  good  faith  and  for  a  present  fair  consideration,"  which 
clearly  he  is  not,  under  section  67e  of  the  bankrupt  act. 

''  The  lawmaking  power  dealt  with  the  subject  of  fraud  in 
clause  e  of  section  67  of  the  act,  and,  in  language  so  plain,  con- 
cise, exact  and  unequivocal  as  to  leave  no  room  for  doubt  or 
construction,  there  inhibited  all  transfers  of  the  property  of 
an  insolvent  debtor  made  within  four  months  prior  to  the  in- 
stitution of  bankruptcy  proceedings  under  the  act  wherein  the 
debtor,  with  the  intent  on  his  part  of  hindering,  delaying  or 
defrauding  his  creditors,  parted  with  his  property  regardless 
of  the  knowledge  of  or  participation  in  such  fraud  by  the 
creditor,  *  *  *  ^except  as  to  purchasers  in  good  faith  and 
for  a  present  fair  consideration'."  Sherman  v.  hackhardt,  11 
Am.  B.  R.  26,  30-31 ;  Friedman  v,  Verchofsky,  105  111.  App. 
414,  423-424. 

Under  the  allegation  that  the  payment  to  Nekemoto  was 
made  with  the  intent  to  hinder,  delay  and  defraud  his  credi- 
tors, proof  of  insolvency  is  not  essential,  under  section  67e, 
covering  this  point,  although  insolvency  would  appear  to  be 
generally  an  existing  condition  where  there  is  an  attempt  to 
defraud  creditors.  Collier  on  Bankruptcy  (5th  ed.)  528. 
Under  section  60,  a  and  b,  insolvency  is  a  necessary  condition. 
Although,  as  this  case  stands  under  section  67e,  it  may  not  be 
necessary  to  prove  insolvency,  yet,  as  referring  to  section  60, 
it  is  desirable  to  review  that  feature  of  the  case. 

There  is  no  doubt  in  my  mind  that  Saiki  was  insolvent  along 
from  about  May  8th  to  the  18th,  during  which  time  the  notes 
in  question  were  paid  to  his  countrymen,  and  that  ho  believed 
himself  to  be  insolvent.  His  statement  that  his  accounts 
amounted  to  $8,000  is  his  impression  derived  from  his  l)ook- 
keci)er.  At  his  bankruptcy  in  July  he  returned  his  book  ac- 
counts at  $2,961.25.  His  stock,  claimed  to  be  worth  $2,400  or 
$2,500  in  May,  sold  in  June,  after  his  store  was  closed,  for 
$350.  An  attempt  was  made  to  show  that  his  book  accounts 
were  worth  their  alleged  face  value.  Although  it  is  hard  to 
appraise  such  accounts,  which  must  be  considered  in  relation 
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to  a  going  concern  (Butler  Paper  Co.  v.  Goembel,  143  Fed. 
Rep.  295,  297),  yet  it  is  very  evident  that  with  the  business  on 
a  decline  as  his  was  in  May, — his  creditors  refusing  further 
credit, — the  book  accounts  would  not  be  worth  as  much  as 
if  the  business  were  in  a  prosperous  condition.  Even  if  his 
story  is  true,  that  at  that  time  he  had  accounts  to  the  amount 
of  $8,000,  that  in  itself  would  show  an  unhealthy  condition  of 
his  business  in  which  he  says  the  sales  averaged  $2,000  a  month, 
and  he  was  allowing  long  credits  to  his  customers  at  the  time 
that  he  himself  was  losing  the  confidence  of  those  who  had  been 
supplying  him  with  goods.  From  every  standpoint,  and  taking 
the  testimony  of  Mr.  Buchly,  these  accounts  could  not  be  worth 
at  that  time  any  more  than  fifty  per  cent  of  their  face  value 
after  pay  day  at  the  plantation,  which  was  obviously  the  time 
the  note  holders  were  paid  off,  which  valuation  would  show  him 
to  be  in  an  insolvent  condition,  as  his  liabilities  at  that  time 
were  about  $8,000,  by  his  own  statement,  and  his  other  assets 
only  $2,400.  Tr.  p.  54.  If  he  was  not  insolvent  then,  his  pay- 
ment of  these  notes  made  him  so  and  would  seem  to  have 
brought  his  case  within  bankrupt  act,  sec.  67e. 

As  to  Nckemoto's  relation  to  the  conduct  of  the  bankrupt, 
his  testimony  would  show  that  he  was  ignorant  of  anything 
going  wrong  with  the  business  of  Saiki  up  to  some  time  in  June, 
probably  the  time  when  the  store  was  closed  by  his  creditors; 
that  he  believed  him  to  be  solvent  when  the  note  was  paid  to 
him;  that  he  had  no  reason  to  suspect  otherwise;  that  the  con- 
dition of  Saiki's  store,  even  in  June,  had  the  usual  prosperous 
appearance;  that  there  were  at  least  $2,000  worth  of  goods 
there  then  and  at  all  times.  And  yet  other  witnesses  tell  of  the 
appearance  of  the  store  showing  a  falling  off  of  business.  Ea- 
pozo  says  business  fell  off  before  May  15th  and  that  he  began 
to  ^*fall  down"  in  his  payments  about  seven  months  before  his 
bankruptcy,  which  was  July  28th,  1908.  Weight  says  the  lat- 
ter part  of  May  things  looked  run  down  and  Saiki  was  in  a  dis- 
couraged mood ;  Okubo  says  that  while  in  February  and  March 
the  condition  of  the  store  was  good,  in  the  early  part  of  May 
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the  goods  were  decreasing;  Buchly  says  that  Saiki  had  been 
shaky  since  July,  1907,  and,  in  answer  to  a  question  as  to  what 
he  meant,  said,  "I  can  not  explain  to  you  what  credit  is,  but  I 
can  tell  you  whether  a  man  is  good  or  whether  he  is  not  good.'' 
Tr.  pp.  179,   183,   184.     And  Santoki  Jiro,  one  of  the  note 
holders  who  was  paid  the  amount  of  his  note,  $630,  on  the  8th 
of  May,  and  who  is  a  defendant  in  a  like  case  with  Nekemoto, 
and  therefore  may  be  regarded  as  an  interested  witness  in  favor 
of  Nekemoto,  in  answer  to  a  question  as  to  the  assets  of  Saiki 
on  the  8th  of  May,  testified,  "I  know  his  stock  in  the  store  at 
that  time  was  not  like  he  used  to  have  it."     Tr.  before  clerk, 
p.  4.    Other  witnesses  speak  of  the  talk  amongst  the  small  popu- 
lation of  the  little  village  where  the  store  was  situated  showing 
the  interest  in  the  failing  affairs  of  Saiki's  business,  recogni- 
tion that  things  were  going  wrong.     Rapozo  said  that  at  the 
time  Gonsalves  &  Company  put  their  account  against  Saiki  in 
the  hands  of  a  collector,  the  exact  time  not  given,  the  people 
of  that  locality  were  saying  that  ^*he  was  going  behind."     Tr. 
p.  45.    Nekemoto  was  a  friend  and  neighbor  of  Saiki ;  assisted 
him  in  his  preparation  of  notes.     This  same  witness  Rapozo 
testifies  that  in  1906  he  and  Nekemoto  were  in  partnership, 
and  Xekemoto  told  witness  that  Saiki  was  selling  goods  cheaper 
than  they  could  afford  to  sell  them,  and  upon  their  complaint 
to  Peacock  &  Company,  from  whom  both  they  and  Saiki  ob- 
tained their  supplies,  the  matter  was  corrected.     Tr.  pp.  47, 
49.     If  Xekemoto  kept  such  close  watch  on  his  rival  in  1906, 
was  he  not  likely  to  do  so  in  1908  ?    It  is  difficult  to  believe  his 
word  that  he  was  unsuspicious  of  the  condition  of  things.    Cer- 
tainly there  was  enough  going  on  round  him — enough  talk  to 
have  warned  him,  and  to  have  informed  him  of  the  condition 
of  things, — at  least  to  hav^e  put  him  on  his  inquiry. 

"  If  it  appears  that  the  debtor  was  in  fact  insolvent  as  al- 
leged, and  that  the  means  of  knowledge  were  at  hand,  and  that 
such  facts  and  circumstances  were  known  to  the  grantee  as  were 
clearly  sufficient  to  put  a  person  of  ordinary  prudence  and  dis- 
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cretion  upon  inquiry,  it  is  well  settled  that  it  would  be  his  duty 
to  make  all  such  reasonable  inquiries  to  ascertain  the  true  state 
of  the  case."     Wager  v.  Hall,  83  U.  S.  584,  601. 

* 'Reasonable  cause  to  believe  that  it  was  intended  to  give 
a  preference  does  not  require  proof  that  the  defendant  had 
either  actual  knowledge  or  actual  belief,  but  only  such  sur- 
rounding circumstances  as  would  lead  an  ordinarily  prudent 
business  man  to  conclude  that  a  preference  was  intended." 
Sundheim  v.  Ridge  Avenue  Bank,  138  Fed.  Rep.  951,  953. 

''One  who  suspects  or  ought  to  suspect,  is  bound  to  inquire, 
and  the  law  presumes  that  he  knows  whatever  inqiiiry  would 
develop."  (Against  the  principle  of  "notice.")  19  Yale  Law 
Journal,  200 ;  In  re  John  /.  Coffey,  19  Am.  B.  R.  148,  166 ; 
In  re  Hines,  16  Id.  495,  497. 

According  to  the  rule  of  such  cases  it  would  appear  that 
Nekemoto  had  reasonable  cause  to  suspect  that  Saiki's  business 
was  going  to  pieces.  It  is  a  circumstance  requiring  explana- 
tion, that  if  everything  had  been  smooth  sailing,  as  Xekemoto 
would  have  us  believe,  how  it  happened  that  these  eight  Japan- 
ese creditors,  holders  of  notes,  should  all  have  come  in,  pressing 
him  hard,  as  Saiki  himself  said  before  the  referee  in  bank- 
ruptcy, and  collected  their  notes  between  May  8th  and  May 
18th  inclusive,  a  period  of  eleven  days, — ^notes  signed  at  dif- 
ferent periods  of  1907 — notes  not  due  any  more  than  they  had 
ever  been  due,  being  notes  on  demand. 

Defendant's  objection  to  the  admission  of  Exhibits  B  to  G, 
both  inclusive,  is  sustained. 

Under  these  considerations,  and  with  the  showing  made  by 
the  case,  I  have  arrived  at  the  following  findings: 

(1)  A  preference  was  given  by  Saiki  to  the  defendant 
through  the  payment  to  him  of  $500  on  May  13th,  1908,  in 
settlement  of  a  promissory  note  dated  in  1907  for  that  amoimt, 
which  payment  was  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy  against  him,  and  at  which  time  the  said 
Saiki  was  insolvent.     B.  A.,  sec.  60a. 
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(2)  Such  payment  is  voidable  and  collectible  by  the  trus- 
tee, the  defendant  having  had  reasonable  cause  to  believe  that 
it  was  intended  as  a  preference  to  him.     B.  A.,  sec.  60b. 

(3)  Such  payment  is  null  and  void  as  against  the  creditors 
of  the  said  Saiki,  it  having  been  made  by  him  with  intent  to 
defraud  his  creditors  within  four  months  of  the  filing  of  a 
petition  in  bankruptcy  against  him,  and  he  having  been  there- 
upon adjudged  a  bankrupt,  and  the  defendant  not  being  a  pur- 
chaser in  good  faith  and  for  a  present  fair  consideration. 
B.  A.,  sec.  67e. 

Decree  will  be  made  accordingly. 

In  the  case  of  Santoki  Jiro,  submitted  herewith  upon  the 
evidence  and  law  by  agreement  of  counsel,  there  being  no  alle- 
gation that  the  payment  to  him  was  made  with  intent  to  hinder, 
delay  and  defraud  the  creditors,  I  find  as  follows: 

(1)  A  preference  Avas  given  by  Saiki  to  the  defendant 
through  the  payment  to  him  of  $630  on  May  8th,  1908,  in  set- 
tlement of  a  promissory  note  dated  in  1907,  for  that  amount, 
which  payment  was  within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  and  at  which  time  the  said 
Saiki  was  insolvent. 

(2)  Such  payment  is  voidable  and  collectible  by  the  trus- 
tee, the  defendant  having  had  reasonable  cause  to  believe  that 
it  was  intended  as  a  preference  to  him. 

Decree  w^ill  be  made  accordingly. 


THE  UNITED   STATES   OF   AMERICA   vs.   JOIIX   II 
ESTATE,  LIMITED,  an  Hawaiian  Corporation,  et  al 

September  1,  1910. 

Supreme  Court,  Territory  of  Hawaii — Construction  of  laws — Federal 
court  of  Hawaii:  The  federal  court  in  Hawaii  wiU  foUow  the  coDstniction 
of  the  laws  of  the  Territory  made  by  its  highest  court. 

Same — Same — Same:       A   suggestion    of   a   probable    construction    of 
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municipal  law  by  the  highest  court  of  the  Territ'»ry  of  Hawaii,  not  adopted 
by  the  court  making  it,  is  not  binding  on  the  federal  court  of  such  Terri- 
tory. 

Jurisdiction  of  Supreme  Court  of  the  TeiHtory  of  Hawaii  over  re- 
served questions  from  Judge:  The  Supreme  Court  of  Hawaii  has  no  juris- 
diction of  questions  reserved  to  it  by  the  circuit  judge  sitting  in  equity  at 
chambers  and  a  decision  of  such  questions  by  the  Supreme  Court  is  void. 

Same — Decree:  The  decision  of  such  reserved  questions  by  the  Su- 
preme Court  is  without  legal  effect,  unless  it  is  made  the  basis  of  a  decree 
by  the  judge    reserving  them. 

Jurisdiction  of  subject  matter — of  the  person:  Jurisdiction  of  the 
subject  matter  cannot  be  conferred  by  consent  or  waiver,  but  jurisdijj^tion 
of  the  person  may. 

Waiver  by  mitwrs:  Minors  may  waive  objection  to  errors  apparent 
on  the  record  that  do  not  involve  jurisdiction  of  the  subject  matter. 

Decree  on  demurrer — Bcs  ad  judicata:  If  a  suit  is  dismissed  oa  de- 
murrer on  the  ground  of  defective  pleadings  or  any  ground  which  does  not 
go  to  its  merits,  the  decree  or  judgment  will  be  no  bar  to  another  suit. 

Same — Issue:  Where  a  decree  '* refers  to  the  opinion  of  the  trial 
judge  in  terms  that  make  it  clear  that  the  object  was  to  refer  to  it  to 
explain  what  was  determined,  and  the  reasons  therefor,  then  such  opinion 
becomes  a  part  of  the  record,  and  must  be  looked  to  to  explain  what  was 
in  issue  and  what  was  determined  by  the     *     •     *     decree  in  question.  * ' 

Same — Same — Opinion  affirming:  The  opinion  of  the  court  affiming 
such  decree  is  inadmissible  to  show  that  the  question  determined  was  dif- 
ferent from  that  in  the  record. 

Minors  as  parties — Representation — Jurisdiction:  Where  minors  are 
alleged  plaintiffs  in  a  suit  in  equity  and  the  bill  is  signed  by  their  next 
friends,  who  also  are  parties  plaintiff,  with  their  own  names  only,  and  the 
names  of  counsel  are  typewritten,  no  jurisdiction  is  acquired  over  them; 
and  such  a  bill  is  good  only  as  the  bill  of  such  next  friends. 

Same — Representation  of  hostile  interests  by  same  counsel  and  next 
friends:  Where  minors  and  their  mother  wero  represented  by  the  Game 
counsel  and  next  friends  in  proceedings  that  resulted  in  the  consideration 
of  an  issue  not  intended  to  be  raised  by  the  bill,  and  yet  probably  within 
its  scope,  in  which  issue  such  minors  and  their  mother  had  hostile  interests, 
and  which  was  decided  in  favor  of  the  mother;  held,  that  the  minors  were 
not  represented  in  the  trial  of  such  issue  and  did  not  have  their  day  in 
court. 

Devise  of  fee — Of  life  interest — Contingent  devise:  Where  the  terms 
of  a  devise,  with  a  devise  over,  contingent  on  the  death  of  the  first  devisee 
without  issue,  show  an  intention  that  the  first  devisee  shall  take  a  fee  upon 
the  death  of  the  testator,  the  contingency  is  the  death  of  the  first  devisee, 
without  issue,  during  the  life  of  the  testator,  but,  surviving  the  testator,  he 
takes  an  absolute  estate  in  fee  simple.  But  where  the  terms  of  the  first 
devise   are   indefinite   and   not   inconsistent   with   a   construction   by  which 
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only  a  life  interest  is  given,  it  creates  a  life  interest  only,  there  being  no 
obstacle  to  carrying  out  the  contingent  devise. 

Bule  in  Shelley  case:  The  rule  in  Shelley's  case  will  not  be  allowed 
to  defeat  the  clear  intention  of  a  testator. 

Rule  of  property — Stare  decisis:  There  being  no  construction  of 
statutes  or  findings  establishing  business  method",  and  no  series  of  decisions 
settling  any  legal  principle  relating  to  property,  no  rule  of  property  has 
been  created  and  the  rule  of  stare  decisis  cannot  be  said  to  apply. 

Estoppel:  Estoppel  will  only  apply  against  one  v/here  there  has  been 
some  act  by  him  which  has  induced  a  change  of  position  of  those  who  allege 
the  estoppel,  or  their  privies  in  accordance  with  his  real  or  apparent  in- 
tention. 

Estoppel  against  minors:  Estoppel  does  not  run  strictly  or  at  all 
against  minors. 

Translation — Discrepancy:  A  translation  of  a  clause  that  removes  a 
discrepancy  is  preferred  to  one  that  fails  to  do  so,  if  it  is  reasonably  wuhin 
the  bounds  of  grammatical  and  etymological  interpretation. 

Status  of  transactions  entered  into  in  good  faith,  under  decisions  in  the 
first  and  second  cases,  considered. 

Proceedings  under  the  law  of  Eminent  Domain :  Hearing 
for  distribution. 

Robert  W.  Breckons,  U.  S.  District  Attorney,  for  Plaintiff. 

A.  G.  M,  Robertson  (withdrawn  on  January  31,  1910,  on 
account  of  appointment  as  U.  S.  District  Judge),  and  Thomp- 
son,  Clevums  &  Wilder,  Attorneys  for  Claimants. 

Magoon  &  Weaver,  Attorneys  for  Defendant. 


Dole,  J.  The  court  having  awarded  the  sum  of  ten  thousand 
dollars  to  the  defendants  herein,  as  compensation  for  their  claim 
and  interest  in  the  real  property  condemned  and  taken  in  these 
proceedings  for  the  use  of  the  plaintiff  under  the  law  of  emi- 
nent domain,  and  such  sum  of  ten  thousand  dollars  having 
been  deposited  by  the  plaintiff  in  the  registry  of  the  court,  sub- 
ject to  further  proceedings  for  the  determination  of  the  respect- 
ive claims  of  the  defendants  to  the  said  fund,  and  notice  accord- 
ingly having  been  served  on  the  defendants  or  their  counsel, 
the  following  claims  were  presented  and  tried  before  this  court, 
to-wit : 

37-D 
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By  the  said  John  li  Estate,  Limited,  one  of  the  said  defend- 
ants, ten  thousand  dollars,  being  the  whole  of  the  said  fund ; 

By  the  said  George  li  Brown,  one  of  the  said  defendants,  who 
has  since  the  beginning  of  these  proceedings  arrived  at  the  age 
of  majority, — "a  one-third  share  or  interest  in  said  fund,  sub- 
ject to  the  life  interest  therein  of  the  said  Irene  li  HoUoway, 
or  the  said  John  li  Estate,  Limited,  as  the  assignee  of  her  life 
interest,"  and 

By  the  said  Francis  Hyde  li  Brown,  a  minor,  one  of  the  said 
defendants,  by  A.  G.  M.  Robertson,  his  guardian  ad  litem,  "a 
one-third  share  or  interest  in  said  fund,  subject  to  the  life  in- 
terest therein  of  the  said  Irene  li  Holloway,  or  the  said  John 
li  Estate,  Limited,  as  the  assignee  of  her  life  interest." 

For  convenience  wherever  used  in  this  decision,  the  word 
Estate  shall  mean  John  li  Estate,  Limited;  the  word  Irene, — 
Irene  li  Brown  or  Irene  li  Holloway,  as  the  case  may  be ;  the 
word  George,^ — George  li  Brown;  the  word  Francis, — -Francis 
Hyde  li  Brown,  and  the  word  Children, — ^the  surviving  chil- 
dren of  C.  A.  Brown  and  Irene  li  Brown,  being  the  said 
George  and  Francis. 

It  appears  that  on  April  7th,  1894,  after  the  marriage  of  the 
said  Irene  with  the  said  C.  A.  Brown,  and  the  birth  of  her  three 
children,  two  of  whom  are  now  surviving  in  the  persons  of 
George  and  Francis,  A.  F.  Judd, — one  of  the  executors  of  the 
last  will  of  John  li,  deceased,  the  father  of  the  said  Irene,  and 
one  of  her  guardians,  after  being  discharged  as  such  guardian, 
brought  a  bill  in  equity  before  a  circuit  judge  of  the  first  cir- 
cuit, for  himself  and  as  next  friend  of  the  said  Irene  and  her 
said  surviving  children,  against  the  said  C.  A.  Brown;  and 
that  thereafter,  on  August  10th  of  the  same  year,  an  amended 
bill  was  substituted  therefor,  with  the  same  parties  as  plain- 
tiflFs  and  defendant,  except  that  Sanford  B.  Dole,  administrator 
with  the  will  annexed  and  guardian,  was  joined  therein  as  an 
additional  party  plaintiff.  Such  amended  bill  alleged,  among 
other  things,  an  omission  in  the  copy  of  the  will  furnished  by 
the  court  to  the  said  A.  F.  Judd,  whereby  the  said  executors 
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and  guardians  not  being  fully  advised  of  the  true  nature  and 
intent  of  the  said  will,  procured  their  discharge  as  guardians 
of  the  said  Irene  upon  her  marriage ;  but,  that  upon  becoming 
acquainted  with  the  complete  will,  believed  that  they  were 
thereby  constituted  not  only  executors  of  the  will  and  guard- 
ians of  the  said  Irene,  but  also  trustees  with  the  right  to  the 
control  of  her  estate  during  her  life;  and  that  under  and  by 
said  will  provision  was  made  for  the  children  of  said  Irene  and 
also  for  the  support  of  said  Irene,  and  it  was  important  to  ob- 
tain a  construction  of  such  provisions  and  the  relative  rights 
under  said  will  of  such  minor  children  and  the  said  Irene  and 
the  said  C.  A.  Brown  in  and  to  the  said  estate,  and  to  the  in- 
come thereof,  and  the  duties  of  the  said  trustees  to  the  several 
beneficiaries  aforesaid  under  said  will,  and  prayed,  among  other 
things,  *^that  the  terms  and  provisions  of  said  will  and  the 
duties  and  obligations  imposed  upon  the  said  A.  F.  Judd  and 
S.  B.  Dole  as  aforesaid  be  defined  and  determined." 

After  proceedings  before  Judge  Cooper,  a  circuit  judge  of 
such  circuit,  who  resigned  his  oftice  before  reaching  a  decision, 
the  matter  came  up  before  Judge  Perry  of  the  same  circuit, 
who,  on  the  16th  day  of  xipril,  1896,  reserved  certain  questions 
of  law  to  the  Supreme  Court,  as  follows : 

1.  Was  a  trust  created  in  the  property  devised  to  Irene  li 
bv  the  will  of  her  father  John  li  ? 

2.  If  such  a  trust  was  created,  is  the  trust  still  in  force, 
Irene  having  married,  attained  majority  and  had  issue  of  said 
marriage,  which  issue  still  survive? 

3.  If  such  a  trust  still  exists,  is  the  interest  of  Irene  li 
Brown  under  the  same  absolute  or  for  life  only  ? 

4.  If  such  a  trust  still  exists,  is  it  such  a  trust  that  the  court 
will  upon  the  proper  motion  order  an  immediate  conveyance  of 
the  property  to  Irene  li  Brown  ? 

5.  Has  Irene  li  Brown  a  fee  simple  title  in  said  property, 
or  is  her  estate  one  for  life  only  ? 

6.  Was  an  estate  in  perpetuity  created  by  said  will  and  if 
so  was  its  effect  to  vest  the  estate  absolutely  in  Irene  li  Brown  ? 
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7.  If  there  are  any  remainders  in  said  property,  are  they 
vested  or  contingent  and  in  what  person  ? 

8.  What  legal  and  equitable  estates  have  the  several  parties 
plaintiff  and  defendant  under  the  will  of  John  li  and  the  cir- 
cumstances shown  by  the  pleadings  and  evidence? 

The  Supreme  Court,  on  the  4th  of  May,  1897,  ruled  that  the 
first  question  should  be  answered  in  the  affirmative;  that  as  to 
the  second  question,  the  trust  became  extinct  upon  the  marriage 
and  majority  of  the  devisee  Irene,  and  that  as  to  the  fifth  ques- 
tion the  devisee  Irene  had  an  estate  in  fee  simple  in  the  prop- 
erty devised  to  her  by  her  father's  will.  It  was  considered  by 
the  court  that  it  was  unnecessary  to  decide  the  other  questions, 
in  view  of  the  rulings  already  made.  No  further  proceedings 
appear  to  have  been  taken.  The  case  was  not  remanded  to  the 
circuit  court  and  no  decree  was  entered  in  either  court.  This 
case  will  be  hereafter  referred  to  as  the  first  case. 

On  the  27th  of  January,  1903,  a  bill  in  equity  to  declare  and 
execute  a  trust  was  filed  in  the  same  circuit  court  bv  the  said 
A.  F.  Judd,  as  next  friend  of  George  and  Francis,  minors, 
against  C.  A.  Brown,  John  A.  Magoon  and  Irene;  which  bill, 
after  narrating  the  history  of  the  proceedings  relating  to  the 
estate  of  the  said  John  li,  deceased,  alleged  that  the  said  will 
directed  that  if  the  said  Irene  should  die,  having  borne  chil- 
dren, the  said  property  should  descend  to  her  children,  but  that 
she  should  be  the  first  heir,  meaning  and  intending  thereby  that 
during  her  life  she  should  have  the  use  and  benefit  of  the  said 
property,  and  that  her  children,  by  virtue  of  said  will,  are  ^*the 
absolute  owners  in  fee"  of  the  same,  subject  only  to  their 
mother's  life  estate ;  and  further  alleged  the  divorce  of  tlie  said 
Irene  from  the  said  defendant  C.  A.  Brown,  and  the  execution 
of  a  deed  of  conveyance  by  them  of  the  **said  property"  in  trust 
for  the  organization  of  a  corjioration  to  hold  the  same  and  to 
deliver  one-third  of  the  shares  thereof  to  the  said  Irene,  one- 
third  to  the  said  Brown,  and  a  third  to  the  plaintiffs,  which 
corporation  was  duly  organized  under  the  name  of  The  John  li 
Estate,  Limited,  and  delivery  of  shares  made  accordingly,  ex- 
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cept  that  one  share  of  those  to  be  issued  to  said  C.  A.  Brown 
was  caused  by  him  to  be  issued  in  the  name  of  J.  A.  Magoon, 
one  of  the  defendants  hereto;  and  contended  that  the  defend- 
ants held  such  shares  subject  to  a  trust  that  upon  Irene's  death 
the  same  shall  be  assigned  to  the  plaintiffs. 

The  bill  thereupon  contended  that  no  legal  adjudication  had 
been  made  of  said  questions  of  law, — referring  to  the  reserved 
questions  upon  which  the  Supreme  Court  had  ruled  as  set  forth 
above,  for  the  following  reasons,  to-wit: 

1.  Xo  decree  was  made  in  any  of  such  proceedings; 

2.  In  all  such  proceedings,  the  children  and  Irene  were  rep- 
resented by  the  same  counsel  although  their  interests  were  con- 
flicting ; 

3.  No  court  which  was  organized  as  required  by  the  Con- 
stitution of  the  Ilepublic  of  Hawaii  had  obtained  appellate 
jurisdiction  of  any  of  the  said  resen-ed  questions  of  law; 

4.  The  jurisdiction  of  the  said  Supreme  Court  concerning 
the  construction  of  the  said  will, — if  it  ever  existed,  ended 
upon  its  determination  that  no  trust  was  in  existence  concern- 
ing the  said  property; 

5.  All  matters  of  law  arising  and  pending  in  the  first  case 
before  Judge  Cooper,  were  required  by  law  to  be  decided  by 
him  and  by  no  other  court  or  judge,  and  the  same,  nothing  hav- 
ing been  decided  by  him,  were  not  lawfully  presented  or  de- 
cided by  any  other  court  or  judge; 

6.  There  was  no  statutory  or  other  authority  to  reserve  ques- 
tions of  law  in  the  first  case  for  the  opinion  of  the  Supreme 
Court  and  such  reserved  questions  of  law  did  not  lawfully  come 
before  such  court,  and  so  it  had  no  jurisdiction  thereof; 

7.  Judge  Whiting  of  the  Supreme  Court  had  no  constitu- 
tional authority  to  reorganize  the  Supreme  Court,  two  of  the 
justices  thereof  being  disqualified,  by  installing  two  members 
of  the  bar  of  the  Supreme  Court  to  sit  in  their  places  for  the 
decision  of 'Such  questions; 

8.  After  argument  upon  such  reserved  questions  before  such 
court,  upon  the  withdrawal  of  one  of  such  substituted  justices, 
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before  an  opinion  was  reached  by  such  court,  a  new  court  to 
hear  argument  and  decide  such  questions  could  not  be  lawfully 
organized. 

The  bill  prayed,  among  other  things,  for  an  order  restrain- 
ing the  defendants  from  disposing  of  the  shares  held  by  them 
as  aforesaid,  and  that  they  be  decreed  to  assign  the  shares  held 
by  them  to  a  trustee  in  trust  during  the  life  of  said  Irene,  to 
pay  the  income  thereof  to  those  entitled  thereto  and  at  her 
death  to  assign  all  of  the  said  shares  to  the  plaintiffs;  and  for 
general  relief. 

The  bill  was  demurred  to  on  general  and  special  grounds, 
one  of  the  latter  being  to  the  effect  that  "It  does  not  appear 
that  any  of  the  property  or  estate  of  the  plaintiffs  was  con- 
veyed to  said  corporation  either  by  them  [Irene  and  C.  A. 
Brown]  or  by  any  person  purporting  to  act  in  their  behalf." 

The  court  sustained  the  demurrers  on  the  ground  that  the 
deed  of  conveyance  referred  to,  which  was  made  a  part  of  the 
bill,  did  not  convey  or  purport  to  convey  the  estate  of  the  plain- 
tiffs in  the  "said  property," — the  estate  of  John  li,  deceased, 
supposing  they  had  an  estate  therein. 

The  plaintiffs  thereupon  amended  their  bill  by  adding  thereto 
averments  of  intention  on  the  part  of  the  grantors  of  the  said 
deed  of  conveyance  to  convey  to  trustees  for  the  organization 
of  a  corporation  the  fee  simple  of  the  lands  devised  by  the  will 
to  the  plaintiffs,  and  that  the  ownership  in  fee  simple  in  such 
lands  was  claimed  and  exercised  by  the  said  corporation  by 
virtue  thereof;  that  the  defendants  claimed  that  the  said  pro- 
ceedings and  decision  of  the  Supreme  Court  were  conclusive 
upon  the  plaintiffs  and  forever  barred  them  from  setting  up 
any  title  under  the  said  will  to  the  said  lands,  and  that  by  reason 
of  the  said  decision  of  the  Supreme  Court,  they  have  been  de- 
prived of  trustees  as  provided  by  the  said  will  for  the  protec- 
tion of  their  interests  as  remaindermen,  and  that  unless  the  in- 
validity of  said  proceedings  and  decision,  and  also  the  plain- 
tiffs' titles  therein  claimed,  be  declared  by  the  court,  a  cloud 
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will  rest  upon  their  title,  and  their  rights  as  such  remainder- 
men may  be  subject  to  costly  and  difficult  legislation.  The 
fourth  paragraph  of  the  prayer  was  amended  to  read  as  follows ; 
the  additional  words  I  have  placed  in  italics:  4.  For  such 
other,  further  and  appropriate  relief,  orders  and  decrees  as  the 
nature  of  the  case  may  require,  and  specifically,  that  a  declara- 
tory decree  be  made  declo/i'ing  that  the  proceedin-gs,  decision 
and  conveyances  herein  mentioned  are  invalid  and  of  no  effect 
as  against  the  plaintiffs." 

The  bill  as  amended  was  demurred  to  on  the  same  grounds 
as  before  and  the  demurrers  were  sustained, — the  judge  ruling 
that  the  new  allegations  did  ^^not  take  the  case  out  of  the  rules 
set  out  in  the  former  decision  unless  the  bill  is  now  good  as  a 
bill  quia  timet/'  and  decided  that,  it  being  apparent  from  the 
pleadings  that  the  plaintiffs  were  out  of  possession  of  the  land, 
and,  moreover,  had  their  remedy  in  the  statutory  action  to 
quiet  title,  the  demurrers  must  be  sustained  on  this  point.  A 
decree  was  made  dismissing  the  bill  and  giving  costs  to  the  de- 
fendants.    This  case  will  be  referred  to  as  the  second  case. 

The  plaintiffs  appealed  to  the  Supreme  Court  where  the  de- 
cree was  affirmed  and  the  case  remanded  to  the  circuit  judge. 

The  contentions  in  the  present  case  in  relation  to  the  first 
case  as  made  by  the  briefs  are  similar  to  those  raised  in  the 
second  case,  without  including  the  fifth  and  eighth  points  of 
the  latter,  and  with  the  additional  point  by  counsel  of  the  Es- 
tate to  the  effect  that  federal  courts  are  precluded  by  their 
precedents  and  the  rule  established  by  the  Supreme  Court  of 
the  United  States  from  reviewing  the  judgments  of  the  highest 
tribunals  of  the  several  States  of  the  American  Union,  upon 
questions  of  the  construction  and  validity  of  municipal  law, 
except  where  some  federal  question  is  involved.  The  applica- 
tion of  this  rule  to  the  Territory  of  Hawaii  was  recognized  by 
Judge  Estee  in  Hawaiian  Tramways  Co.  v.  Rapid  Transit  & 
L.  Co.,  1  U.  S.  Dist.  Ct.  Haw.,  164,  177-178;  by  Judge  Wood- 
ruff of  this  court  in  the  Atcherley  habeas  corpus  case,  decided 
September  4th,  1909  (Ante  p.  404),  and  by  Judge  Robertson 
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of  this  court  in  the  case  of  Y.  Soga  et  ah  v.  Jarrett,  decided 
March  22nd,  1910  (Ante  p.  502). 

With  tliis  statement  of  the  case,  it  becomes  necessary  to  as- 
certain the  extent  to  which  this  court  is  or  may  be  limited  in 
its  freedom  of  consideration,  by  the  litigation  that  has  already 
taken  place,  referring  to  the  well  established  rule  that  in  the 
consideration  of  the  constitution  or  laws  of  a  State,  federal 
courts  follow  the  construction  given  by  the  highest  court  of  the 
State.  Wilson,  v.  Norih  Carolina,  169  U.  S.  586,  592-593.  It 
appears  that  two  of  the  judges  of  the  Supreme  Court,  being 
disqualified  to  sit  at  the  hearing  and  consideration  of  the  said 
reserved  questions,  the  remaining  judge,  in  supposed  accord- 
ance with  the  Constitution  of  the  Republic  of  Hawaii,  art.  83, 
sec.  1,  and  section  56  of  chapter  57  of  tlie  laws  of  1892,  re- 
quested and  authorized  two  members  of  the  bar  of  the  Supreme 
Court  to  sit  in  the  places  of  the  disqualified  judges  at  the  trial 
of  the  said  case.  The  court,  so  constituted,  heard  argument  in 
the  matter  of  the  reserved  questions  and  took  the  same  under 
consideration,  but,  before  reaching  a  conclusion  thereon,  one 
of  such  substituted  judges  resigned  his  position  as  such  judge 
and  withdrew  from  further  connection  with  the  case.  There- 
upon, on  motion  of  counsel  for  the  plaintiff,  the  same  judge  of 
the  Supreme  Court  requested  and  authorized  the  remaining 
substituted  judge  and  another  member  of  the  bar  of  the  Su- 
preme Court  to  sit  with  him  in  the  determination  of  the  said 
case.  The  court  so  constituted  heard  argument  in  the  matter 
of  the  said  reserved  questions  and  thereupon  filed  its  decision 
as  hereinbefore  set  forth, — finding  that  a  trust  had  been  created 
in  the  property  devised  to  Irene  by  the  will  of  her  father  and 
that  such  trust  had  terminated  upon  her  marriage  and  majority ; 
and  also  that  she  had  an  estate  in  fee  simple  in  the  property 
devised  to  her  by  such  will. 

The  plaintiffs  in  the  second  case  contended,  points  seven  and 
eight,  that  the  said  remaining  judge  of  the  Supreme  Court  had 
no  constitutional  right  to  request  or  authorize  the  said  two  per- 
sons to  sit  with  him  as  justices  of  the  Supreme  Court  in  the 
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places  of  the  two  disqualified  justices;  and  that  after  the  court 
so  constituted  had  heard  argument  in  the  case  and  taken  the 
same  under  consideration,  ^*a  new  court  to  rehear  said  argu- 
ment and  decide"  the  said  case  upon  the  withdrawal  of  one 
of  such  substituted  judges  without  joining  in  an  opinion  there- 
on, "could  not  be  and  was  not  lawfully  organized." 

On  appeal  in  this  case,  the  Supreme  Court,  construing  the  ap- 
plicable constitutional  and  statutory  provision,  ruled  that  *'It 
is  at  least  doubtful  whether  the  Constitution  (Const,  1894,  art. 
83,  sec.  1)  did  not  permit  the  places  of  two  disqualified  mem- 
bers of  the  court  to  be  filled  with  substitutes  at  the  same  time. 
The  statute  clearly  did  in  terms  at  least.  C.  L.,  sec  1170. 
That  has  been  the  practice  acquiesced  in  for  years  under  the 
statute.  The  court  was  a  de  facto  court  and  the  decisions  of  a 
de  facto  court  are  not  void  and  cannot  be  questioned  collater- 
ally." Brown  v.  Brown,  15  Haw.  312.  This  finding  appears 
to  beg  the  question  whether  or  not  the  court  so  constituted  was 
a  court  de  jure,  as  it  relies  upon  the  rule  of  authority  of  de  facto 
officers  for  its  conclusion  upholding  the  authority  of  the  court. 
Under  the  rule,  therefore,  above  set  forth,  it  has  no  binding 
effect  upon  this  court ;  and  if  it  is  contended  that  in  such  find- 
ing the  Hawaiian  court  intimated  its  views  of  the  meaning  of 
the  constitutional  provision  in  question,  it  cannot  be  seriously 
argued  that  the  federal  courts  are  bound  by  such  an  intima- 
tion, which  is  no  more  than  a  suggestion  and  which  is  not  re- 
lied on  by  the  court  making  it.  Burgess  v.  Seliffman,  107  U. 
S.  20,  23-24;  Stanly  County  v,  Coler,  190  U.  S.  437,  444-445. 

We  find  two  main  contested  points  as  to  the  validity  of  the 
decision  in  the  first  case.  First,  was  the  alleged  court  which 
made  the  decision  in  that  case  a  legal  court?  and,  second,  if 
so,  had  it  jurisdiction  to  authoritatively  dispose  of  certain 
questions  of  law  reserved  by  a  circuit  judge  at  chambers  and 
certified  up  for  its  decision  ? 

While  this  court  holds  itself  free  to  review  the  ruling  that 
the  court  in  .the  first  case  was  a  de  facto  court,  as  held  in  the 
second  case,  it  does  not  deem  it  to  be  necessary  to  take  up  this 
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point  in  view  of  its  opinion  on  the  second  point  reserved  above, 
which  point  is  stated  by  the  following  question:  If  the  court 
in  the  first  case  was  a  qualified  court,  had  it  jurisdiction  to  au- 
thoritatively dispose  of  the  questions  of  law  or  law  and  fact 
reserved  and  certified  to  it  by  a  circuit  judge  in  chambers  ? 

The  laws  providing  for  the  reservation  of  questions  to  the 
Supreme  Court  are  as  follows :  "  The  Supreme  Court  shall 
have  appellate  jurisdiction  to  hear  and  determine  all  questions 
of  law,  or  of  mixed  law  and  fact,  which  shall  be  properly 
brought  before  it  *  *  *  by  reservation  of  any  circuit 
court  or  judge."  S.  L.  1892,  c.  57,  sec.  51;  Civ.  L.,  sec.  1164; 
R.  L.,  sec.  1628.  Also  "  Whenever  any  question  of  law  shall 
arise  in  any  trial  or  other  proceeding  before  a  circuit  court,  the 
presiding  judge  may  reserve  the  same  for  the  consideration  of 
the  Supreme  Court."  S.  L.  1892,  c.  57,  sec.  72 ;  Civ.  L.,  sec. 
1436;  R  L.,  sec.  1862. 

The  local  Supreme  Court  made  a  definite  construction  of 
these  enactments  on  this  point  in  1896  in  the  following  words: 
"  There  is  no  authority,  statutory  or  otherwise,  for  the  reserva- 
tion of  questions  to  this  court  by  a  circuit  judge  sitting  in 
equity  at  chambers."  Booth  v.  Baker,  10  Haw.  543,  546. 
This  is  a  construction  of  statutes  by  which  this  court 
is  bound  under  the  rule  above  recognized.  The  remaining 
question  then  on  this  point  is  the  one  of  jurisdiction.  The  Su- 
preme Court  in  the  second  case  used  the  following  language  on 
this  point :  "  Granting  that  the  Supreme  Court  did  not  have 
jurisdiction  of  reserved  questions  in  equity,  still  was  the  de- 
fect such  as  to  make  the  decision  absolutely  void  ?  The  court 
had  equity  jurisdiction  on  appeals  and  it  also  had  jurisdiction 
of  reserved  questions  in  law  cases.  The  defect  lies  in  the 
method  of  bringing  the  question  up  to  this  court  The  ques- 
tions were  reserved  by  the  circuit  judge  at  chambers  instead  of 
in  court.  In  our  opinion  it  is  not  such  a  defect  as  renders  the 
decision  absolutely  void."  Brown  v.  Brown,  supra,  312.  I  am 
not  able  to  agree  with  this  opinion.  The  case  did  not  reach  the 
Supreme  Court  by  appeal,  nor  through  any  method,  author- 
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ized  by  statute,  of  reserving  questions  to  that  court  by  a  lower 
court,  as  conceded.  It  cannot  be  ascertained  that  it  was  before 
the  court  in  a  legal  sense  or  in  any  way  that  gave  jurisdiction. 
The  county  commissioners  "have  no  authority  to  reserve  ques- 
tions of  law  for  the  determination  of  this  court,  and  cannot, 
by  so  doing,  vest  in  the  court  jurisdiction  to  hear  and  deter- 
mine such  questions."  County  Commissioners  of  Hampshire, 
140  Mass.  181,  182;  Bearce  v.  Bowker,  115  Mass.  129;  Terry 
V.  Brightman,  129  Mass.  535. 

There  being  no  jurisdiction  the  decision  of  the  court  was 
void,  as  fully  so  as  if  it  had  been  made  by  any  other  three  mem- 
bers of  the  bar.  If  a  court  "act  without  authority,  its  judg- 
ments and  orders  are  regarded  as  nullities.  They  are  not  void- 
able, but  simply  void ;  and  form  no  bar  to  a  recovery  sought, 
even  prior  to  a  reversal  in  opposition  to  them.  They  constitute 
no  justification ;  and  all  persons  concerned  in  executing  such 
judgments  or  sentences,  are  considered,  in  law,  as  trespassers." 
Elliott  V,  Piersol,  26  U.  S.  328,  340 ;  Willicmson  v.  Berry,  49 
U.  S.  508,  555 ;  Letvers  &  Cooke  v,  Bedhouse,  14  Haw.  290, 
294.  And  if  the  second  decision  suggests,  as  it  appears  to  do, 
that  the  question  of  jurisdiction  may  be,  and  has  been,  waived 
in  this  case  {Brown  v.  Brown,  supra),  the  answer  is,  jurisdic- 
tion of  the  subject  matter  cannot  be  conferred  by  consent  or 
waiver.  Dudley  v,  Mayhew,  3  N.  Y.  9,  12;  Cooley's  Const. 
Lim.  (7th  ed.)  575-576. 

A  third  point  was  also  considered,  i.  e.,  whether  the  coyrt  in 
the  first  case  had  jurisdiction  to  construe  the  will  after  decid- 
ing that  there  was  no  longer  any  trust  in  existence;  and  while 
the  court  in  the  second  case  conceded  that  the  court  in  the  first 
case  should  have  declined  to  construe  the  will,  it  held  that  this 
was  an  error  that  did  not  make  the  decision  void,  and  that  it 
"as  well  as  other  alleged  defects  above  mentioned,''  was  a  mat- 
ter that  might  be  waived  by  the  then  plaintiff  minors  so  as  to 
preclude  a  collateral  attack  by  them,  citing  Brown  i\  Brown, 
supra,  312,  313.  It  is  true  that  minors  may  waive  objection 
to  errors  apparent  on  the  record  that  do  not  involve  jurisdiction 
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of  the  suit  Kinrjshury  v.  Biickiier,  134  U.  S.  650,  674.  As 
this  point,  however,  is  one  of  the  plaintiffs'  contentions  in  the 
second  case,  it  clearly  has  not  been  waived  by  them. 

Counsel  for  the  Children  make  the  further  contention  that, 
inasmuch  as  no  decree  was  entered  in  the  first  case,  the  decision 
therein,  which  is  an  answer  to  the  said  reserved  questions,  does 
not  constitute  a  bar  to  the  present  proceedings.  The  court 
sustains  this  contention.  "The  confirmation  has  not  reached 
the  stage  yet  where  it  has  become  res  adjudicata  and  can  op- 
erate as  an  estoppel.  There  is  as  yet  no  final  decree."  Bouldin 
17.  Phelps,  30  Fed.  Rep.  547,  578;  Oklahoma  v.  McMaster,  196 
TJ.  S.  529,  533;  Springer  v.  Brien,  128  N.  Y.  99.  It  is  perti- 
nent here  to  mention  the  significant  circumstance  that  both  the 
decisions  in  the  first  case  and  in  Booth  v.  Baker,  supra,  which 
was  also  a  case  of  reserved  questions  from  a  circuit  judge  in 
equity  at  chambers,  record  an  expression  against  any  binding 
effect  of  their  action  as  a  precedent.  They  obviously  took  up 
the  consideration  of  such  questions  as  a  matter  of  assistance  to 
the  judge  reserving  them,  not  deeming  that  theiV  findings  would 
have  any  legal  effect  unless  they  should  form  the  basis  of  a  de- 
cree by  such  judge. 

The  contention  is  made  by  counsel  of  the  Estate  that  as  the 
decision  in  the  second  case  approves  the  decision  in  the  first 
case  and  declares  it  to  be  binding  on  the  parties,  a  rule  is  made 
to  be  followed  by  the  federal  court.  To  meet  this  contention 
let  us  find  out  what  that  decision  really  decided,  it  being  ob- 
vious that  it  made  no  pretension  of  passing  upon  the  construc- 
tion of  the  John  li  will  or  of  adjudicating  the  title  to  the  land 
in  question.  Judge  Gear's  decisions,  taking  them  together, 
sustained  the  demurrers  and  decreed  the  dismissal  of  the  bill 
on  the  groimds  (1)  That  the  allegations  did  not  show  a  convey- 
ance of  the  children's  interests,  (2)  That  the  bill  showed  the 
plaintiffs  to  be  out  of  possession,  which  circumstance  made  the 
bill  bad  as  a  bill  quia  iimet,  and  (3)  They  had  their  statu- 
tory remedy  at  law  in  an  action  to  quiet  title,  where  it  was  im- 
material whether  they  were  in  possession  or  not    On  appeal  to 
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the  Supreme  Court,  the  decree  was  affirmed  on  the  first  and 
third  grounds  and  then  the  court  took  up  the  questions  of  the 
effect. of  the  first  decision  and  the  conveyances  as  clouds  on  the 
alleged  title  of  the  children.  Was  not  the  issue  then  before  the 
appellate  court,  whether  the  decree  should  be  sustained  on  the 
grounds  upon  which  it  was  made?  The  other  questions  raised 
by  the  demurrers  and  considered  by  the  Supreme  Court  were 
not  considered  by  the  court  below  and  formed  no  basis  of  its 
decree.  They  were  these,  i.  e.,  (1)  whether  the  court  which 
made  the  decision  in  the  first  case  was  a  qualified  court?  (2) 
whether  such  court  if  qualified  had  jurisdiction  of  the  questions 
reserved  to  it  by  a  circuit  judge  sitting  in  equity  at  chambers? 
and  (3)  whether  it  had  jurisdiction  to  construe  the  will  after 
deciding  that  the  trust  created  by  it  had  terminated  ?  The 
court  ruled  on  these  questions  as  heretofore  set  forth.  Do  these 
rulings  create  a  rule  that  this  court  must  follow  ? 

AVhere  a  demurrer  is  sustained  for  want  of  equity  "the  es- 
toppel extends  only  to  the  precise  point  presented  by  the  plead- 
ings and  decided  by  the  ruling  upon  the  demurrer."  Dennison 
V.  Scharf,  121  Fed.  Rep.  313,  318;  Wiggins  v.  Railway,  142 
U.  S.  396,  410. 

On  the  question  of  the  force  of  a  judgment  as  an  estoppel, 
'*  where  a  number  of  issues  are  presented  the  finding  on  any 
one  of  which  will  warrant  the  verdict  and  judgment,  it  is  com- 
petent to  show  that  the  finding  was  upon  one  rather  than  on 
another  of  these  different  issues."  Washington,  etc,  Co,  v. 
Sickles,  65  U.  S.  333,  345;  Russell  v.  Place,  94  U.  S.  606, 
608;  De  Sollar  v.  Hanscome,  158  U.  S.  216,  221. 

A  decree  sustaining  a  demurrer  is  no  bar  to  subsequent  pro- 
ceedings upon  facts  and  questions  of  law  not  litigated  or  passed 
upon  by  such  decree.  Detrich  v,  Sharrar,  95  Pa.  St.  521,  525- 
526.  A  decree  sustaining  a  demurrer  on  the  ground  that  the 
bill  showed  an  adequate  remedy  at  law,  is  no  bar  to  new  pro- 
ceedings.    Detrich  v.  Sharrar,  supra,  525. 

"  If  the  first  suit  was  dismissed  for  defect  of  pleadings,  or 
parties,  or  a  misconception  of  the  form  of  proceeding,  or  the 
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want  of  jurisdiction,  or  was  disposed  of  on  any  ground  which 
did  not  go  to  the  merits  of  the  action,  the  judgment  rendered 
will  prove  no  bar  to  another  suit."  Hughes  r.  United  States, 
71  IT.  S.  232,  237 ;  Coriverse  v.  Davis,  90  Tex.  462,  466. 

The  Supreme  Court  has  "jurisdiction  to  hear  and  determine 
all  questions  of  law  or  of  mixed  law  and  fact  which  shall  be 
properly  brought  before  it  on  exceptions,  error  or  appeal." 
R.  L,,  sec,  1628.  The  only  questions  "properly  brought  be- 
fore" the  Supreme  Court  in  this  matter  were  the  reasons  an- 
nounced by  Judge  Gear  as  the  bases  of  his  decree  and  the  de- 
cree itself.  Where  a  decree  "refers  to  the  opinion  of  the  trial 
judge  in  terms  that  make  it  clear  that  the  object  was  to  refer 
to  it,  to  explain  what  was  detennined,  and  the  reasons  therefor, 
then  such  opinion  becomes  legitimately  a  part  of  the  record, 
and  must  be  looked  to,  to  explain  what  was  m  i^sue  and  what 
was  determined  by  the  judgment  or  decree  in  question."  Le- 
grand  v.  Rixey's  Adm.,  3  S.  E.  864,  871.  In  harmpny  with 
this  is  the  rule  that  the  opinion  of  the  court  affirming  such  de- 
cree, is  inadmissible  to  show  that  the  question  determined  was 
different  from  that  in  the  rex^ord.  Robinson  v.  New  York,  etc., 
Co,,  18  N.  Y.  S.  728,  730. 

With  the  showing  made,  I  cannot  find  that  the  second  case 
has  affirmed  the  decision  in  the  first  case,  especially  as  to  its 
ruling  that  Irene  had  an  estate  in  fee  simple  in  the  lands  de- 
vised to  her  by  her  father. 

The  counsel  for  the  Children  further  contend  that  thev 
were  not  parties  to  the  first  case  and  so  no  jurisdiction  was  ac- 
quired over  them.  It  appears  that  the  first  case  which  was 
brought  by  A.  F.  Judd  for  himself  and  as  next  friend  on  be- 
half of  Irene,  a  married  woman,  and  George  and  Francis, 
minors,  was  signed  "A.  F.  Judd"  with  the  name  of  counsel 
typewritten;  and  the  amended  bill  in  which  Sanford  B.  Dole 
was  joined  with  the  said  A.  F.  Judd,  was  signed  "A.  F.  Judd, 
Sanford  B.  Dole,"  with  the  names  of  counsel  typewritten  as 
before.  Under  these  circumstances  this  contention  is  supported 
both  by  precedent  and  good  policy.     Chapman  v.  Publishing 
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Co,,  128  Mass.  478,  479  ;Eveland  v.  Stephenson,  45  Mich.  394, 
396;  Davis  v,  Davis,  19  N.  J.  Eq.  181;  Nightingale  v.  Rail- 
way Co.,  18  Fed.  Cas.  (No.  10,264)  239 ;  Mitford  &  Tyler's  PI. 
&  Pr.  in  Equity,  66,  145-146.  The  bill  and  the  amended  bill 
being  signed  by  the  alleged  trustees  without  the  signatures  of 
counsel  as  to  the  Children  and  Irene,  were  good  as  their  bills 
only.  Although  it  is  true  that  jurisdiction  in  the  subject  mat- 
ter of  a  suit  cannot  be  confen-ed  by  consent  or  waiver,  yet  it 
would  seem  that  jurisdiction  of  the  person  may  be  thus  con- 
ferred.   Has  this  defect  been  waived  by  the  Children  ? 

The  object  of  the  second  case  was  to  procure  the  reversal  of 
the  decision  in  the  first  case.  In  the  second  case  the  above  point 
was  not  raised  and  as  they  had  full  opportunity  of  raising  it, 
thev  may  be  considered  as  having  waived  it.  They  did,  how- 
ever, make  the  contention  that  in  the  first  case  they  and  their 
mother,  Irene,  were  represented  by  the  same  counsel,  which 
contention  would  appear  to  contest  the  jurisdiction  of  the 
courts  in  the  fiVst  case  over  their  persons,  and  is  inconsistent 
with  any  theory  of  a  waiver  of  such  point.  And  in  the  present 
case  the  point  has  been  urged  with  great  earnestness,  with  the 
resulting  proposition  which  cannot  be  denied,  that  they  were 
not  therefore  represented  at  all  or,  at  least,  insufficiently  upon 
the  question  of  their  title  to  their  grandfather's  estate.  The 
court  had  decided  that  Irene  had  a  fee  simple  estate  in  the  land 
devised  to  her  and  her  children  bv  her  father's  will ;  and  vet 
she  and  the  children  were  represented  in  this  case  in  which 
their  conflicting  interests  were  considered  and  disposed  of,  by 
the  same  next  friends  and  the  same  counsel.  It  is  inconceiv- 
able that  an  Issue  of  title  in  the  lands  devised  to  these  persons 
by  the  will  of  John  li  was  contemplated  by  the  men  who  brought 
and  conducted  the  first  case.  It  is  obvious  from  a  reading  of 
the  prayers  in  both  the  bill  and  the  amended  bill  that  no  such 
question  was  intended  to  be  submitted,  and  yet  in  stating  the 
rcal  issue,  which  was  that  the  said  Judd  and  Dole  be  ''rein- 
stated as  executors  and  trustees  of  said  will  and  estate,''  and 
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that  the  terms  and  provisions  of  said  will  and  the  duties  and 
obligations  imposed  upon  them  be  determined,  the  amended 
bill,  referring  to  provisions  for  the  Children  and  for  the  sup- 
port of  Irene,  says,  "It  is  important  to  obtain  a  construction 
of  such  provisions  and  the  relative  rights  under  said  will  of 
such  minor  children  and  the  said  Irene  Haalou  li  Brown  and 
the  said  Charles  A.  Brown  in  and  to  the  said  estate  and  to  the 
income  thereof."  These  words  must  have  been  misleading  to 
the  courts  concerned  in  the  first  case,  if  indeed,  the  determina- 
tion of  the  duties  and  obligations  of  the  alleged  trustees,  and 
the  "construction  of  *  *  *  the  relative  rights  under  such 
will  of  such  minor  children  and  the  said  Irene  Haalou  li  Brown 
and  the  said  Charles  A.  Brown  in  and  to  the  said  estate  and  to 
the  income  thereof,"  did  not  require  a  construction  of  the  will 
on  the  issues  upon  which  such  construction  was  made.  How- 
ever this  may  be,  it  appears  that  the  claims  of  the  Children 
were  considered  and  a  decision  rendered  unfavorable  to  them, 
while  they  were  represented,  if  at  all,  by  the  same  counsel  and 
next  friends  who  represented  their  mother  in  whose  favor  the 
question  of  the  title  of  the  lands  in  question  was  decided.  It 
is  clear  that  they  have  never  had  their  day  in  court  on  that 
question. 

Under  this  analysis  it  does  not  appear  that  the  findings  re- 
ferred to  of  the  Supreme  Court  are  res  judicata  and  a  bar  upon 
the  grounds  insisted  on  to  the  consideration  of  the  questions 
involved,  by  this  or  any  court.  And  it  still  stands  that  if  the 
decision  in  the  first  case  was  void,  as  found  above,  its  affirm- 
ance, if  it  was  affirmed  in  the  second  case,  which  is  extremely 
doubtful,  gave  it  no  validity  whatever.  Chambers  v.  Hodges, 
23  Tex.  105,  111. 

It  appears  from  the  precedents  that  the  jurisdiction  of  a 
court  whose  proceedings  are  relied  upon  in  support  of  rights 
claimed  in  another  court,  may  be  inquired  into  by  that  court. 
This  freedom  of  action  is  in  accordance  with  the  duty  of  a  court 
to  dispose  of  every  question  w^hich  is  relevant  to  the  issue  be- 
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fore  it;  a  judgment  by  a  court  without  jurisdiction  being  a 
nullity,  it  is  vital  that  another  court  before  which  such  judg- 
ment is  cited  should  ascertain  this  fact. 

"  Neither  orders  nor  decrees  in  chancery  can  be  reviewed  as 
a  whole  in  a  collateral  way.  But  it  is  an  equally  well-settled 
rule  in  jurisprudence,  that  the  jurisdiction  of  any  court  exer- 
cising authority  over  a  subject,  may  be  inquired  into  in  every 
other  court,  when  the  proceedings  in  the  former  are  relied  upon, 
and  brought  before  the  latter  by  a  party  claiming  the  benefit 
of  such  proceedings.  The  rule  prevails,  whether  the  decree  or 
judgment  has  been  given  in  a  court  of  admiralty,  chancery,  ec- 
clesiastical court,  or  court  of  common  law,  or  whether  the  point 
ruled  has  arisen  imder  the  laws  of  nations,  the  practice  in 
chancery  or  the  municipal  laws  of  states."  Williamson  v. 
Berry,  49  U.  S.  508,  554-555;  Guaranty  Trust  Co,  v.  Green 
Cove  Railroacl  130  U.  S.  137,  147;  Defiance  Wafer  Co.  v.  De- 
fiance, 191  U.  S.  184,  194. 

The  court  is  therefore  brought  to  the  consideration  of  the 
claims  to  the  fund  in  court  for  distribution  under  the  provisions 
of  the  will  of  John  li ;  and,  although  not  bound  by  the  findings 
in  the  first  and  second  cases,  yet  the  court  holds  that  such  find- 
ings with  the  reasons  given  therefor  are  entitled  to  its  respect- 
ful and  earnest  consideration.  The  decision  in  the  first  case 
quotes  the  following  rule  from  Fowler  v.  Duhme,  42  N.  E.  623, 
031 :  **  The  testator's  intention  to  express  a  contingency  to 
happen  after  his  death,  to  affect  the  estate  devised  to  the  first 
taker,  must  appear  distinctly  from  the  clear  and  consistent  lan- 
guage of  the  whole  will."  This  rule,  which  is  generally  accepted, 
may  be  more  specifically  stated  as  follows:  The  rule  of  con- 
struction which  applies  to  a  devise  with  a  devise  over  contin- 
gent on  the  death  of  the  first  devisee  without  issue,  is,  that 
where  the  devise  is  in  terms  that  denote  an  intention  that  the 
latter  shall  take  a  fee  upon  the  death  of  the  testator,  the  con- 
tingency is  the  death  of  the  devisee  without  issue  during  the 
life  of  the  testator,  but,  surviving  the  testator,  he  takes  an  ab- 
jvjlute  estate  in  fee  simple;  but  where  the  terms  of  the  first  de- 
vise are  indefinite  and  are  not  inconsistent  with  a  construction 
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by  which  a  life  interest  only  is  conferred  the  devise  is  held  to 
create  a  life  interest  only,  there  being,  in  that  case,  no  obstacle 
in  the  way  of  giving  full  force  to  the  contingent  devise,  and 
such  conclusion  in  both  cases  being  a  reasonable  construction 
of  the  intent  of  the  testator  from  the  words  of  the  instrument. 
Cooper  V.  Cooper,  1  K.  &  J.  658:  69  Eng  Eeprint,  624;  2 
Jarman  on  Wills  (6th  Am.  ed.)  722,  star  page  1600,  and  723, 
star  page  1601;  Wright  v,  Charley,  129  Ind.  257:  28  N.  E. 
706;  Fowler  v.  Duhme,  supra,  627.  It  is  obvious  that  a  de- 
vise to  one  and  "in  case  of  his  death"  to  another,  must  confer 
an  absolute  title  on  the  first  devisee  if  he  survives  the  testator, 
as  death  during  the  life  of  the  testator  must  be  meant,  there 
being  nothing  more  certain  and  less  contingent  than  death  some 
time.  But  where  the  devise  over  is  contingent  upon  the  death 
of  the  first  devisee  without  issue  or  with  issue,  a  contingency 
is  created  and  the  alternative  rule  set  forth  above  applies. 

The  opinion  in  the  first  case  cites  the  case  of  Hemen  v.  Ka- 
makaia,  10  Haw.  547,  in  support  of  its  finding  that  "by  the 
provisions  of  this  will  the  birth  of  a  child  has  made  the  estate 
in  the  daughter  Irene  an  indefeasible  estate  in  fee  simple." 
The  will  in  the  cited  case  has  this  provision,  "  If  perchance  any 
of  my  heirs  mentioned  above  shall  die  without  a  child  (this 
however  does  not  apply  to  my  wife)  no  part  of  his  or  her  share 
*  *  *  shall  pass  if  she  wills  it  away  to  another;  but  it 
shall  descend  to  his  or  her  brother  or  sisters  *  *  *  and 
their  descendants  and  shall  be  divided  equally  according  to 
their  respective  rights."  It  was  decided  that  the  title  of  one  of 
these  daughters  to  the  land  devised  to  her  became  absolute  upon 
the  birth  of  her  child.  AVe  find  the  following  clause  in  the  li 
will :  "  If  my  daughter  should  die  having  borne  children,  then 
the  property  shall  descend  to  her  children,  and  if  she  should 
die  without  having  had  any  children  the  property  shall  de- 
scend to  her  own  mother."  If  the  will  contained  the  latter 
part  of  this  clause  and  not  the  first  part,  the  rule  recognized  in 
Hemen  v.  KamaJcaia  would  obviously  apply,  but  does  not  the 
intention  so  clearly  expressed  in  the  first  part  prevent  its  ap- 
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plication?  The  language  leaves  no  room  for  doubt  as  to  the 
t'>'f"tor's  intention.  The  event  of  death  after  having  borne 
children  is  a  contingency  which  is  not  limited  to  the  period  be- 
fore the  testator's  death.  The  uncontested  allegations  appear 
in  the  record  that  the  said  John  li  was  about  sixty-nine  years 
old  and  Irene  only  a  few  months  old  when  the  will  was  exe- 
cuted. These  are  circumstances  to  be  considered  in  construing 
this  part  of  the  will,  if  any  construction  is  necessary,  and 
makes  it  seem  unlikely  that  he  contemplated  the  possibility  of 
the  death  of  his  daughter  after  having  reached  maturity  and 
given  birth  to  children  and  all  in  his  own  lifetime.  The  opin- 
ion declares  in  substance  that  the  words,  "if  my  daughter 
should  die  having  borne  children  then  the  property  shall  de- 
scend to  her  children,"  mean  that  upon  the  birth  of  a  child  the 
estate  vested  in  her  in  fee  simple.  I  cannot  agree  with  the  con- 
tention that  would  take  away  from  these  words  their  obvious 
meaning, — words  whicb  are  without  vagueness  or  uncertainty. 
The  rule  in  Shelly's  case  will  not  be  applied  when  it  defeats 
the  clear  intention  of  the  testator.  Thurston  v.  Al'c7i,  S  Tlaw. 
Mi)2,  400.  Under  the  rule  of  construction  given  abo\e  it  I?  the 
(k'use  showing  an  intention  to  give  a  fee,  which  is  \\'A(\  to  con- 
vey a  fee  to  the  first  taker  even  in  spite  of  a  contingent  devise 
over.  This  is  fullv  recognized  bv  counsel  for  tln^  l^^tate  in 
their  brief,  and  also  that  such  devise  to  the  first  trAicr  lu.iv  con- 
voy  a  life  estate  instead  of  a  fee,  if  that  appears  ***listinctly 
from  the  clear  and  consistent  language  of  the  whole  wilF'  to 
be  the  testator's  intention.  Fowler  v,  DuJunp,  suj-ia,  023; 
Brief,  p.  11.  Counsel  for  the  Estate  contend  that  in  the  John 
li  will  a  fee  was  "plainly  created  in  the  first  instance." 
Brief,  p.  16.  The  preliminary  words  of  the  device  wrv  "all 
mv  property  both  real  and  personal  shall  descend  to  my  heirs 
who  are  mentioned  below  as  follows":  Irene,  \\\q  liau^hfer, 
Maraea,  the  wife,  and  J.  Kamoikehuchu,  the  brother,  are  men- 
tioned as  first,  second  and  third  hoolina  or  heirs,  or  devisees; 
Kamealani  and  Judd,  to  whom  real  estate  was  devised  without 
limitations,  were  not  described  by  any  words  denoting  heirship. 
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It  is  significant  that  the  word  hooilina  (heir)  is  ustd  in  connec- 
tion with  only  the  three  devisees  who  were  his  statutory  heirs, 
and  not  with  the  other  two  who  had  no  claim  on  him  bv  kin- 
ship.  His  former  position  as  a  judge  of  the  Supreme  Court 
had  doubtless  acquainted  him  with  the  Hawaiian  statute  of 
descent,  and  he  may  have  deemed  it  a  desirable  thing  to  classify 
those  of  his  devisees  who  were  statutory  heirs  as  such.  The  use 
of  the  word  hooilina  (heir)  can  have  no  other  significance  than 
this,  in  view  of  the  fact  that  it  is  not  used  in  reference  to  the 
other  devisees,  nor  the  significance  intimated  by  counsers  brief, 
twelfth  page,  as  tending  to  show  that  li  intended  his  daughter 
to  have  the  full  benefit  of  his  estate.  The  will  gives  intrinsic 
evidence  of  having  been  drafted  by  one  who,  although  some- 
what acquainted  with  the  Hawaiian  laws  of  descent,  had  little 
knowledge  of  the  intricate  rules  which  have  grown  up  in  com- 
mon law  coimtries  in  regard  to  the  construction  of  wills.  It 
contains  no  words  ex))ressive  of  an  intention  to  create  a  fee  in 
the  first  statement  of  the  devises,  but  leaves  the  meaning  to  be 
gathered  by  the  subsequent  provisions.  There  are  subsequent 
provisions  in  reference  to  the  devises  to  Kamoikehuehu,  Ka- 
mealani  and  Judd.  The  wife's  devise  of  land  is  limited  by  the 
provision  that  she  cannot  devise  it,  and  by  the  condition  that  if 
she  should  marry  again,  it  would  descend  to  the  daughter.  Are 
the  words  "if  my  daughter  should  die  having  borne  children, 
then-  the  property  shall  descend  to  her  children,"  words  of  limi- 
tation, meaning  the  same  as  the  words  to  my  daughter  and  her 
heirs,  as  is  assumed  by  the  court  in  the  first  case  I  Brown  v. 
Brown,  11  Haw.  47,  52.  The  general  rule  is  that  **the  word 
children  is  a  word  of  purchase  and  not  equivalent  to  the  word 
heirs  in  the  absence  of  other  words  or  circumstances  showing  it 
to  have  l>een  used  in  that  sense."  5  Am.  &  Eng.  Ency.  Law,  1092 ; 
Buffar  r.  Bradford,  2  Atk.  221,  222:  26  Eng.  Reprint,  637; 
Amiable  v.  Patch,  20  Mass.  360,  363 ;  Stokes  v.  Tilly,  9  X.  J. 
Eq.  130 ;  Tayloe  i\  Gould,  10  Barb.  388.  In  the  latter  case 
the  words  of  the  devise  were  "to  my  beloved  daughter  *  *  * 
and  such  her  child  or  children  as  shall  at  her  decease  be  living 
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and  shall  have  attained  or  shall  thereafter  attain  the  age  of 
twenty-one  years."  The  cx)iirt  said,  '*It  seems  to  me  very  plain 
that  the  words  of  the  will  under  consideration,  tested  even  bv 
the  rigid  rule  as  it  stood  before  the  adoption  of  the  revised 
statutes,  would  be  regarded  as  words  of  purchase  and  not  words 
of  limitation.''  Reimer  v,  Reimer,  44  Atl.  316:  192  Pa.  St. 
571,  cited  by  counsel  for  the  Estate,  fully  supports  the  same 
rule.  The  case  of  In  re  Vilsach*s  Estate,  57  Atl.  (Pa.)  32, 
cited  by  counsel  for  the  Estate,  is  not  a  case  in  point  for  that 
side  but  sustains  the  rule  just  referred  to.  The  will  gave  cer- 
tain property  to  his  sons  and  daughters,  **during  their  natural 
lives  share  and  share  alike  and  after  the  death  of  either  of 
them,  '*to  their  child  or  children  (should  they  leave  any  chil- 
dren at  their  death)  the  share  held  by  my  sons  and  daughters 
at  the  time  of  his  or  her  death."  So  far  the  devise  conforms 
to  the  devise  to  Irene  in  the  John  li  will,  and  the  court  said, 
''had  he  stopped  here  there  could  be  no  question  that  the  word 
^children'  was  used  in  its  ordinary  sense  as  a  word  of  purchase, 
and  that  his  sons  and  daughters  only  took  a  life  estate."  The 
court  decided  on  other  grounds  not  pertinent  here,  that  the 
word  ^'children"  was  nece3sarily  used  '*in  its  comprehensive 
and  extended  sense,  meaning  issue  or  heirs  of  the  body,"  which 
ruling  gave  the  fee  to  the  sons  and  daughters. 

The  case  of  McCullaugh  v.  Johrietta  Coal  Co,,  59  Atl.  984 : 
210  Pa.  St.  22,  cited  by  counsel  for  the  Estate,  is  not  in  point, 
as  the  devise  ran,  after  a  provision  for  distribution  in  case  of 
devisee's  death  without  issue,  **but  should  my  son  have  heirs  or 
issue  then  this  land  shall  be  his  and  his  heirs."  In  the  case 
before  the  court  there  is  no  devise  to  Irene  and  her  heirs  nor 
anything  equivalent  to  it  imless  the  expression  **if  my  daughter 
shall  die  and  she  should  have  issue,  then  the  estate  shall  de- 
scend to  her  children,"  is  equivalent. 

The  case  of  Parker  v.  lasigi,  138  Mass.  416,  cited  in  sup- 
port of  the  contention  that  '^a  devise  in  fee  clearly  manifested 
in  the  early  clauses  of  a  will  is  not  to  be  cut  down  by  later 
clauses,"  does  not  apply  to  the  issue  before  the  court,  there 
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being  no  "devise  in  fee  clearly  manifested  in  the  early"  or  any 
clause  of  the  will  under  consideration,  and  the  point  in  the 
cited  case  being  that  the  later  clauses  referred  to  other  matters. 
See  Nobles  Estate,  182  Pa.  St.  188,  193. 

In  Curry  v.  Patterson,  183  Pa.  St.  238 :  38  Atl.  594,  a  de- 
vise of  the  income  of  certain  real  estate  during  the  "natural 
life  time"  of  the  devisee,  subject  to  certain  charges,  the  same 
to  "descend  to  his  heirs"  at  his  death,  was  decided  to  give  a  fee 
simple  title  under  the  rule  in  Shelly's  case,  the  word  "heirs" 
being  given  its  usual  technical  meaning.  "Not  only  as  to  the 
persons  to  take  but  as  to  the  mode  of  taking  the  words  are  strict- 
ly technical";  and  referring  to  these  technical  words  the  de- 
cision uses  this  strong  language,  "  The  rule  in  Shelly's  case  is 
applicable  without  regard  to  the  actual  intent  of  the  testator." 
This  view  of  the  paramount  force  of  the  rule  held  by  a  court  of 
the  State  of  Pennsylvania,  a  jurisdiction  where  the  rule  in 
Shelly's  case  is  perhaps  more  strongly  entrenched  than  any- 
where el$e,  can  hardly  be  followed  by  this  court.  It  was  dis- 
tinctly repudiated  by  the  Hawaiian  Supreme  Court  in  Feb- 
ruary, 1892,  in  the  case  of  Thurston  v,  Allen,  8  Haw.  392, 
400;  and  although  "the  common  law  of  England,  as  ascertain- 
ed by  English  and  American  decisions,"  subject  to  some  local 
limitations,  was  enacted  as  the  common  law  of  the  Hawaiian 
Islands  in  the  latter  part  of  the  same  year,  the  extreme  posi- 
tion of  the  Pennsylvania  court  can  hardly  be  regarded  as  in 
force  here  in  view  of  the  considerable  variance  of  both  English 
and  American  courts  therefrom,  even  though  the  enactment  re- 
ferred to  may  not  be  repealed  by  the  Revised  Laws. 

"  In  the  absence  of  some  absolute  and  controlling  rule  of  law 
to  the  contrary,  the  intentions  of  a  testator,  as  deduced  from  the 
language  of  the  will,  construed  in  the  light  of  circumstances 
surrounding  him  at  the  date  of  its  execution,  always  control  as 
to  the  disposition  of  the  estate."  Adams  v,  Cowen,  177  U.  S. 
471,  475;  Smiih  v.  Bell,  31  U.  S.  44;  ReeFs  Appeal,  78  Pa. 
St.  432,  435;  Wright's  Appeal,  89  Id.  67. 
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The  rule  in  Shelly's  case  cannot  be  regarded  by  this  court 
as  such  an  absolute  and  controlling  rule. 

The  trend  of  the  cases  submitted  on  this  point  by  counsel  for 
the  Estate,  is  according  to  the  accepted  rule  already  referred  to 
with  approval,  which  does  not  recognize  a  second  disposition 
of  property  which  has  already,  in  the  same  instrument,  been 
given  in  fee,  if  real  estate,  or  absolutely,  if  personal  estate.  The 
counsel  for  the  Estate  insist  that  the  preliminary  devise  to  Irene 
in  her  father's  will,  plainly  creates  a  fee.  Let  us  refer  to  the  will, 
briefly,  and  omitting  the  parts  not  pertinent  to  this  question,  we 
find  the  following,  according  to  a  translation  which  is  accepted 
by  all  the  parties,  except  as  to  a  disputed  sentence  hereinafter  re- 
ferred to :  "  My  property  both  real  and  personal  shall  descend 
to  my  heirs  who  are  mentioned  below  as  follows :  First  Irene 
Haalou  li,  my  own  daughter  is  the  first  heir  as  follows :  *  *  * 
[description  of  lands]  and  one-half  of  all  my  personal  prop- 
erty. Second.  My  wife  Maraea  li  is  my  second  heir  *  *  * 
[description  of  lands]  and  one-half  of  all  my  personal  prop- 
erty; and  in  case  my  wife  marries  again  this  land  shall  descend 
to  my  daughter,  she  cannot  bequeath  it  to  any  one.  Third.  My 
brother  J.  Kamoikehuehu  is  the  third  heir  *  *  *  [descrip- 
tion of  lands]  those  are  the  lands  I  bequeath  to  him.  Fourth. 
My  interest  in  the  land  of  Naaihelu,  my  deceased  younger 
brother  is  for  his  widow  Kamealani.  Fifth.  My  land  *  *  * 
[description  of  land]  is  for  A.  F.  Judd,  and  that  is  his  land 
that  I  bequeath  to  him.  *  *  *  I  do  hereby  appoint  J. 
Kamoikehuehu,  A.  F.  Judd,  they  both  to  be  the  executors  and 
guardians  of  the  person  and  property  of  my  daughter  the  first 
devisee  mentioned  in  this  will.  *  *  *  They  two  alone 
shall  have  the  sole  care  of  it  [income  of  her  lands]  until  she 
becomes  of  age  or  has  children  of  her  own ;  they  shall  be  the 
executors  during  the  lifetime  of  my  daughter  and  her  children 
in  accordance  with  my  wishes  as  expressed  in  this  will,  and 
thoy  shall  receive  compensation  the  same  as  provided  by  law 
*  *  *  the  first  fruits  received  from  the  lands  of  my  daugh- 
ter, that  is,  the  money  received,  there  shall  be  taken  therefrom 
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ten  cents  from  each  dollar  which  is  set  apart  as  an  offering  to 
God's  Kingdom  the  same  as  I  have  done,  and  my  executors  are 
to  carry  ont  this  request  of  mine.  And  further,  if  my  daughter 
should  die  having  borne  children,  then  the  property  shall  de- 
scend to  her  children  and  if  she  should  die  without  having  had 
any  children  the  property  shall  descend  to  her  own  mother,  and 
if  she  should  be  dead  then  the  property  shall  descend  to  my 
brother  J.  Kamoikehuehu." 

The  word  ^*hooilina,"  which  is  translated  ^'heir"  in  the  first, 
second  and  third  bequests,  is  translated  "devisee"  in  the  clause 
appointing  the  executors  and  guardians  of  the  daughter  who  is 
referred  to  as  the  "first  devisee  mentioned  in  this  will,"  thus 
making  the  words  heir  and  devisee,  in  the  translation,  synon- 
ymous. Either  translation  is  correct  except  as  the  context  may 
require  one  rather  than  the  other.  It  does  not  therefore  appear 
from  a  reference  to  the  will  that  the  word  hooilina  has  any  defi- 
nite meaning  as  to  the  character  of  the  devise,  it  being  probably, 
as  already  suggested,  merely  a  classification  of  the  statutory 
heirs  of  the  testator.  If  this  conclusion  is  correct,  we  have  to 
look  to  other  parts  of  the  will  for  words  expressing  the  intent 
of  the  testator;  where  there  are  none  the  devise  is  absolute,  or 
a  fee  simple,  if  of  the  real  estate.  Hemen  v.  Kamakaiu,  10 
Haw.  547;  King  v.  King,  215  111.  100,  110.  There  are  no 
further  expressions  relating  to  the  devises  to  J.  Kamoikehuehu, 
Kamealani  and  A.  F.  Judd,  and  it  is  not  doubted  that  they  take 
in  fee  simple.  The  devise  of  land  to  the  wife  is  cut  dowTi  by 
additional  words  to  an  estate  less  than  a  fee.  The  devise  to  the 
daughter  is  followed  by  the  additional  words  quoted  above ;  and 
if  we  take  them  in  their  common  and  untechnical  meaning,  as 
T  submit  we  must  take  them,  they  express  an  intention  that  the 
daughter  should  have  a  life  estate,  with  remainder  to  her  chil- 
dren or,  failing  children,  to  his  wife  or  to  his  brother.  The  case 
of  King  v.  King,  supra,  is  identical  with  this  as  to  this  point, 
the  words  of  the  will  being,  after  the  devise  without  words  of 
inheritance,  "in  case  of  the  death  of  daughter  and  she  left  one 
or  more  children,  then  the  property  goes  to  them  when  of  age." 
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The  court  decided  that  this  gave  her  a  life  estate,  she  having 
had  children.  The  foregoing  conclusion  is  consistent  with  the 
provision  in  the  will  devoting  ten  per  cent  of  the  income  of  the 
lands  "of  my  daughter/' — "the  first  fruits/'  "as  an  offering  to 
God's  Kingdom  the  same  as  I  have  done" ;  a  provision  which, 
it  can  hardly  be  doubted,  contemplated  a  continuing  adminis- 
tration of  the  property  by  the  executors  and  guardians. 

There  is  a  clause  in  the  will  of  doubtful  meaning,  which  if 
given  a  certain  interpretation  that  it  seems  capable  of,  tends  to 
strengthen  the  above  ruling.  This  is  in  the  following  quota- 
tion: "they  two  alone  shall  have  the  sole  care  of  it  [income 
from  lands]  until  she  becomes  of  age  or  has  children  of  her 
own;  they  shall  be  executors  during  the  lifetime  of  my  daugh- 
ter and  her  children  in  accordance  with  my  w^ishes  as  expressed 
in  this  will."  The  words  "or  has  children  of  her  own,"  are 
the  translation  of  the  Hawaiian  words  *^a  hanau  paha  kana 
man  keiki/'  The  translation  given  makes  the  next  sentence 
repugnant  to  and  inconsistent  with  the  sentence  preceding  such 
words,  and  there  is  no  way  out  of  the  difficulty  if  the  given 
translation  is  retained.  A  number  of  experts  have  been  con- 
sulted by  the  court  and  by  counsel  and  their  several  transla- 
tions are  before  the  court.  All  but  two  of  these  give  substan- 
tially the  same  rendering  as  that  given  in  the  agreed  transla- 
tion on  file;  but  one  of  them,  who  must  be  recognized  as  an  au- 
thority, Rev.  H.  Parker,  has  given  the  following  rendering: 
*'and  in  the  event  of  her  givi7ig  birth  to  children/'  and  Mr. 
Hopkins,  a  Hawaiian,  has  given  a  similar  rendering.  Upon 
the  examination  of  a  majority  of  these  experts  the  majority  of 
those  testifying  conceded  that  the  words  were  capable  of  the 
translations  made  by  Mr.  Parker  and  Mr.  Hopkins.  The 
clause  with  the  new  translation  reads  as  follows:  "they  two 
alone  shall  have  the  sole  care  of  it  [income  from  lands]  until 
she  becomes  of  age,  and  in  the  event  of  her  giving  birth  to  chil- 
dren, they  shall  be  the  executors  during  the  lifetime  of  my 
daughter  and  to  her  children  following,  in  accordance  with  my 
wish  as  expressed  in  this  instrument."   With  this  rendering  the 
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discrepancy  is  removed  and  the  parts  of  the  clause  are  in  har- 
mony with  each  other  and  the  whole  clause  is  in  harmony  with 
the  obvious  and  untechnical  meaning  of  the  final  provision  of 
the  will.  In  accordance  with  the  accepted  policy  of  the  con- 
struction of  doubtful  passages,  a  translation  that  removes  a 
discrepancy,  if  it  is  reasonably  within  the  bounds  of  gram- 
matical and  etymological  interpretation,  is  to  be  preferred  to 
one  that  fails  to  do  so.  I  feel  that  I  am  justified  in  accepting 
the  new  translation  of  the  words  in  question  on  this  ground,  and 
it  being  admitted  by  several  of  the  other  experts  that  the  words 
are  capable  of  such  rendering. 

Although  important  deals  in  real  estate  have  taken  place  in 
relation  to  the  lands  devised  to  Irene  and  the  Children,  in  ac- 
cordance with  the  findings  of  the  Supreme  Court  in  the  first 
case,  yet  the  rule  of  stare  decisis  does  not  properly  apply,  there 
being  no  construction  of  statutes  or  findings  fixing  methods  in 
relation  to  business  transactions.  Xo  rule  of  property  has  been 
established.  ^^A  rule  of  property  is  a  settled  legal  principle 
governing  the  ownership  and  devolution  of  property."  Yazoo 
V.  Adams,  32  S.  937,  946.  Simply  a  will  has  been  construed  in 
one  case  and  it  does  not  appear  from  an  examination  of  other 
adjudged  cases  by  the  same  court,  that  such  construction  is  or 
has  become  a  settled  rule  of  property  in  the  Hawaiian  Islands. 

Counsel  for  the  Estate  make  the  point  that  a  long  submis- 
sion by  the  minors  to  the  decision  in  the  first  case  would  estop 
them  from  contesting  these  proceedings,  even  if  such  decision 
was  void  in  the  first  case.  Let  us  see  what  their  submission,  if 
any,  has  amounted  to.  When  the  first  case  was  brought  in 
April,  1894,  George  was  six  and  one-half  years  and  Francis  six 
months  old.  The  decision,  which  consisted  of  answers  to  the 
reserved  questions  filed  by  Judge  Perry,  was  made  in  May, 
1897.  As  already  shown  there  was  no  decree  filed  in  this  case, 
and  the  deed  of  July  2,  1897,  made  under  its  authority  was 
not  recorded  for  four  vears  and  four  months  afterwards,  and 
the  second  case  was  brought  within  fifteen  months  after  such 
registration,  in  January,  1903,  George  then  being  about  fifteen 
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and  Francis  about  ten  years  old.  The  decree  dismissing  this 
case  on  demurrer  was  affirmed  on  appeal  in  November,  1903. 
On  September  2l8t,  1909,  notice  in  the  case  of  United  States 
r.  John  li  Estate,  Limited,  et  al,,  was  given  to  counsel  of 
George  and  Francis, — the  former  having  reached  his  majority 
about  two  years  before  and  the  latter  being  still  a  minor,  and  to 
the  other  defendants  in  the  said  case,  that  ten  thousand  dollars 
was  on  deposit  in  this  court  in  favor  of  such  of  the  defendants 
as  should  show  that  they  were  entitled  thereto.  Claims  were 
therefore  filed  by  George  and  the  counsel  of  Francis,  each  for 
an  undivided  one-third  of  the  said  fund,  subject  to  a  life  inter- 
est therein  of  Irene  li  Holloway  or  the  said  John  li  Estate, 
Limited,  as  the  assignee  of  such  life  interest;  and  these  claims 
have  been  persistently  pushed  in  this  court. 

I  do  not  find  any  conduct  in  these  circumstances  that  estops 
these  children  from  contesting  the  decision  in  the  first  case. 
The  second  case  and  the  events  leading  up  to  it  show  that  there 
was  no  submission  up  to  that  time.  They  were  minors  then 
and  long  afterwards  and  by  analogj'^  of  the  statutes  of  limita- 
tion and  by  precedent  the  rule  of  estoppel  does  not  run  strictly 
against  minors,  if  at  all.  Brown  v,  McCune,  5  Sandford  224 ; 
M'Coon  V.  Smith,  3  Hill,  147 ;  Mahoney  v.  Van  WinMe,  21 
Cal.  552,  581-582;  Lackman  v.  Wood,  25  Cal.  147,  153.  The  . 
decree  in  the  second  case  with  the  expression  of  opinion  by  the 
Supreme  Court  made  their  non-action  thereafter  sufficiently 
excusable,  until  the  opportunity  occurred  in  connection  with 
the  case  of  the  United  States  v.  John  li  Estate,  Limited,  et  at., 
in  this  court,  for  renewing  the  fight  which  had  previously  been 
conducted  by  next  friends.  The  promptitude  with  which  the 
contest  was  renewed  and  the  enterprise  with  which  it  has  been 
carried  on,  would  seem  inconsistent  with  any  idea  of  submis- 
sion or  of  giving  up. 

The  further  point  is  made  that  George  by  accepting  the  share 
of  the  dividends  of  the  John  li  Estate,  Limited,  coming  to  him 
has  ratified  the  deed  from  Irene  and  C.  A.  Brown  to  the  Estate 
and  is  thereby  estopped  from  claiming  any  of  this  fund.     No 
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authorities  are  oflFered  in  support  of  this  contention.  The  law 
of  estoppel  in  pai^  has  changed  since  the  -times  of  the  earlier 
common  law.  It  could  only  apply  to  this  point  of  the  case  if 
there  had  been  some  act  or  conduct  on  the  part  of  George  which 
has  induced  a  change  of  position  of  those  who  allege  an  estoppel 
or  their  privies  in  accordance  with  his  real  or  apparent  inten- 
tion. Bigelow  on  Estoppel,  454;  11  Am.  &  Eng.  Ency.  Law, 
387.  Xothing  of  the  kind  exists  in  the  record.  A\Tien  the  deed 
was  executed  in  1897,  George  was  a  minor  about  ten  years  old. 
This  deed  appears  to  have  been  in  the  nature  of  a  compromise 
between  Irene  and  C.  A.  Brown,  in  which  the  Children,  under 
the  status  of  the  Estate  as  it  existed  under  the  first  and  second 
decisions,  may  be  considered  to  have  been  generously  treated. 
But  George  had  no  part  in  it  and  there  is  no  element  of  estoppel 
in  the  fact  of  his  receiving  the  gratuitous  dividends  that  were 
allowed  him  by  his  parents.  There  is  nothing  in  the  second 
ground  of  estoppel  offered, — that  because  his  right  to  the  pos- 
session of  the  Estate,  '^according  to  his  own  contention,  would 
be  postponed  until  after  Irene's  death,  it  becomes  more  ap- 
parent that  he  is  estopped  to  dispute  the  deed."     1  Brief  2. 

An  important  consideration  now  has  to  be  taken  up  and  that 
is,  how  will  transactions  entered  into  under  the  rulings  of  the 
^  first  and  second  cases  be  affected  by  a  reversal  ?  This  subject 
must  be  considered  in  connection  with  the  interests  of  the  Chil- 
dren which  are  involved  in  the  decision  of  this  case.  If  this 
court  is  correct  in  finding  that  by  the  will  of  their  grandfather 
they  are  entitled  to  two-thirds  of  the  fimd  in  court,  subject  to 
their  mother's  life  interest  therein,  then  they  are  also  entitled 
to  two-thirds  of  the  lands  of  his  estate,  subject  to  such  life  in- 
terest. They  have  repudiated  the  transaction  by  which  they 
would  receive  about  one-third  of  the  Estate  in  present  enjoy- 
ment, in  lieu  thereof.  There  would  be  an  obvious  injustice  to 
them  in  compelling  them  to  accept  this  arrangement  and  forego 
the  estate  that  is  due  them  upon  a  certain  contingency.  On  the 
other  hand  it  is  suggested  that  important  dispositions  of  the 
Estate  have  been  made  bv  those  in  control  of  it,  and  within 
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their  apparent  powers,  under  which  rights  have  accrued  to  the 
Estate  and  their  lessees.  No  testimony  has  been  oflFered  as  to 
the  extent  and  character  of  such  dispositions  or  of  the  present 
value  of  the  landed  property  devised  to  Irene  and  her  children ; 
it  is,  however,  agreed  by  counsel  that  the  court  may  assume  this 
to  be  over  half  a  million  dollars.  Under  these  circumstances, 
with  such  large  interests  in  the  Children,  subject  to  the  con- 
tingency named,  and  with  their  mother,  Irene,  apparently  in 
the  prime  of  life,  the  court  does  not  feel  that  there  is  sufficient 
ground  to  justify  any  hesitation  toward  awarding  the  Children 
a  decree  recognizing  their  full  rights  under  their  grandfather's 
vvilh 

"  Where  a  question  involving  important  private  and  public 
rights  has  been  only  once  passed  upon,  and  cannot  be  said  to 
have  l)een  acquiesced  in,  it  is  the  duty  of  the  court  to  reexamine 
such  question  judicially  when  properly  called  upon,  or  if  the 
decision  is  clearly  incorrect  and  no  injurious  results  will  be 
Hkely  to  flow  from  a  reversal,  and  especially  if  it  is  injurious 
and  unjust  in  its  operation,  it  is  the  imperative  duty  of  the 
court  to  reverse  it."  1  Herman  on  Estoppel,  123,  sec.  117; 
Linn  r.  Minor,  4  Nev.  462. 

It  is  admitted  by  all  parties  that  Irene  has  had  only  three 
children, — George,  Francis  and  Bernice  li,  and  that  the  latter 
died  in  infancy.  By  the  Hawaiian  law  of  descent  of  property, 
Irene  and  C.  A.  Brown,  the  parents  of  Bernice  li,  are  her  heirs. 

A  decree  will  be  entered  requiring  the  said  fund  of  ten 
thousand  dollars  to  be  paid  to  a  qualified  trustee  satisfactory 
to  this  court,  who  shall  be  required  to  invest  such  fund  and  pay 
the  income  thereof,  subject  to  proper  charges,  to  the  Estate 
during  the  lifetime  of  Irene,  and  at  her  death  to  pay  one-third 
of  the  principal  and  accrued  increment  to  George  or  his  repre- 
sentatives, one-third  to  Francis  or  his  representatives,  and  one- 
sixth  to  the  representatives  of  the  said  Irene  and  one-sixth  to 
the  said  C.  A.  Brown  or  his  representatives,  with  the  contin- 
gent provision  that  if  any  other  children  should  be  hereafter 
bom  to  the  said  Irene,  such  distribution  to  be  made  according 
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to  the  interest  of  all  her  children  and  their  representatives 
under  the  rule  set  forth  in  the  foregoing  decision. 


On  Appeal,  pending  in  Circuit  Court  of  Appeals,  Ninth 
Circuit. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  SU  YEX 

HOON  for  a  Writ  of  Habeas  Corpus. 

September  10,  1910. 

Chinese  exclusion  law — Finding  of  Department  of  Commerce  and 
Labor  on  question  of  citizenship  conclusive  when:  The  decision  of  an  in- 
spector, affirmed  on  appeal  by  the  Secretary  of  the  Department  of  Com- 
merce and  Labor,  on  a  question  of  citizenship,  after  a  fair  hearing,  is  con- 
clusive in  the  absence  of  any  showing  of  abuse  of  authority  or  mistake 
of  law. 

Habeas  Corpus. 

Castle  d'  Withington,  Attorneys  for  the  Petitioner. 
R.  W.  Breckons,  U.  S.  Attorney,  for  the  Respondent. 

Robertson^  J.  The  petition  in  this  case  avers,  in  substance, 
that  petitioner  was  born  at  Honolulu,  Hawaii,  on  or  about 
Xovember  25,  1880;  that  his  parents,  who  have  since  died, 
were  at  that  time  residents  of  Honolulu;  that  he  is  a  citizen 
of  the  United  States ;  that  he  has  resided  in  China  since  the 
year  1887  until  June  10,  1910,  when  he  returned  to  Honolulu 
claiming  the  right  to  land.  It  is  also  alleged  that  petitioner  is 
possessed  of  two  certificates  of  Hawaiian  birth  which  he  pre- 
sented to  the  inspector  of  immigration  together  with  evidence 
of  his  identity;  that  a  hearing  was  had  before  such  inspector 
but  no  evidence  was  introduced  to  show  that  the  certificates  had 
been  procured  by  fraud  or  false  evidence;  that  the  inspector 
arbitrarily  decided  that  petitioner  was  not  entitled  to  enter  the 
United  States ;  and  that  an  appeal  was  taken  to  the  Secretary 
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of  Commerce  and  Labor  which  was  dismissed.  It  is  further 
alleged  that  the  inspector  in  preparing  the  record  on  appeal  set 
out  in  capital  letters  those  portions  of  the  testimony  which,  in 
his  judgment,  were  unfavorable  to  petitioner's  right  to  admis- 
sion into  the  country,  while  those  portions  of  the  evidence  which 
tended  to  show  that  he  had  a  right  to  enter  were  set  forth  in  the 
ordinary  form  of  type;  that  he  is  about  to  be  sent  back  to  China, 
and  that  he  is  restrained  of  his  liberty  by  Raymond  C.  Brown, 
Inspector  in  Charge  of  the  Immigration  Service  of  the  United 
States,  in  violation  of  his  rights  as  a  citizen  of  the  United 
States. 

The  return  to  the  writ  shows  that  *'as  set  forth  in  the  petition 
for  the  writ  of  habeas  corpus,  it  was  duly  and  regularly  deter- 
mined by  the  respondent  herein  that  the  said  Su  Yen  Hoon  was 
not  entitled  to  land  within  the  United  States  or  to  remain 
therein  *  *  *  and  said  Department  of  Commerce  and 
Labor,  by  dismissal  of  said  appeal,  ordered  and  directed  in  due 
form  that  the  said  Su  Yen  Hoon  be  returned  to  the  country 
whence  he  came,  and  be  not  permitted  to  land." 

Upon  the  filing  of  the  return  the  question  was  argued  and 
submitted  whether  the  court  should  at  once  discharge  the  writ, 
or  proceed  to  a  hearing. 

It  is  contended  on  behalf  of  the  petitioner,  (1)  that  the  pro- 
visions of  the  Chinese  exclusion  acts  do  not  apply  to  or  affect 
the  rights  of  United  States  citizens;  (2)  that  the  petitioner  is 
illegally  held  because  the  procedure  required  by  the  act  of  Feb- 
ruary 20,  1907,  relating  to  the  immigration  of  aliens,  was  not 
followed;  (3)  that  the  petitioner  was  arbitrarily  denied  the 
right  to  land  because  the  government  produced  no  evidence  to 
controvert  the  facts  set  forth  in  his  certificates  of  birth  or  to 
show  that  same  were  false  or  fraudulent;  and  (4)  that  the 
record  on  the  appeal  to  the  Secretary  of  Commerce  and  Labor 
shows  on  its  face  that  the  proceedings  had  before  the  inspector 
were  unfair. 

The  first  point  must  be  considered  as  settled,  at  least  so  far 
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as  this  court  is  concerned,  by  the  case  of  United  States  v.  Ju 
Toy,  198  U.  S.  253,  262,  wherein  the  Supreme  Court  said, 
"  It  is  established,  as  we  have  said,  that  the  act  purports  to 
make  the  decision  of  the  Department  final,  whatever  the  ground 
on  which  the  right  to  enter  the  country  is  claimed — as  well  when 
it  is  citizenship  as  when  it  is  domicil  and  the  belonging  to  a 
class  excepted  from  the  exclusion  acts." 

Petitioner's  counsel  contend  that  the  later  case  of  Chin  Yow 
V,  United  States,  208  U.  S.  8,  "goes  far  towards  opening  up  the 
whole  matter."  But,  although  the  Ju  Toy  case  must  be  con- 
sidered as  having  been  modified  in  some  respects  by  the  Chin 
Yow  case,  as  to  the  point  now  under  consideration  it  must  be 
regarded  as  approved. 

The  next  contention  is  that  if  the  executive  officers  do  have 
authority  to  pass  on  the  question  of  citizenship,  the  petitioner 
was  entitled  to  a  hearing  before  the  board  of  special  inquiry 
provided  for  by  the  25th  section  of  the  "act  to  regulate  the  im- 
migration of  aliens  into  the  United  States,"  approved  Feb- 
ruary 20,  1907. 

In  view  of  the  fact  that  section  43  of  that  act  expressly  pro- 
vides that  the  act  should  "not  be  construed  to  repeal,  alter,  or 
amend  existing  laws  relating  to  the  immigration  or  exclusion 
of  Chinese  persons  or  persons  of  Chinese  descent,"  and  because 
of  the  provision  contained  in  section  7  of  the  act  to  establish 
the  Department  of  Commerce  and  Labor  (32  Stat.  L.  825)  that 
"the  authority,  power  and  jurisdiction  now  possessed  and  ex- 
ercised by  the  Secretary  of  the  Treasury  by  virtue  of  any  law 
in  relation  to  the  exclusion  from  and  the  residence  within  the 
United  States,  its  Territories  and  the  District  of  Columbia,  of 
Chinese  and  persons  of  Chinese  descent,  are  hereby  transferred 
to  and  conferred  upon  the  Secretary  of  Commerce  and  Labor, 
and  the  authority,  powder  and  jurisdiction  in  relation  thereto 
now  vested  by  law  or  treaty  in  the  collectors  of  customs  and  the 
collectors  of  internal  revenue,  are  hereby  conferred  upon  and 
vested  in  such  officers  under  the  control  of  the  Commissioner 
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General  of  Immigration,  as  the  Secretary  of  Commerce  and 
Labor  may  designate  therefor,"  the  contention  must  be  over- 
niled. 

The  next  claim  is  that  the  possession  of  the  two  certificates 
of  Hawaiian  birth,  in  the  absence  of  any  testimony  tending  to 
impeach  their  integrity,  is  practically  conclusive  of  the  peti- 
tioner's right  to  enter  the  country,  and  the  action  of  the  De- 
partment in  the  premises  was  an  arbitrary  abuse  of  authority. 

The  certificate  of  July  26,  1898,  was  issued  by  the  Minister 
of  Foreign  Affairs  of  the  Republic  of  Hawaii  pursuant  to  regu- 
lations duly  promulgated  under  the  authority  of  the  statutes  of 
the  Republic  relating  to  the  restriction  of  Chinese  immigra- 
tion, the  sixth  section  of  such  regulations  providing  that  "  No 
j)ermits  will  be  issued  to  Chinese  who  have  become  naturalized 
citizens,  or  who  have  been  bom  in  the  Hawaiian  Islands.  Upon 
satisfactory  evidence  being  produced  of  naturalization,  or  of 
the  birth  of  children  of  Chinese  parents  resident  in  the  Ha- 
waiian Islands,  upon  application  therefor,  a  special  Foreign 
Office  certificate  will  be  issued  to  such  naturalized  Chinese  and 
Hawaiian  born  children  for  filing  in  the  office  of  the  Consul- 
General  at  Hongkong/' 

The  certificates  there  provided  for  were  issued  primarily  for 
the  information  of  the  Hawaiian  consular  representative  in 
China  by  whom  Chinese  migration  to  the  Hawaiian  Islands,  so 
far  as  it  was  permitted  by  law,  was  supervised.  Xo  rights  were 
conferred  by  such  a  certificate  upon  the  person  named  in  it. 
The  certificate  of  January  27,  1910,  was  issued  by  the  Secre- 
tary of  the  Territory  of  Hawaii  pursuant  to  the  provisions  of 
act  64  of  the  laws  of  1905,  of  the  territorial  legislature,  which 
provided  that  "The  Secretary  of  Hawaii  may,  whenever  satis- 
fied that  any  person  was  born  within  the  Hawaiian  Islands, 
issue  to  such  person  a  certificate  showing  such  fact.  Said  Sec- 
retary may  prescribe  the  form  in  which  applications  for  such 
certificates  shall  be  made,  the  method  of  proof  and  kind  of  evi- 
dence to  be  furnished,  and  the  form  of  such  certificates.  Said 
Secretary  may  also  examine,  under  oath,  any  applicant  or  any 
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person  cognizant  of  the  facts  regarding  any  applicant;  and  for 
that  purpose  is  hereby  authorized  to  administer  oaths."  Also, 
that  "Any  certificate  of  Hawaiian  birth  issued  in  conformity 
with  the  provisions  hereof,  shall  be  deemed  and  held  prima 
facie  evidence  of  the  facts  therein  stated,  before  any  registra- 
tion or  election  board,  and  in  all  the  courts  of  the  Territory." 

The  statute  has  since  been  repealed. 

If,  as  contended,  the  inspector  made  a  mistake  of  law  and 
did  not  accord  to  these  certificates  their  proper  legal  effect,  it 
would  be  the  duty  of  this  court  in  this  proceeding  to  afford  the 
appropriate  relief.  United  States  v.  William^^  173  Fed.  626. 
But  the  contention  is  unsound  that  these  certificates,  or  either 
of  them,  amounted  to  a  judgment  or  determination  that  the 
person  named  in  them  was  of  Hawaiian  birth  and,  therefore, 
a  United  States  citizen,  which  cannot  be  collaterally  impeached 
in  the  absence  of  evidence  of  fraud.  The  legislature  of  the 
Territory  did  not  attempt,  and,  indeed,  was  without  power,  to 
prescribe  a  rule  of  evidence  which  would  be  binding  on  the 
officials  charged  with  the  enforcement  of  the  acts  of  Congress 
relating  to  Chinese  or  other  immigration. 

The  case  of  Liu  Hop  Fong  v.  United  States,  209  U.  S.  453, 
a  deportation  case,  is  cited  with  a  view  to  liken  the  effect  of  the 
certificates  held  by  the  petitioner  here  with  the  certificate  held 
by  the  plaintiff  there.  The  court  there  said,  at  page  463, 
"  While  this  certificate  may  be  overcome  by  proper  evidence  and 
may  not  have  the  effect  of  a  judicial  determination,  yet  being 
made  in  conformity  to  the  treaty,  and  upon  it  the  Chinaman 
having  been  duly  admitted  to  a  residence  in  this  country,  he 
cannot  be  deported,  as  in  this  case,  because  of  Avrongfully  en- 
tering the  United  States  upon  a  fraudulent  certificate,  unless 
there  is  some  competent  evidence  to  overcome  the  legal  effect  of 
the  certificate."  The  important  difference  between  the  two 
classes  of  certificates  consists  in  the  fact  that  in  the  one  case 
the  party  has  come  to  and  resided  in  the  United  States  on  the 
faith  of  a  certificate  to  which  the  United  States  itself  was  a 
party,  acting  under  and  in  conformity  to  treaty  provisions  and 
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pursuant  to  express  statutory  enactment,  and  the  certificate 
itself  constituted  the  sole  right  of  the  possessor  to  cross  the 
threshold  of  this  country;  whereas  in  the  other  case  the  party 
must  rely  on  the  fact  of  his  Hawaiian  birth,  and  his  right  of 
entry,  based  on  that  fact,  is  full  and  complete  without  any  cer- 
tificate whatever. 

Upon  the  application  of  the  petitioner  to  land  it  became 
the  duty  of  the  inspector  to  investigate  his  claim  of  right  to 
enter  on  the  ground  of  citizenship.  In  this  connection,  the 
petitioner  was  entitled  to  a  fair  hearing  and  an  unbiased  de- 
cision, and  the  right  of  appeal  to  the  Secretary  of  the  Depart- 
ment Those  rights  having  been  accorded,  there  being  no  mis- 
take of  law  involved,  the  determination  of  the  fact  was  conclu- 
sive.    See  In  re  Can  Pon,  108  Fed.  479. 

'"  If  the  petitioner  was  not  denied  a  fair  opportunity  to  pro- 
duce the  evidence  that  he  desired,  or  a  fair  though  summary 
hearing,  the  case  can  proceed  no  farther.  Those  facts  are  the 
foundation  of  the  jurisdiction  of  the  district  court,  if  it  has  any 
jurisdiction  at  all.  It  must  not  be  supposed  that  the  mere  alle- 
gation of  the  facts  opens  the  merits  of  the  case,  whether  those 
facts  are  proved  or  not.  And,  by  way  of  caution,  we  may  add 
that  jurisdiction  would  not  be  established  simply  by  proving 
that  the  Commissioner  and  the  Department  of  Commerce  and 
Labor  did  not  accept  certain  sworn  statements  as  true,  even 
though  no  contrary  or  impeaching  testimony  was  adduced.'^ 
Chin  Yow  v.  United  States,  208  IT.  S.  at  page  11. 

The  petition  shows  that  a  hearing  was  had,  and  it  is  not 
claimed  that  the  inspector  refused  to  hear  any  evidence  the  peti- 
tioner had  to  offer,  nor  is  it  alleged  that  all  the  evidence  was 
not  sent  up  on  the  appeal. 

Under  the  circumstances  shown,  this  court  cannot  review  the 
finding  that  the  petitioner  was  not  in  fact  born  in  Hawaii. 

Finally,  it  is  contended  that  the  fact  that  in  making  up  the 
record  on  appeal  the  inspector  set  out  in  capital  letters  those 
portions  of  the  evidence  which  were  unfavorable  to  the  peti- 
tioner's right  to  land,  shows  im fairness  on  the  part  of  the  in- 
spector.    To  have  set  forth  portions  of  the  testimony  in  capital 
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letters  may  not  have  been  in  the  best  of  taste.  It  would  indi- 
cate a  desire  on  the  inspector's  part  to  have  his  ruling  affirmed, 
but  it  falls  short  of  showing  an  unfair  hearing  or  an  abuse  of 
authority  which  would  justify  this  court  in  entertaining  juris- 
diction of  the  merits  of  the  question  of  citizenship. 
This  court  should  not  proceed  further  in  the  matter. 


ALLAIN  PASQUOIX  r^.  THE  AMERICAN  SCHOOXER 

DAVID  EVAXS. 

September  26,   1910. 

Assault  and  'battery — Self-defence — Words  and  blows:  Words  do  not 
justify  blows.  Neither  does  the  use  of  insulting  language  deprive  the 
user  of  the  right  to  use  force  to  meet  force  in  self-defense. 

Same — Bight  of  captain  of  vessel  to  use  force  when  attacked  by  sea- 
man: The  master  of  a  vessel  while  in  port,  on  being  insulted  and  forcibly 
attacked  by  a  seaman,  is  justified  in  using  necessary  force  to  maintain 
discipline  and  in  self-defense. 

hi  Admiralty:  Libel  in  rem  for  damages  for  an  assault  and 
battery,  and  for  wages. 

George  A,  Davi^,  Proctor  for  Libelant. 
C,  F.  Peterson,  Proctor  for  Libellee. 

RoBKRTSoN^  J.  The  libelant,  a  seaman,  claims  damages  for 
an  assault  and  battery  alleged  to  have  been  committed  on  him 
by  the  captain  of  the  American  schooner  David  Evans  while 
she  lay  at  Pearl  Harbor  discharging  cargo;  also  wages,  medical 
expenses  and  the  cost  of  transportation  to  Aberdeen,  Washing- 
ton, the  port  of  departure. 

The  evidence,  which  is  conflicting,  need  not  be  reviewed  at 
length.  The  principal  facts,  including  tliose  which  appear  from 
the  weight  of  the  testimony  and  those  as  to  which  there  is  no 
dispute  are  as  follows: 

On  the  evening  of  September  14th,  1910,  the  schooner  was 
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at  Pearl  Harbor,  Island  of  Oahu,  where  she  had  previously  ar- 
rived with  a  cargo  of  lumber  from  Aberdeen,  Washington ;  the 
vessel  was  lying  at  some  distance  from  the  shore,  being  con- 
nected therewith  by  a  row  of  timbers  each  twelve  inches  square, 
lashed  together,  two  abreast;  this  boom  had  become  slippery 
in  places ;  on  the  previous  evening  the  libelant  told  the  captain 
that  he  thought  he  had  hurt  himself  while  handling  some  heavy 
timbers  and  obtained  permission  to  go  to  see  a  U.  S.  Marine 
Hospital  physician  at  Honolulu  on  the  following  day;  on  the 
next  morning  the  libelant  went  to  the  city,  and  returned  at 
about  six  o'clock  in  the  evening;  he  was  slightly  under  the  in- 
fluence of  liquor;  while  walking  out  to  the  vessel  on  the  boom 
he  slipped  and  fell  into  the  water ;  a  fellow  seaman  helped  him 
to  get  back  on  to  the  boom  and  he  proceeded  on  his  way  to  the 
vessel,  going  up  the  gangway  on  to  the  poop  deck ;  on  reaching 
the  deck  he  began  to  curse  and  swear  in  a  loud  voice  which  at- 
tracted the  attention  of  the  captain  and  the  second  mate  who 
were  in  the  cabin;  the  latter  w§nt  up  on  deck  and  seeing  the 
libelant  there  told  him  to  quit  using  such  language;  then  the 
captain  went  up  and  applying  an  abusive  epithet  to  the  libelant, 
told  him  to  go  forward ;  the  captain  asked  him  if  he  was  look- 
ing for  trouble,  and  there  was  some  talk  about  fight ;  the  libelant 
wanted  the  captain  to  strike  him  first ;  that  the  captain  declined 
to  do;  the  captain  and  mate  succeeded  in  getting  the  libelant 
down  to  the  main  deck  but  he  refused  to  go  to  the  forecastle; 
the  libelant  directed  a  torrent  of  filthy,  insulting  and  abusive 
language  at  the  captain  and  threatened  to  ^^fix"  him;  the  cap- 
tain said  he  would  put  libelant  in  irons,  and  going  to  the  cabin 
returned  with  a  pair  of  handcuffs;  as  the  captain  approached 
to  apply  the  handcuffs  the  libelant  struck  him  on  the  mouth 
with  his  fist ;  in  parrying  another  blow  the  captain  sustained  a 
bruise  on  his  left  wrist;  on  being  attacked  by  the  libelant  the 
captain  struck  him  three  or  four  rapid,  though  not  heavy,  blows 
on  the  head  with  the  handcuffs  which  he  held  in  his  right  hand ; 
the  blows  caused  blood  to  flow  from  the  libelant's  head  and  the 
fracas  ended;  the  libelant  was  led  forward  by  two  of  his  ship- 
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mates  who  washed  his  head,  and  the  next  morning  he  left  the 
vessel.  A  physician  who  examined  the  libelant's  head  three 
days  later  testified  that  he  found  four  slight  abrasions  on  the 
scalp  which  had  since  healed  over. 

The  point  principally  argued  was,  assuming  that  the  captain 
could  properly  use  force  in  maintaining  order  and  discipline  on 
the  ship  and  in  defending  himself  against  the  attack  which  was 
made  upon  him,  whether,  under  the  circumstances,  he  used  ex- 
cessive force. 

The  captain  was  wrong  in  applying  the  abusive  epithet  to  the 
libelant  when  on  the  poop  deck  as  above  stated.  But  the  cap- 
tain's error  did  not  justify  the  disobedience  of  the  libelant,  nor 
did  it  warrant  the  use  of  similar  and  worse  language  on  the  part 
of  the  libelant,  nor  did  it  excuse  the  blows  which  he  aimed  at 
the  captain. 

Words  do  not  justify  blows.  Xeither  does  the  use  of  insult- 
ing language  deprive  the  user  of  the  right  to  use  force  to  meet 
force  in  self-defence. 

The  courts  are  properly  expected  to  vigorously  redress  the 
just  grievances  of  seamen  whenever  called  upon  for  relief.  At 
the  same  time  the  owners  and  ofiicers  of  ships  have  rights  which 
cannot  be  ignored. 

Does  the  law  tie  the  hands  of  a  ship-master  who  is  being  in- 
sulted, vilified  and  assaulted  by  a  disorderly  and  disobedient 
seaman  ?    It  ought  not,  nor  does  it 

Under  such  circumstances,  the  ship-master  being  permitted 
to  use  force,  he  is  not  to  be  held  liable  in  damages  on  any  fine- 
spun theories  as  to  the  exact  amount  of  force  which  he  might 
properly  have  used. 

And  so  in  this  case,  it  is  not  at  all  clear  that  the  captain  used 
more  force  tlian  was  necessary  to  maintain  discipline  and  order, 
and  to  repel  the  attack  which  was  made  on  him  by  the  libelant 
who  is  a  man  of  large  and  strong  physique. 

The  libel  must,  therefore,  be  dismissed. 
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ON  REHEARING. 

September  28,  1910. 

« 

The  libelant  asks  for  a  rehearing  of  this  case  on  the  ground 
tliut  in  the  foregoing  opinion  the  claims  for  wages,  medical  ox- 
penses  and  maintenance  were  not  passed  on. 

The  claims  set  up  in  the  libel  are  all  based  on  the  theory  that 
the  contract  of  employment  between  the  vessel  and  the  libelant 
was  broken  and  terminated  by  an  unjustifiable  assault  and  bat- 
icry  alleged  to  have  been  committed  upon  the  libelant  by  the 
captain  of  the  schooner. 

On  this  understanding  it  was  assumed  that  when  holding  thaJ 
no  such  asjtjault  and  battery  was  committed  and  that  no  dam- 
ages were  recoverable,  thf^  remaining  claims  necessarily  fell 
also.  It  is  not  alleged  that  there  was  any  dispute  about  wages. 
The  contention  was  that  the  libelant  was  entitled  to  be  paid  off 
because  of  the  alleged  violation  of  the  contract  by  the  captain. 

The  view  taken  by  the  court  is  that  the  captain  did  not  vio- 
late the  contract  and  that  the  libelant  is  not  entitled  to  be  paid 
off  on  the  theory  advanced  by  him. 

As  to  the  maintenance  and  medical  expenses.  Counsel  for 
the  libelant  cites  numerous  cases  to  the  effect  that  where  a  sea- 
man is  injured  while  in  the  service  of  the  ship  he  is  entitled  to 
be  maintained,  cared  for,  and  attended  at  the  expense  of  the 
vessel.  The  proposition  is  well  established  in  admiralty  law. 
It  cannot,  however,  be  successfully  contended  that  in  committing 
the  malicious  assault  on  the  captain  of  the  schooner  the  libelant 
was  acting  in  the  senuce  of  the  ship.  In  none  of  the  cases 
cited  were  the  facts  similar  to  those  involved  here. 

The  testimony  shows  that  on  September  15th  the  libelant 
bad  his  head  dressed  by  the  Marine  Hospital  physician ;  that 
on  the  I7th,  and  daily  following  till  the  23rd,  he  went  to  an- 
other physician  evidently  for  the  purpose  of  obtaining  the 
physician's  testimony  for  the  purposes  of  the  litigation.  The 
treatment  given  by  the  latter  physician  was  trivial.  Under 
similar  circumstances  this  court  held   in  the  case  of  Alfred 
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Soderman  v.  TJie  Hawaiian  Isles,  decided  June  22,  1906  (Anto 
p.  100),  that  "the  claim  for  maintenance  and  cure  seems  too 
trvial  to  merit  consideration." 

The  point  was  raised  by  counsel  for  the  libellee  that  a  suit 
in  rem  cannot  be  maintained  to  recover  damages  for  an  assault 
and  battery  under  circumstances  such  as  are  alleged  here.  Ad- 
miralty rule  16.  The  point  may  be  well  taken  but  is  not 
passed  on  in  view  of  the  grounds  stated  as  the  basis  for  the  con- 
clusion arrived  at. 

Rehearing  denied. 


Affirmed  on  appeal:     See  The  David  Evans,  187  Fed.  775. 


THE  UNITED  STATES  OF  AMERICA  vs,  HIRATA. 

October  4,  1910. 

Criminal  law — Indictment — Several  counts:  Under  the  first  sub- 
division of  section  1024  of  the  Revised  Statutes,  several  counts  for  adultery 
and  fornication  may  be  joined  in  the  same  indictment  where  they  relate 
to  the  same  act  and  are  used  for  the  purpose  of  meeting  the  proofs  at  the 
trial. 

Same — Repugnancy:  An  indictment  will  not  be  quashed  because  of 
inconsistency  between  the  allegations  of  several  counts  in  an  indictment 
where  they  all  relate  to  the  same  act  or  transaction  and  have  been  varied 
to  meet  the  proofs  as  they  may  develop. 

Criminal  Law.  Motion  to  quash  indictment.  (Indictment 
under  sees.  316  and  318  of  the  criminal  code.) 

W.  T,  Rawlins,  Assistant  District  Attorney,  for  the  United 
States. 

Lorrin  Andrews,  for  the  Defendant. 

RoBEBTSON,  J.  The  indictment  contains  four  counts.  The 
first  count  charges  that  the  defendant,  on  the  13th  day  of  June, 
1910,  committed  fornication  with  one  Suye  Furukawa,  and  al- 
leges that  both  parties  were  unmarried  persons.  The  other 
three  counts  charge  that  the  defendant,  on  the  same  date,  com- 
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mitted  adultery  with  said  Suye  Furukawa,  the  second  count 
alleging  that  the  defendant  was  then  and  there  a  married  man 
and  the  woman  unmarried;  the  third  count  allying  that  the 
defendant  was  an  unmarried  man  and  the  woman  married ;  and 
the  fourth  count  alleging  that  both  parties  were  married  persons. 

The  defendant  moves  to  quash  the  indictment  on  the  grounds, 
(1)  that  counts  for  adultery  and  fornication  are  improperly 
joined  in  the  same  indictment,  and  (2)  that  the  several  eoimts 
are  repugnant,  one  with  the  others. 

It  is  argued  in  support  of  the  first  ground  that  as,  under  the 
criminal  code,  adultery  is  a  felony  and  fornication  is  a  misde- 
meanor counts  for  each  cannot  be  joined  in  one  indictment, 
also  that  as  section  315  of  the  criminal  code  expressly  author- 
izes the  joinder  of  counts  for  any  or  all  of  the  offenses  named  in 
sections  313  and  314,  it  is  a  necessary  inference  that  offenses 
under  sections  316  and  318  cannot  be  so  joined. 

Counsel  for  the  accused  invokes  the  application  of  the  com- 
mon law  rule  as  laid  down  in  1  Archbold's  Criminal  Practice 
and  Pleadings,  308,  that,  "  There  is  no  objection  to  stating  the 
same  offense,  in  different  ways,  in  as  many  different  counts  of 
the  indictment  as  you  think  necessary,  even  although  the  judg- 
ment on  the  several  counts  be  different,  provided  all  the  coimts 
be  for  felonies,  or  all  for  misedmeanors."  Several  cases  in 
the  state  courts  are  also  cited  in  which  the  common  law  rule 
was  followed. 

The  district  attorney,  in  support  of  the  indictment,  contends 
that  the  point  is  covered  by  section  1024  of  the  Revised  Stat- 
utes, which  he  claims  to  be  express  authority  for  the  joinder  of 
these  counts. 

On  behalf  of  the  accused  it  is  contended  that  in  the  case  of 
Pointer  v.  United  States,  151  U.  S.  396,  the  Supreme  Court 
hmited  the  application  of  that  statute  to  the  consolidation  of 
charges  for  two  or  more  acts  or  transactions  of  the  same  class 
of  crimes. 

In  that  case  it  was  held  that  two  separate  charges  of  murder 
might  properly,  under  the  circumstances  there  appearing,  be 
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set  forth  in  separate  counts  in  one  indictment  It  does  not  ap- 
pear that  the  court  limited  the  application  of  the  statute  to  the 
matter  of  the  joinder  of  offenses  of  the  same  class.  The  ques- 
tion involved  in  the  case  at  bar  was  not  touched  on  in  that  case. 

In  Ingraham  v.  United  States,  155  U.  S.  434,  the  court  held 
that  the  statute  authorizes  the  joinder  of  counts  where  two  or 
more  acts  or  transactions  are  connected  together,  or  are  of  the 
same  class  of  crimes  or  offenses,  but  made  no  reference  to  the 
first  situation  provided  for  in  the  statute. 

Judge  Hawley,  in  United  States  v.  Jones,  69  Fed.  973,  980, 
analyzed  the  statute  as  follows: 

"  There  are  three  separate  subdivisions  in  the  statute,  under 
either  of  which  authority  is  given  to  unite  several  counts  in  the 
same  indictment:  (1)  When  there  are  several  charges  against 
any  person  for  the  same  act  or  transaction;  (2)  when  there  are 
several  charges  against  any  person  for  two  or  more  acts  or 
transactions  connected  together;  (3)  when  there  are  several 
charges  against  any  person  for  two  or  more  acts  or  transactions 
of  the  same  class  of  crimes  or  offenses." 

It  was  held  in  that  case  that  an  indictment  may  contain  a 
count  under  section  5456  of  the  Revised  Statutes  referring  to 
the  felonious  talcing  away  by  anyone  of  anything  belonging  to 
the  United  States,  from  any  place,  and  a  count  under  section 
5460,  referring  to  the  felonious  taking  and  embezzlement  of 
the  metals  at  the  United  States  mint  by  a  person  to  whose  charge 
they  were  committed.     The  court  said  (page  981)  : 

"  Whether  under  a  general  definition  the  language  of  the 
first  count  might  be  classed  as  larcency,  and  in  the  second  as 
embezzlement,  is  immaterial.  It  is  for  the  same  act  or  trans- 
action, or  acts  and  transactions  connected  together." 

The  case  at  bar,  if  it  is  within  the  statute,  falls  under  the 
first  classification,  to-wit,  the  joinder  of  several  charges  for  the 
same  act  or  transaction. 

In  United  States  v.  Howell,  65  Fed.  402,  the  indictment  was 
for  having  counterfeit  money  in  possession,  and  contained  four 
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counts,  the  first  three  of  which  related  to  one  transaction  and 
the  fourth  to  a  different  transaction.  The  inclusion  of  the  first 
three  counts  was  objected  to.  The  statute  was  relied  on  as  au- 
thority for  the  joinder.  Judge  Morrow,  overruling  the  objec- 
tioD,  said  (page  405)  : 

"  AVhile  I  have  been  referred  to  no  case  which  directly  in- 
volves the  question  peculiar  to  the  case  at  bar,  and  construes 
this  section  with  reference  thereto,  still  I  think  that  the  inter- 
pretation to  be  given  to  that  part  of  the  section  material  to  this 
controversy  is  that  it  is  a  legislative  recognition,  in  the  courts 
of  the  United  States,  of  the  practice  of  incorporating  several 
counts  in  an  indictment  for  the  same  offense,  to  meet  the  evi- 
dence as  it  may  transpire;  otherwise,  how  could  there  be 
^several  charges  against  any  person  for  the  same  act  or  trans- 
action'." 


The  learned  judge  also  said  (page  407)  : 

"  The  fear  that,  in  case  of  a  conviction  on  more  than  one 
count,  the  defendant  will  suffer  additional  punishmeiU,  as 
though  he  had  been  convicted  for  several  distinct  offenses,  is 
not  real  or  substantial.  It  is  no  more  true  of  this  case  than  of 
all  the  other  cases  which  have  been  referred  to  where  the  same 
system  of  pleading  was  employed.  When  the  time  for  imposing 
sentence  comes,  if  it  does  come,  the  rights  of  the  defendant  will 
be  fully  protected.  No  court  would,  for  a  moment,  permit  one 
convicted  for  a  single  offense,  averred  differently  in  two  or  more 
counts,  to  be  sentenced  on  each  of  the  counts  as  if  for  separate 
and  distinct  offenses." 

In  Morris  v.  United  States,  161  Fed.  672,  and  in  Hartman 
V.  United  States,  168  Fed.  30,  it  was  held  that  the  fact  that 
various  penalties  are  attached  to  certain  statutory  misdemeanors 
of  the  same  class  by  which  imprisonment  in  a  penitentiary  is 
possible  on  conviction  for  some  of  them  does  not  prevent  the 
joinder  of  several  counts  therefor  in  one  indictment  under  the 
statute  in  question. 

In  none  of  the  cases  above  cited  was  the  question  of  the 
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joinder  of  a  count  for  a  felony  with  one  for  a  misdemeanor  in- 
volved. 

In  United  States  v.  Spiniz,  18  Fed.  377,  it  was  held  that 
counts  in  an  indictment  under  se<;tions  3922  and  3924  of  the 
Revised  Statutes  were  properly  joined  under  section  1024  al- 
though the  former  was  for  a  misdemeanor  and  the  latter  a 
felony.  The  question  was  not  reasoned  out,  neither  are  the 
cases  referred  to  in  the  decision  in  point. 

Xo  other  federal  case  has  been  found  in  which  the  question 
was  passed  on. 

Opposed  to  the  cases  cited  in  the  defandant's  brief  are  several 
other  state  cases  in  which  the  joinder  of  counts  for  felony  with 
counts  for  misdemeanor  was  sustained. 

In  Joyce  on  Indictments,  sec.  413,  it  is  said  that  where  but 
one  transaction  is  intended  to  be  charged  it  is  held  in  many 
jurisdictions  that  a  count  charging  a  misdemeanor  may  be 
joined  with  a  count  in  the  same  indictment  charging  an  oflFense 
which  is  ordinarily  denominated  a  felony. 

In  People  v.  Tramor,  68  X.  Y.  Supp.  263,  it  was  held  that 
under  a  provision  of  the  code  providing  that  where  the  acts  com- 
plained of  constitute  different  crimes,  such  crimes  may  be 
charged  in  separate  counts  in  one  indictment,  it  is  no  objection 
to  such  an  indictment  that  the  crimes  charged  in  the  different 
counts  are  of  different  grades  and  call  for  different  punish- 
ments. 

In  Com.  V.  McLaughlin,  12  Gush.  612,  the  court  said : 

"  It  is  true,  as  stated  in  the  authority  cited  by  counsel  for 
the  defendant,  that  generally  speaking,  offenses  differing  in 
their  natures,  one  being  a  felony,  and  the  other  a  mi&demeanor, 
ought  not  to  be  joined.  But  the  practice  in  this  commonwealth 
has  fully  sustained  a  joinder  of  such  counts  where  they  have 
been  a  kindred  line  of  offenses.  It  is  allowed  always  where 
several  counts  are  introduced  for  the  purpose  of  meeting  the 
evidence  as  it  may  transpire  on  the  trial,  all  the  counts  being 
substiintially  for  the  same  offense." 

See,  also,  to  the  same  effect.  State  v.  Cryer,  20  Ark.  67; 
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Bark  t\  State,  2  H.  &  J.  (Md.)  426;  Herman  v.  People,  131 
111.  594;  State  v.  Lincoln,  49  N.  H.  464. 

It  is  argued  that  under  no  circumstances  can  there  be  a 
joinder  of  counts  unless  there  is  a  concurrence  in  the  nature  of 
the  offense,  the  mode  of  trial,  and  the  character  of  the  punish- 
ment. 

The  last  point,  as  to  the  character  of  the  punishment,  is  dis- 
posed of  by  the  Morris  and  Hartman  cases,  supra. 

Even  under  the  rule  as  laid  down  by  Archbold,  the  fact  that 
the  judgment  on  the  several  counts  might  be  different  would 
not  prevent  the  joinder.  At  common  law,  reasons  existed  for 
not  allowing  the  joinder  of  counts  for  felony  and  misdemeanor 
which  do  not  exist  here. 

As  to  the  mode  of  trial,  the  principal  difference  between 
felonies  and  misdemeanors,  under  our  practice,  consists  in  the 
number  of  peremptory  challenges  allowed,  but  if  in  a  case  like 
this  the  defendant  is  allowed  the  number  of  challenges  accorded 
to  persons  put  upon  trial  for  felony,  no  disadvantage  would 
ensue  by  reason  of  the  joinder  of  the  count  for  the  misde- 
meanor.   Burh  V,  State,  supra. 

Finallv,  there  is  a  concurrence  in  the  nature  of  the  offenses. 
The  formal  language  of  the  indictment  in  each  count  is  that 
the  defendant  had  **carnal  knowledge  of  the  body  of  one  Suye 
Furukawa."  But  however  it  may  be  denominated  or  described, 
the  principal  fact,  the  act  of  sexual  intercourse,  is  the  same 
whether  the  offense  be  adultery  or  fornication. 

In  Dinkey  v.  Com.,  17  Pa.  St.  126,  the  court  said: 

"  Illicit  carnal  connection  is  called  by  different  names,  ac- 
cording to  the  circumstances  which  attend  it.  Unaccompanied 
with  any  facts  which  tend  to  aggravate  it,  it  is  simple  fornica- 
tion. When  it  causes  the  birth  of  an  illegitimate  child,  it  is 
fornication  and  bastardy.  When  the  man  who  commits  it  is 
married,  it  is  adultery.  When  the  parties  by  whom  it  is  done 
are  related  to  one  another  within  certain  degrees  of  consan- 
guinity or  affinity,  it  becomes  incest.  *  *  *  I3^t  the  body 
of  all  these  offenses  is  the  illicit  connexion.  In  each  case,  the 
essential  fact  which  constitutes  the  crime,  is  fornication." 
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In  Stevick  v.  Com,,  78  Pa.  St.  460,  a  count  for  fornication 
was  held  properly  joined  with  a  count  for  rape.  In  Gorman  v. 
Com,,  124  Pa.  St.  536,  and  Sutton  v.  State  (Ga.)  53  S.  E.  381, 
it  was  held  that  counts  for  adultery  and  fornication  could  be 
joined. 

The  language  of  the  statute  is  broad.  It  does  not  prohibit 
the  joinder  of  felony  and  misdemeanor^  but  leaves  it,  as  the 
Supreme  Court  said  in  the  Pointer  case,  to  the  court  "to  deter- 
mine whether,  in  a  given  case,  a  joinder  of  two  or  more  offenses 
in  one  indictment  against  the  same  person  is  consistent  with  the 
settled  principles  of  criminal  law." 

The  conclusion  is  that  the  first  subdivision  of  section  1024 
authorizes  the  joinder  of  counts  for  adultery  and  fornication 
where  they  relate  to  the  same  act  and  are  used  for  the  purpose 
of  meeting  the  proofs  at  the  triaL 

It  remains  to  be  considered  whether  the  provision  of  section 
315  of  the  criminal  code  affects  the  question.  Section  313  re- 
lates to  polygamy,  imder  which  the  essential  fact  is  the  plural 
marriage,  irrespective  of  cohabitation.  Section  314  relates  to 
the  unlawful  cohabitation  with  more  than  one  woman  irre- 
spective of  marriage. 

Congress  probably  assumed  that  there  might  be  some  doubt 
as  to  whether  the  provisions  of  section  1024  of  the  Revised 
Statutes  authorized  the  joinder  of  charges  under  those  two  sec- 
tions of  the  criminal  code  and  so  made  the  express  provision  for 
their  joinder  foimd  in  section  315.  That  would  not  affect  the 
matter  of  the  joinder  of  other  offenses  covered  by  the  other 
sections  of  the  code  under  the  general  provisions  of  the  Revised 
Statutes. 

The  second  ground  of  the  motion  to  quash  the  indictment  is 
the  alleged  repugnancy  between  the  counts.  As  to  this,  it  is 
sufficient  to  say  that  where  the  pleader  has  varied  the  allega- 
tions to  meet  the  proofs  as  they  may  develop,  the  different 
counts  relating  to  the  same  act  or  transaction,  inconsistency  be- 
tween one  count  and  another  does  not  affect  the  validity  of  the 
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indictment.    State  v.  Mallon,  75  Mo.  355 ;  State  v.  Surles,  117 
X.  C.  720;  Dawson  v.  State  (Tex.)  55  S.  W.  49. 
The  motion  is  overruled. 


In  the  Matter  of  the  Application  of  KOON  KO  and  KOON 
HEEN  for  a  Writ  of  Habeas  Corpus. 

October  6,  1910. 

Chinese  exclvMon  law — Finding  of  inspector  of  immigration  con- 
clusive: The  decision  of  an  inspector  of  immigration,  made  after  a  fair 
hearing  and,  which  was  not  appealed  from,  that  a  person  of  Chinese 
descent  is  not  entitled  to  land,  is  final  and  conclusive. 

Same — Fair  hearing,  what  is:  Under  the  facts  set  forth  in  the 
opinion,  a  hearing  held  to  have  been  a  fair  one,  and  not  the  mere  semblance 
of  a  hearing. 

Citizenship — Naturalization:  Hawaiian  citizenship  by  naturalization 
did  not  extend  to  the  non-resident  minor  children  of  the  person  so  natural- 
ized, nor  were  such  children,  while  still  non-resident,  made  citizens  of  the 
United  States  by  the  provision  contained  in  section  4  of  the  organic  act 
of  Hawaii. 

Habeas  Corpus. 

Geo.  A.  Davis  and  C.  F.  ChilliTigworth,  Attorneys  for  Peti- 
tioners. 
R.  W.  Brechons,  U.  S.  Attorney,  for  the  Respondent. 

Robertson^  J.  It  is  alleged  in  the  petition,  as  amended,  that 
the  petitioners  are  the  sons  of  Lum  Sing,  a  citizen  of  the  United 
States,  who  has  been  a  permanent  resident  of  Honolulu,  Ha- 
waii, for  twenty-two  years;  that  they  arrived  at  Honolulu  on 
the  28th  day  of  August,  1910,  and  are  desirous  of  landing;  that 
they  are  lawfully  entitled  to  enter  by  reason  of  being  sons  of  a 
citizen  of  the  United  States;  that  they  are  now  confined  in 
prison  and  unlawfully  restrained  of  their  liberty  and  prevented 
from  landing  by  Raymond  C.  Brown,  United  States  inspector 
of  immigration,  and  'his  deputies ;  that  in  the  month  of  Sep- 
tember they  had  a  hearing  before  the  inspector,  to  whom  they 
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had  made  application  to  be  allowed  to  land,  and  were  prepared 
to  prove  by  competent  and  satisfactory  testimony  that  they 
were  the  sons  of  said  Lum  Sing  and,  therefore,  entitled  to  land 
in  Ilonoluhi,  but  the  said  Raymond  C.  Brown  arbitrarily, 
without  jurisdiction,  and  without  evidence  that  they  were  not 
entitled  to  land,  refused  to  allow  them  to  land,  but  detains 
them  at  the  immigration  station  at  Honolulu;  that  the  said 
hearing  was  not  a  full  and  fair  hearing,  but  only  the  semblance 
of  a  hearing;  that  petitioners  were  not  allowed  counsel  at  the 
hearing;  that  the  hearing  was  not  conducted  in  good  faith  by 
the  inspector;  that  the  mother  of  the  petitioners  was  able  to 
identify  petitioners  by  certain  birth  marks  upon  their  bodies, 
which  marks,  the  inspector,  on  his  attention  being  called  to  the 
matter  after  the  hearing,  found  upon  the  bodies  and  expressed 
surprise  thereat ;  that  if  petitioners  had  had  the  benefit  of  the 
advice  of  counsel  at  the  hearing  three  additional  witnesses  could 
have  been  produced,  and  facts  and  circumstances  could  have 
been  established  which  would  have  entitled  them  to  land. 

The  writ  was  issued,  and  the  respondent  produced  the  bodies 
of  the  petitioners  as  directed. 

Counsel  for  the  respondent,  on  filing  the  return,  stated  that 
he  desired  to  waive  any  objections  that  might  have  been  raised 
as  to  the  sufficiency  of  the  allegations  of  the  petition  in  order 
that  a  hearing  might  be  had  on  the  question  whether  the  hear- 
ing had  before  the  inspector  was  a  fair  one  or  only  the  semblance 
of  a  hearing. 

It  is  alleged  in  the  return  (as  amended)  that  the  petitioners 
are  persons  of  Chinese  descent;  that  upon  their  application  to 
enter  the  United  States  the  respondent  duly  and  regularly  de- 
termined, after  a  full  hearing  had  in  the  manner  required  by 
the  Constitution  and  laws  of  the  United  States,  and  the  regula- 
tions of  the  Department  of  Commerce  and  Labor,  that  the  peti- 
tioners had  no  right  to  land  in  the  United  States  and  that  they 
should  be  returned  to  the  country  whence  they  came;  that  the 
hearing  was  full  and  fair  and  not  the  seiftblance  of  a  hearing; 
that  the  petitioners  made  no  request  to  be  permitted  counsel, 
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although  had  such  request  been  made  it  would  not  have  been 
granted;  that  full  opportunity  was  afforded  to  the  petitioners 
to  call  all  witnesses  they  desired,  and  they  were  permitted  to 
secure  the  testimony  of  all  witnesses  named  by  them ;  and  that 
the  petitioners  were  duly  notified  of  their  right  to  appeal  from 
the  decision  of  the  inspector  to  the  Department  of  Commerce 
and  Labor  at  Washington,  and  that  no  such  appeal  was  taken. 

Evidence  was  taken  as  to  the  nature  of  the  proceeding  had 
before  the  inspector  and  a  transcript  of  the  testimony  taken  in 
that  proceeding  was  filed  in  evidence. 

It  was  shown  that  both  of  the  petitioners  were  examined  by 
the  inspector  at  considerable  length,  as  were  also  Lum  Sing  and 
his  wife,  the  alleged  parents  of  the  petitioners.  The  other  wit- 
nesses who  testified  were  Choy  Yau  Hook,  a  passenger  on  the 
same  steamer  on  which  the  petitioners  came;  Lum  Moy,  a 
daughter  of  Lum  Sing ;  Lum  Mook,  who  claimed  to  be  a  cousin 
of  the  petitioners ;  and  Young  Xin  and  Chong  Mee  Hing,  who 
testified  to  the  long  residence  of  Lum  Sing  in  Honolulu  and 
his  claiming  to  have  been  a  naturalized  citizen  of  the  Kingdom 
of  Hawaii. 

Although  the  examinations  of  the  witnesses  were  probably 
not  as  full  as  they  would  have  been  if  the  applicants  had  had 
the  assistance  of  counsel,  they  were  quite  as  full  as  could  be 
expected  under  the  procedure  prescribed  by  the  regulations  of 
the  Department  of  Commerce  and  Labor. 

An  inspector  is  not  bound  to  search  for  or  summon  other  wit- 
nesses than  those  produced  by  the  applicant  for  admission. 

There  is  no  showing  of  any  unfairness  on  the  part  of  the  in- 
spector. He  heard  and  considered  all  the  evidence  that  was 
offere<l.  The  contention  that  the  hearing  was  only  the  sem- 
blance of  a  hearing  is  not  sustained  by  the  showing  made  in  this 
court. 

It  appears  that  after  the  decision  of  the  inspector  was  made 
known,  counsel  appeared  for  the  applicants  and  made  a  request 
for  a  rehearing  which  was  denied.  Assuming  that  the  inspector 
might  have,  in  his  discretion,  granted  a  rehearing  or  taken  fur- 
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ther  testimony,  his  refusal  to  do  so  cannot  be  regarded  as  arbi- 
trary or  necessarily  unfair. 

The  inspector  held  that  the  applicants  were  not  entitled  to 
land  because  he  was  not  satisfied  from  the  evidence  either  that 
Lum  Sing,  the  alleged  father,  was  the  person  to  whom  the  cer- 
tificate of  naturalization,  which  was  produced,  was  originally 
issued,  or  that  the  applicants  are  his  sons.  Whether  or  not  he 
took  a  correct  view  of  the  testimony  is  a  matter  with  which  this 
court  has  nothing  to  do.  See  In  re  Su  Yen  Hoon,  decided  by 
this  court  September  10,  1910  (Ante  p.  606).  The  inspector 
seemed  to  consider  that  if  it  had  been  clearly  established  that 
Lum  Sing  was  the  father  of  the  applicants  and  that  he  was  a 
naturalized  citizen  of  Hawaii,  he  must  have  ruled  in  favor  of 
the  claim  of  the  right  to  land.  And  counsel  for  the  petitioners, 
who  cite  the  case  of  Chin  Yaw  v.  United  States,  208  IT.  S.  8, 
seem  to  assume  that  this  is  an  analogous  case  to  that 

It  is  to  be  noted,  however,  that  the  petitioners  do  not  allege 
that  they  are  citizens,  the  allegation  being  that  they  are  "the 
lawfully  begotten  sons  of  a  citizen  of  the  United  States  of 
America." 

The  testimony  taken  before  the  inspector  shows  that  one  of 
the  petitioners  is  twenty-seven  years  of  age,  and  the  other 
twenty-two.  Lum  Sing  testified  that  he  has  resided  in  Hawaii 
twenty-two  years;  he  claimed  that  he  became  a  naturalized 
citizen  of  the  kingdom  on  August  3rd,  1892,  and  produced  a 
certificate  of  naturalization  bearing  that  date.  The  petitioners 
were  born  in  China,  and  have  resided  there  ever  since.  Thev 
were  never  in  Hawaii  before..   They  are  both  sui  juris. 

It  is  clear,  therefore,  that,  even  if  Lum  Sing  was  naturalized 
as  he  claims  to  have  been,  and  if  the  petitioners  are  in  fact  his 
sons,  they  are  not  citizens  of  the  United  States.  They  were 
never  citizens  of  the  Kingdom  of  Hawaii,  for  there  was  no  pro- 
vision in  the  law  under  which  Lum  Sing  claims  to  have  been 
naturalized  by  which  Hawaiian  citizenship  acquired  by  nat- 
uralization could  have  extended  to  non-resident  alien  children. 

Nor  were  the  petitioners  made  citizens  by  the  terms  of  sec- 
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tion  4  of  the  organic  act  (31  Stat.  L.  141)  which  provided, 
*^  That  all  persons  who  were  citizens  of  the  Republic  of  Hawaii 
on  August  twelfth,  eighteen  hundred  and  ninety-eight,  are 
hereby  declared  to  be  citizens  of  the  United  States  and  citizens 
of  the  Territory  of  Hawaii." 

It  is  not  contended  that  the  petitioners  have  any  right  to 
enter  the  United  States  as  persons  of  any  exempt  class  under 
the  provisions  of  the  Chinese  exclusion  acts. 

The  writ  is  dismissed  and  the  petitioners  are  remanded  to 
the  custody  of  the  respondent. 


THE  UNITED  STATES  OF  AMERICA  vs.  LEE  KAI  FAI 

jSWember  15,   1010. 

Indictment — Statutory  crimes:  The  general  rule  is  that  it  is  suffi- 
cient for  an  indictment  to  charge  a  statutory  offense  in  the  language  of 
the  statute,  where,  by  so  doing,  the  accused  is  sufficiently  apprised  of  the 
nature  of  the  accusation  against  him.  But  to  this  rule  there  is  the  quali- 
fication that  if,  the  language  so  followed  does  not  fully  and  without  un- 
certainty and  ambiguity  describe  the  offense  charged  so  as  to  enable  the 
accused  to  prepare  his  defense  and  to  plead  the  judgment  in  bar  to  any 
subsequent  prosecution  for  the  same  offense,  additional  particulars  must  be 
alleged. 

Same — Sufficiency  of  allegations:  In  an  indictment  for  feloniously 
depositing  in  the  mails  of  the  United  States  non-mailable  matter  consisting 
of  a  newspaper,  while  it  is  not  necessary  to  set  forth  the  language  which 
is  alleged  to  be  too  obscene  or  indecent  to  be  spread  on  the  records  of  the 
court,  it  is  necessary  to  describe  the  newspaper  and  identify  the  obscene 
matter  sufficiently  to  apprise  the  accused  of  what  particular  paper  or  article 
therein  is  intended. 

Criininal  Law:     Demurrer  to  indictment  under  sec.  211  of 
the  criminal  code. 


W.  T.  Rawlins,  Assistant  District  Attorney,  for  the  United 
States. 
E.  M.  Watson,  for  the  Defendant. 

Robertson^  J.     In  the  indictment  in  this  case  it  is  alleged 
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that  the  defendant  "did  knowingly,  unlawfully  and  feloniously 
deposit,  and  cause  to  be  deposited,  for  mailing  and  delivery,  in 
the  mails  of  the  United  States  of  America,  and  in  a  post-office 
of  the  United  States  of  America,  to-wit,  the  post-office  at  Hono- 
lulu, on  the  Island  of  Oahu,  within  the  Territory  and  District 
of  Hawaii,  with  the  postage  thereon  prepaid,  certain  non-mail- 
able  matter,  to-wit,  one  newspaper  named  and  called  ^Sun  Chung 
Kwock  Bo,'  addressed  to  a  person  to  the  grand  jurors  unknown ; 
the  said  newspaper  then  and  there  being  obscene,  lew^d,  las- 
civious, filthy,  and  of  an  indecent  character,  and  containing 
matter  therein  too  obscene,  lewd,  lascivious  and  filthy,  and  of 
too  indecent  a  character  to  be  spread  upon  the  records  of  this 
court,"  etc. 

The  defendant  demurs  on  the  grounds,  (1)  that  the  indict- 
ment does  not  set  forth  an  offense  against  the  laws  of  the  United 
States;  and,  (2)  that  it  is  fatally  defective  in  substance,  in 
that  it  does  not  infonn  the  defendant  of  the  nature  and  cause 
of  the  accusation  against  him,  as  required  by  the  Sixth  Amend- 
ment to  the  Constitution. 

The  contention  is  that  the  newspaper  referred  to  in  the  indict- 
ment is  not  sufficientlv  described  or  identified,  and  that  the  mat- 
ter  contained  therein  which  is  claimed  to  be  obscene  is  not  in- 
dicated so  as  to  enable  the  defendant  to  prepare  his  defense. 

The  general  rule  is  that  it  is  sufficient  for  an  indictment  to 
charge  a  statutory  offense  in  the  language  of  the  statute,  where, 
by  so  doing,  the  accused  is  sufficiently  apprised  of  the  nature 
of  the  accusation  against  him.  United  States  v.  Chai-li^  Ah 
Foo,  decided  by  this  court,  March  12,  1910  (Ante  p.  487). 

But  to  this  rule  there  is  the  qualification  that  if,  in  following 
the  language  of  the  statute  there  is  a  failure  to  cover  every  ele- 
ment of  the  offense  sought  to  be  charged,  or  if  the  language  so 
followed  docs  not  fully  and  without  uncertainty  or  ambiguity 
apprise  the  accused  of  the  nature  of  the  accusation  against  him 
so  as  to  enable  him  to  prepare  his  defense  and  to  plead  the  judg- 
ment in  bar  to  any  subsequent  prosecution  for  the  same  offense, 
additional    particulars    nuist    be    alleged.      United  States  v. 
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Cruikshank,  92  U.  S.  542 ;  United  States  i\  Hess,  124  U.  S. 
488;  United  States  v.  Carll,  105  U.  S.  611. 

Opposing  coimscl  both  rely  on  the  case  of  Rosen  v.  United 
States,  161  U.  S.  29.  But  that  case  is  not  in  point  because 
there  the  newspaper  which,  it  was  alleged,  contained  the  non- 
mailable  matter  was  described  with  particularity.  And  in  the 
case  of  Dunlop  v.  United  States,  165  U.  S.  486,  it  will  be  ob- 
served, the  indictment  gave  the  date,  edition  and  number  of 
the  paper,  and  specified  the  page  on  which  the  article  referred 
to  appeared.  The  Rosen  case  settled  the  proposition  that  it  is 
not  necessary  to  set  forth  the  obscene  matter  in  the  indictment 
if  it  is  alleged  that  it  is  too  obscene  and  of  too  indecent  a  char- 
acter to  be  spread  upon  the  records  of  the  court.  The  point 
here  raised,  however,  does  not  seem  to  have  been  passed  on  by 
the  Supreme  Court  in  any  adjudged  case. 

A  "newspaper"  may  be  generally  defined  as  a  publication 
conveying  intelligence  of  current  events  and  issued  for  general 
circulation  at  frequent  and  regular  intervals. 

To  charge  one  with  having  deposited  in  the  post-office  a  cer- 
tain newspaper  without  giving  any  further  particulars  by  which 
it  may  be  identified,  such  as  the  date,  number  or  other  descrip- 
tion; or,  if  only  a  simple  article  contained  in  the  paper  is  re- 
lied on,  not  to  refer  to  it  by  page,  title  or  otherwise,  would 
render  it  difficult,  and,  perhaps,  impossible  for  the  accused  to 
take  any  steps  in  the  preparation  of  his  defense  before  the  pro- 
duction of  the  government's  evidence  on  the  trial  of  the  case. 

The  provision  contained  in  the  Sixth  Amendment  was  in- 
tended to  secure  the  necessary  information  for  the  accused  be- 
fore his  trial  is  commenced. 

That  such  an  indictment  as  the  one  involved  in  this  case  is 
insufficient  was  held  in  United  States  v.  Harmon,  34  Fed.  872, 
and  United  States  v.  Fuller,  72  Fed.  771.  In  United  States 
v.  Clarke,  40  Fed.  325,  the  court  said,  '^An  allegation  that  a 
publication  complained  of  is  too  indecent  to  be  spread  on  the 
record,  merely  obviates  the  necessity  of  setting  out  the  contents 
of  the  publication  in  full,  as  would  otherwise  be  required.     It 
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does  not  excuse  the  pleader  for  wholly  omitting  to  describe  it, 
or  for  describing  it  in  language  too  general  to  advise  the  ac- 
cused of  what  particular  publication  or  paper  is  intended." 
The  demurrer  is  sustained. 


CHOCK  SIXG  vs.  R.  W.  BRECKONS. 
December  24,  1910. 

Bemoval  of  cause  from  territorial  court — Bevenue  law — Act  of  Febru- 
ary 9,  1909:  The  act  of  Congreas  of  February  9,  1909,  entitled,  "An 
act  to  prohibit  the  importation  and  use  of  opium  for  other  than  medidnal 
purposes/'  is  not,  except  possibly,  as  to  the  proviso  contained  in  the  first 
section,  a  revenue  law,  actions  arising  out  of  the  enforcement  of  which 
may  be  removed  from  a  court  of  the  Territory  of  Hawaii  to  this  court 
under  section  643,  Rev.  Stat. 

Same:  Whether  acts  done  with  reference  to  said  proviso  could  be  re- 
garded as  having  been  done  by  authority  or  under  color  of  a  revenue  law, 
not  necessary  to  decide  in  this  case. 

Same — Becord  on  removal  must  affirmatively  show  jurisdiction  of  fed- 
eral court:  This  court  will  not  retain  jurisdiction  of  a  cause  improperly 
removed  under  section  643,  Bev.  Stat.,  on  the  ground  that  it  is  a  case  aris- 
ing under  the  laws  of  the  United  States  and  is  one  removable  under  the 
act  of  August  13,  1888,  where  jurisdictional  facts  do  not  appear  on  the 
face  of  plaintiff's  declaration  as  filed  in  the  territorial  court. 

Same — Bemanding  cause:  Even  where  the  jurisdiction  of  the  federal 
court  of  a  cause  removed  from  a  state  or  territorial  court  is  only  doubtful 
the  proper  course  is  to  remand  the  case. 

Motion  to  r&mand  removed  cause, 

Lorrin  Andrews,  Attorney  for  Plaintiff. 
W.   W.   Thayer  and  A.  S.  Humphreys,  Attorneys  for  De- 
fendant. 

Robertson^  J.  It  appears  from  the  record  in  this  case  that 
on  October  12,  1910,  an  action  was  filed  in  the  Circuit  Court  of 
the  First  Judicial  Circuit  of  the  Territory  of  Hawaii,  wherein 
Chock  Sing,  as  plaintiff,  claimed  damages  in  the  sum  of  $10,000 
from  and  against  R.  W.  Breekons,  as  defendant,  for  an  alleged 
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trespass  upon  certain  premises  of  the  plaintiff,  situate  in  Hono- 
lulu- In  answer  to  the  plaintiff's  declaration  the  defendant 
filed  in  that  court  a  general  denial. 

On  November  1,  1910,  the  defendant  filed  in  this  court  a 
petition  for  the  removal  of  the  case,  duly  verified,  in  which  it 
is  set  forth  inter  alia,  that  the  petitioner  is  the  duly  appointed 
and  qualified  United  States  District  Attorney  in  and  for  the 
District  of  Hawaii ;  that,  on  or  about  the  29th  day  of  Septem- 
ber, 1910,  the  petitioner  received  information  which  led  him 
to  reasonably  believe  that  certain  opium  had  been  smuggled 
into  the  United  States  contrary  to  law,  and  that  such  opium 
was  at  said  time  concealed  upon  the  premises  of  said  Chock 
Sing;  that,  acting  upon  said  information  and  belief,  he  visited 
said  premises  and,  with  the  consent  of  the  plaintiff  in  said  ac- 
tion, made  a  search  of  the  premises  in  order  to  ascertain 
whether  such  opium  was  so  concealed  there;  that  no  trial  or 
hearing  has  been  had  of  said  action;  and  that  the  petitioner 
was  therein  acting  under  color  of  his  office,  and  by  authority 
of  the  revenue  laws  of  the  United  States.  The  petition,  which 
was  accompanied  with  a  bond  for  costs,  prayed  that  the  cause 
be  removed  to  this  court,  and  that  a  writ  of  certiorari  issue  for 
the  record  and  proceedings  had  in  the  cause  in  the  territorial 
court. 

The  writ  was  issued  as  prayed  for,  and  a  certified  transcript 
of  the  pleadings  and  papers  filed  in  said  court  has  been  filed  in 
this  court. 

The  plaintiff  now  moves  that  the  cause  be  remanded  to  the 
court  from  whence  it  has  been  brought  on  the  grounds  that  the 
petition  for  removal  does  not  show  sufficient  grounds  for  such 
removal,  and  that  the  record  does  not  show  sufficient  facts  to 
give  this  court  jurisdiction  of  the  cause. 

The  cause  was  removed  pursuant  to  the  provisions  of  section 
643  of  the  Revised  Statutes.  The  theory  of  the  defendant's 
counsel  is  that  the  act  of  Congress  of  February  9,  1909,  en- 
titled "An  act  to  prohibit  the  importation  and  use  of  opium 
for  other  than  medicinal  purposes,"  is  a  revenue  law,  (it  being 
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conceded  to  be  the  law  referred  to  in  defendant's  petition  in  the 
phrase  ^*by  the  authority  of  the  revenue  laws  of  the  United 
States")  and  that  the  defendant,  being  engaged  in  his  official 
capacity  in  the  enforcement  of  that  law,  the  case  is  within  the 
purview  of  the  above  mentioned  section  of  the  Revised  Statutes 
which  authorizes  the  removal  of  suits  commenced  against  officers 
acting  by  authority  of  any  revenue  law  of  the  United  States, 
on  account  of  anv  act  done  under  color  of  anv  such  law,  or  on 
account  of  any  right,  title  or  authority  claimed  under  such  law. 

The  act  of  February  9,  1909,  is  purely  a  penal  statute  ex- 
cepting, possibly,  that  part  of  it  which  is  contained  in  the  pro- 
viso in  the  first  section,  that  "opium  and  preparations  and  deri- 
vatives thereof,  other  than  smoking  opium  or  opium  prepared 
for  smoking,  may  be  imported  for  medicinal  purposes  only, 
under  regulations  which  the  Secretary  of  the  Treasury  is  hereby 
authorized  to  prescribe,  and  when  so  imported  shall  be  subject 
to  the  duties  which  are  now  or  may  hereafter  be  imposed  by 
law."  Wliether  acts  done  with  reference  to  that  portion  of  the 
statute  could  be  regarded  as  having  been  done  by  authority  or 
under  color  of  a  revenue  law  it  is  not  necessarv  to  here  decide 
because  the  defendant  has  not  alleged  in  his  petition  for  re- 
moval that  he  was  acting  under  that  proviso.  The  petition 
alleges  that  the  defendant  was  searching  for  opium  which  had 
been  smuggled  into  the  United  States  contrary  to  law.  As  the 
pleading  is  to  be  construed  against  the  pleader,  it  is  impossible 
to  assume  or  infer  that  the  defendant  was  searching  for  opium 
other  than  smoking  opium  or  opium  prepared  for  smoking 
which  was  subject  to  duty. 

Assuming  that,  as  contended  by  coimsel,  a  United  States 
district  attorney  may,  at  times,  in  the  discharge  of  his  official 
duties,  be  called  upon  to  act  by  authority  or  under  color  of  a 
revenue  law,  the  result  of  the  decided  cases  seems  clearly  to  be 
that  in  order  to  warrant  the  removal  of  a  cause  which  has  been 
conmienced  in  a  local  court,  on  that  ground,  it  must  be  made 
to  appear  in  and  by  the  petition  that  the  acts  which  constitute 
^  the  cause  of  action  were  in  fact  connected  with  official  duties 
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under  a  revenue  law.  See  Tennessee  v.  Davis,  100  U.  S.  257 ; 
Peoples'  United  States  Bank  v.  Goodiv^in,  162  Fed.  937; 
Illinois  V.  Fletcher,  22  Fed.  776;  Johnson  r.  Wells  Fargo  & 
Co.,  98  Fed.  3. 

It  is  a  rule  of  general  application  in  the  matter  of  the  re* 
moval  of  causes  that  the  record  must  show  affirmatively  the 
jurisdictional  facts  upon  which  the  right  of  removal  depends. 

It  must  be  held,  therefore,  that  the  defendant's  petition  in 
this  case  does  not  show  that  it-  is  a  cause  which  is  a  reraovable 
one  under  section  643  of  the'  Revised  Statutes. 

It  is  next  contended  on  behalf  of  the  defendant  that  there 
can  be  no  dispute  that  the  cause  is  one  arising  under  the  laws 
of  the  United  States  which  might  have  been  removed  to  this 
court  "hy  the  method  prescribed  in  the  act  of  March  3,  1875," 
and  that  this  court  ought  to  take  jurisdiction  of  the  case  on  that 
ground. 

Counsel  seem  to  have  overlooked  the  fact  that  the  act  of  1875 
was  amended  by  the  act  of  March-  3,  1887,  24  Stat.  552, 
which  in  turn  was  amended  by  the  act  of  August  13,  1888, 
25  Stat.  433. 

This  fact  is  important  in  that  while  under  the  original  act 
a  federal  question  could  be  introduced  and  grounds  for  re- 
moval be  brought  into  the  record  by  the  petition  for  removal, 
under  the  amendatorv  acts  a  cause  mav  be  removed  onlv  where 
the  facts  necessary  to  give  the  federal  courts  jurisdiction  ap- 
pear in  the  plaintiffs  statement  of  his  own  claim.  Tennessee 
r.  Vni4)n  and  Planters'  Banl\  152  U.  S.  454;  Walher  r.  Col- 
lins, 167  U.  S.  57;  Arkansas  v.  Kansas  £  Texas  Coal  Co.,  183 
U.  S.  185 ;  Southern  Bailway  Co.  v.  Miller,  217  U.  S.  209. 

This  court  may  take  judicial  notice  of  the  fact  that  the  de- 
fendant, R.  W.  Breckons,  is  the  IJnit-ed  States  District  Attorney 
for  the  District  of  Hawaii,  but  that  fact  alone  is  not  enough  to 
give  this  court  jurisdiction  to  try  the  action.  There  is  nothing 
in  the  plaintiff's  declaration  to  show  that  the  cause  grows  out 
of  any  acts  done  by  the  defendant  in  his  official  capacity.  It 
does  not  appear  that  any  federal  question  is  involved,  or  that 
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the  case  is  anything  more  than  an  ordinary  common  law  action 
of  trespass. 

Counsel  for  defendant  rely  principally  on  the  case  of  Bryant 
Bros.  V.  Robinson,  149  Fed.  321.  In  that  case  it  was  held 
that  a  case  of  which  the  circuit  court  has  jurisdiction,  and  which 
is  properly  removable  from  the  state  court  in  which  it  has 
been  instituted  under  the  act  of  August  13,  1888,  should 
not  be  remanded  merely  because  it  was  professedly  removed 
under  section  643  of  the  Revised  Statutes.  But  in  that  case 
the  fact  that  the  action  was  brought  against  the  defendant,  a 
postmaster,  in  his  official  capacity,  appeared  on  the  face  of  the 
plaintiff's  petition  in  the  state  court,  and,  further,  the  state 
court  had  made  and  entered  an  order  of  removal  which  was  in 
substantial  compliance  with  the  prescribed  practice  under  the 
act  of  1888. 

In  the  case  at  bar  the  procedure  was  strictly  according  to 
that  provided  in  section  643,  for  the  removal  of  cases  brought 
against  revenue  officers  or  otherwise  arising  under  the  revenue 
laws.  The  territorial  court  made  no  order  of  removal  in  this 
case. 

The  case  of  Peoples'  United  States  Bcunk  v.  Goodmn,  160 
Fed.  727,  presented  the  converse  of  the  situation  here  involved. 
In  that  case  an  action  for  libel  was  instituted  in  a  state  court 
against  an  assistant  attorney  general  for  the  Post  Office  Depart- 
ment and  a  post  office  inspector  of  the  United  States.  There 
was  nothing,  however,  in  the  plaintiff's  petition  to  show  that 
the  defendants  were  officers  of  the  United  States  or  that  they 
were  acting  in  an  official  capacity  in  the  publication  of  the  libel. 
The  defendants,  who  claimed  that  the  plaintiff  had  fraudu- 
lently suppressed  the  facts  for  the  purpose  of  preventing  the 
removal  of  the  cause,  had  the  case  removed  to  the  United  States 
circuit  court  upon  the  sole  ground  that  a  federal  question  was 
involved.  The  plaintiff  then  moved  to  remand  the  cause  to  the 
state  court.  The  defendants'  contention  that  even  if  the  cause 
had  been  improperly  removed  under  the  act  of  1887,  the  cir- 
ciiit  court  should  nevertheless  take  jurisdiction  of  it  as  one  re- 
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movable  under  section  643  of  the  Revised  Statutes,  was  over- 
•  ruled.    The  court  said  (pp.  732,  733)  : 

"  But  it  is  urged  that  even  if  defendants  erred  in  removing 
this  cause,  under  the  provisions  of  section  2  of  the  act  of  March 
3, 1887,  it  could  have  been  brought  into  this  court  by  certiorari 
under  section  643  Rev.  St.,  it  being  claimed  that  the  defendants 
are  revenue  officers,  and,  for  that  reason,  the  cause  should  not 
be  remanded,  but  the  court  should  treat  it  as  removed  under 
that  section.  Assuming,  without  deciding,  that  the  assistant 
attorney  general  of  the  Post  Office  Department  and  post  office 
inspectors  are  revenue  officers  within  the  meaning  of  section 
643,  Rev.  St.,  has  the  court  the  power  to  act  as  suggested  by 
counsel?  That  the  court  may  permit  amendments  of  imma- 
terial matters  where  the  jurisdiction  is  apparent  from  the  face 
of  the  record  is  true.  *  *  *  Still,  this  does  not  justify  the 
court  in  sustaining  defendants'  contention.  An  examination 
of  these  two  provisions  of  the  statutes  will  show  that  the  pro- 
ceedings are  different  entirely.  In  the  one  instance  the  petition 
is  presented  to  the  state  court,  and  the  order  for  removal  made 
by  that  court  In  the  other  the  petition  is  presented  to  the 
court  of  the  United  States  and  a  certiorari  ordered  by  that 
court.  *  *  *  For  the  court  to  treat  the  action  now  as  re- 
moved under  section  643  would  practically  amount  to  an  amend- 
ment of  a  record  which  fails  to  show  jurisdiction  of  the  court. 
This  is  not  permissible." 

The  reasoning  of  the  learned  judge  in  that  case  is  applicable 
to  this  case. 

It  has  been  repeatedly  held  that  even  where  it  appears  that 
the  jurisdiction  of  the  federal  court  of  a  cause  removed  from  a 
state  court  is  doubtful  the  proper  course  is  the  remand  of  the 
case.  McKown  v.  Kansas  &  T.  Coal  Co.,  105  Fed.  657 ;  Groel 
V.  United  ElectHc  Co.,  132  Fed.  252 ;  Nash  v.  McNamara,  145 
Fed.  541 ;  Hill  v.  Woodland  Amusement  Co.,  158  Fed.  530. 

It  is  clear  that  this  case  should  be  remanded. 

The  plaintiff's  motion  is  granted,  and  an  order  remanding 
the  case  to  the  Circuit  Court  of  the  First  Judicial  Circuit  of  the 
Territory  of  Hawaii  will  be  signed  on  presentation. 
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IX  THE  MATTER  OF  M.  D.  MOXSARRAT,  a  Bankrupt. 

January  7,  1911. 

General  orders  in  bankruptcy — Construction:  In  the  following  words 
from  General  Order  XII,  **and  thereafter  all  the  proceedings,  •  »  * 
shall  be  had  before  the  referee,*'  the  word  ** shall"  is  directory,  and  the 
jurisdiction  of  the  judge  over  such  of  the  said  proceedings  as  may  be 
brought  before  him  in  the  first  instance  is  not  thereby  ousted. 

Bankruptcy — Validity  of  a  sale  of  bankrupt's  property  by  a  trtistee: 
A  sale  of  bankrupt's  property  at  private  sale,  by  a  trustee  without  its  ap- 
praisal and  without  the  order  of  the  court  and  which  has  nou  been  ap- 
proved by  the  court,  vests  no  title  in  the  buyer. 

Same — Jurisdiction:  A  court  of  bankruptcy  has  jurisdiction  over 
proceedings  brought  before  it,  both  in  the  nature  of  summary  and  plenary 
actions,  to  try  the  title  to  property  of  the  bankrupt  once  in  the  possession 
of  the  court  and  sold  by  the  trustee  without  authority. 

In  Bankruptcy:  Demurrer  to  petition  against  the  approval 
of  the  trustee's  accounts. 

C.  F.  Peterson,  Attorney  for  the  Bankrupt 

E,  C,  Peters,  Attorney  for  A.  F,  Cooke. 

Thompson,  demons  &  Wilder,  Attorneys  for  the  Trustee. 

DoT.E,  J.  In  the  matter  of  the  bankruptcy  of  M.  D.  Mon- 
sarrat,  the  bankrupt  has  filed  a  petition  against  the  approval  of 
the  accounts  of  the  trustee,  alleging  mismanagement  of  the  es- 
tate and  illegal  transactions,  and  further  alleging  a  sale  of  100 
shares  of  the  Palolo  Land  &  Improvement  Company,  Limited, 
for  $100.00  to  A.  F.  Cooke  at  private  sale  without  any  ap- 
praisal having  b(H*n  made  of  such  stock  and  without  notice  of 
such  sale  to  the  petitioner  or  to  the  creditor  holding  the  ma- 
jority in  amount  of  claims  against  the  estate  and  without  any 
order  of  court  authorizing  such  sale  and  without  reporting  such 
sale  to  the  court  or  the  referee  or  the  creditors  of  the  bankrupt, 
until  over  a  year  after  the  same  was  made,  and  without  dcv 
positing  the  proceeds  thereof  in  the  government  depository  until 
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after  such  sale  was  reported  to  the  referee  as  aforesaid ;  and  the 
petitioner  alleges  that  the  said  price  for  such  property  was 
grossly  inadequate  and  that  the  property  was  worth  at  that  time 
not  less  than  $1000 ;  hut  that  the  trustee  was  misled  by  false 
representations  of  the  said  Cooke  to  the  effect  that  the  stock 
was  not  worth  more  than  $100 ;  and  prays  that  the  said  trustee 
and  the  said  A.  F.  Cooke  be  cited  to  appear  and  show  cause 
why  an  order  should  not  be  made  setting  aside  the  said  sale,  and 
that  the  trustee  be  not  discharged  until  he  has  properly  admin- 
istered the  said  estate. 

The  said  trustee  and  A.  F.  Cooke  filed  their  demurrers  to  the 
petition,  the  grounds  of  such  demurrers  being  mainly  that  the 
court  has  no  jurisdiction  in  the  matter  raised  by  the  petition 
but  that  under  reference  to  the  referee  the  latter  has  the  sole 
jurisdiction  to  hear  and  dispose  of  the  case  subject  to  review  by 
the  judge ;  also  that  the  court,  including  the  referee,  is  without 
jurisdiction  to  try  the  petition  for  setting  aside  the  sale  of 
stock  to  A.  F.  Cooke,  that  being  an  issue  which  can  only  be 
tried  by  a  court  of  equity. 

On  the  first  point  the  rule  relied  upon  by  the  respondents  is 
to  be  found  in  General  Order  XII,  providing  for  reference  of 
cases  to  the  referee,  and  upon  such  reference  the  order  recites 
"and  thereafter  all  the  proceedings,  except  such  as  are  required 
by  the  act  or  by  these  general  orders  to  be  had  before  the  judge, 
shall  be  had  before  the  referee,"  respondents  taking  the  ground 
that  such  order  is  imperative  and  places  within  the  referee  the 
sole  jurisdiction  of  such  proceedings. 

It  is  to  be  noticed  that  there  is  no  provision  in  the  bank- 
ruptcy act  which  enacts  such  a  rule,  nor  has  any  case  been  pre- 
sented by  counsel  nor  discovered  by  the  court  in  which  this 
point  was  at  issue. 

Counsel  have  cited  cases  in  support  of  their  contention,  one 
of  which  is  In  re  Reliance  Co.,  100  Fed.  Rep.  619.  This  case 
deals  only  with  objections  to  receivers'  accounts  for  expenses  of 
administration.  The  point  in  question  was  not  in  issue  and 
the  decision  has  no  bearing  upon  it.     In  the  case  of  In  re  Gut- 
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tersorij  136  Fed.  Rep.  689,  cited  on  the  same  point,  the  trustee 
had  petitioned  the  referee  for  leave  to  sell  certain  assets  at  auc- 
tion or  at  private  sale,  which  was  granted.  The  bankrupt  ap- 
pealed to  the  judge,  who  said:  "At  the  argument  the  bank- 
rupt objected  to  a  private  sale  and  to  sale  before  appraisement. 
It  does  not  appear  that  these  objections  were  made  to  the 
referee,  and  they  cannot  be  made  for  the  first  time  before  the 
judge.  If  either  objection  is  substantial,  the  bankrupt  should 
apply  to  the  referee  for  a  modification  of  the  original  judg- 
ment." It  does  not  appear  in  this  case  that  the  judge  refused 
to  act  on  the  bankrupt's  objection  on  the  groimd  of  want  of 
jurisdiction  but  rather  because  the  point  raised  before  the  judge 
had  not  been  made  before  the  referee  and  of  course  was  not  and 
could  not  have  been  certified  up  in  obedience  to  the  rule  of 
General  Order  XXVII.  In  re  Kelly  Dry  Goods  Co.,  4  Am. 
B.  R.  528. 

In  the  case  of  In  re  Cobb,  112  Fed.  Rep.  655,  also  cited  by 
counsel  for  the  trustee  on  the  same  point,  the  provision  referred 
to  of  General  Order  XII  was  mentioned  merely  incidentally 
in  the  consideration  of  another  point  and  was  not  in  issue  and 
no  ruling  was  made  in  regard  to  it. 

It  therefore  appears  that  this  court  is  free  to  construe  that 
part  of  General  Order  XII  referred  to  and  particularly  the 
word  "shall"  in  the  last  sentence  quoted, — "shall  be  had  before 
the  referee."  There  would  not  seem  to  be  any  reason  to  ap- 
prehend that  the  Supreme  Court  of  the  United  States,  in  adopt- 
ing this  rule,  had  any  intention  of  construing  the  bankruptcy 
act  with  the  strict  meaning  contended  for.  Is  it  not  more  likely 
that  the  word  "shall"  and  the  sentence  in  which  it  is  found  was 
used  in  a  directory  sense  and  that  it  w^as  merely  intended  to 
mean  that  after  reference  the  referee  should  have  general 
charge  of  the  subsequent  proceedings,  mainly  having  in  view 
the  administration  of  the  ordinary  progress  of  the  settlement 
of  the  estate  and  the  conduct  of  hearings  therefor,  according 
to  the  powers  given  him  by  the  bankruptcy  act,  general  orders 
and  rules  of  court?     While  he  has  these  powers  and  duties,  it 
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does  not  appear  that  they  are  not  also  held  by  the  judge.  A 
district  court  of  a  Territory  is  a  court  of  bankruptcy  and  "may 
include  the  referee.  Bankiniptcy  act,  sec.  1,  divisions  7  and 
8.  Such  court  has  original  jurisdiction,  among  other  powers, 
to  allow  and  disallow  claims,  to  cause  the  estates  of  bankrupts 
to  be  collected,  reduced  to  money  and  distributed,  and  to  de- 
termine controversies  in  relation  thereto,  except  as  otherwise 
provided  in  the  act.  Id.  sec.  2.  The  referee  may  perform 
such  part  of  the  duties  *  *  *  as  are  by  this  act  conferred 
on  courts  of  bankruptcy  and  as  shall  be  prescribed  by  rules  or 
orders  of  the  courts  of  bankruptcy  of  their  respective  districts"  ; 
with  some  exceptions  stated  in  the  act.     Id.  sec.  38,  div.  4. 

While  the  referee  is  given  these  powers  there  are  no  words 
taking  them  away  from  the  judge,  who,  as  the  court  of  bank- 
ruptcy, is  invested  with  original  jurisdiction  to  do  these  things. 

This  continuing  jurisdiction  of  the  judge  appears  to  be 
recognized  in  practice,  there  being  numerous  cases  of  petitions 
to  the  district  courts  both  in  the  nature  of  summary  and  ple- 
nary actions,  and  the  trial  of  such  actions  by  such  courts,  when 
it  must  be  supposed  that  orders  of  reference  had  been  made. 
Whitney  v.  Wenman,  198  TJ.  S.  539,  is  one  case  in  point. 

The  contention  of  the  respondents  would,  if  correct,  greatly 
diminish  the  effectiveness  of  courts  of  bankruptcy,  and  em- 
barrass and  delay  the  settlement  of  such  controversies  as  may 
be  had  before  such  courts.  It  could  never  have  been  intended 
by  Congress  that  such  controversies,  many  of  them  involving 
principles  of  equity  practice,  should  first  be  determined  by 
referees  and  only  by  the  judges  on  appeal  from  the  referees. 

"The  word  'shall,'  when  used  by  the  legislature  to  a  court,  is 
usually  a  grant  of  authority,  and  means  'may'."  Becker  r. 
Lebanon  &  M.  Ry.  Co.,  41  Atl.  612,  613. 

"  The  word  sliall  may  be  held  to  be  merely  directory,  when 
no  advantage  is  lost,  when  no  right  is  destroyed,  when  no  benefit 
is  sacrificed,  either  to  the  public  or  to  any  individual,  by  giving 
it  that  construction ;  but  if  any  right  to  anyone  depends  upon 
giving  the  word  an  imperative  construction,  the  presumption 
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is,  that  the  word  was  used  in  reference  to  such  right  or  benefit-" 
Wheeler  v.  City  of  Chkago,  24  111.  105,  107-108 ;  CUy  of  Mad- 
ison V.  Daley,  58  Fed.  Rep.  751,  753 ;  First  National  Bank  v, 
Neill,  34  Pac.  (Mont.)  180,  181. 

The  second  ground  of  demurrer,  i.  e.,  that  the  petition  pre- 
sents an  issue  that  can  only  be  tried  in  a  court  of  equity,  must 
also  be  overruled ;  inasmuch  as  the  court  had  possession  of  the 
shares  of  stock  in  the  Palolo  Land  &  Improvement  Company, 
Limited,  and  the  sale  of  them  by  the  trustee  being  made  with- 
out their  appraisal,  as  required  by  law  (B.  A.,  sec.  70b),  and 
at  private  sale  without  the  order  of  the  court  (Gen.  Order  18, 
div.  1),  and  not  having  been  approved  by  the  court,  no  title 
has  vested  in  the  grantee.  In  re  Shea,  11  Am.  B.  R  207,  210- 
211;  Williamson  v.  Berry,  49  U.  S.  508,  560-563;  Collier  on 
Bankruptcy  (7th  ed.)  401,  sec.  23b,  subd.  e.  This  being  the  case, 
the  jurisdiction  of  the  court  under  division  7  of  section  2  and 
section  70b  of  the  bankruptcy  act,  continues.  "  The  court  had 
possession  of  the  property  and  jurisdiction  to  hear  and  deter- 
mine the  interests  of  those  claiming  a  lien  therein  or  owner- 
ship thereof.  We  do  not  think  this  jurisdiction  can  be  ousted 
by  a  surrender  of  the  property  by  the  receiver  without  the  au- 

thoritv  of  the  court.     *     *     *     The  district  court  had  the 

t' 

right  in  a  proceeding  in  the  nature  of  a  plenary  action,  in 
which  the  parties  were  duly  served  and  brought  into  court,  to 
determine  their  rights  and  to  grant  full  relief  in  the  premises,'^ 
Whitney  v.  Wenman,  198  U.  S.  539,  553;  Mueller  r.  Nugent, 
184  Id.  1,  14;  In  re  Baudouine,  3  Am.  B.  R,  651,  655;  In  re 
Kellogg,  113  Fed.  Rep.  120,  124-127. 

The  exceptions  of  section  2  division  7  are  found  in  section 
23b  and  do  not  include  the  case  submitted  by  the  petition.* 

Another  ground  of  demurrer  to  the  effect  that  the  said  A.  F. 
Cooke  was  not  made  a  party  has  l)een  corrected,  by  bringing 
him  into  court  and  his  appearing  as  a  respondent  and  filing  his 
demurrer. 

Another  ground  of  demurrer  is  general  to  the  petition  and 
is  without  merit. 

The  demurrers  are  overruled  on  all  grounds. 
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IX  THE  MATTER  OF  M.  D.  MONSARRAT,  a  Bankrupt. 

March  30,  1911. 

Bankruptcy — StUe  of  property — Inadequacy  of  price — Appraisal, 
necessity  of — Disposition  of  property  on  setting  aside  sale:  While  the 
want  of  an  appraisal  does  not  necessarily  invalidate  a  sale  by  a  trustee  of 
property  of  a  bankrupt's  estate,  and  a  sale  for  a  reasonable  price,  without 
appraisal  may  be  confirmed,  a  private  sale  without  appraisal  for  one  hun- 
dred dollars,  though  ordered  by  the  referee,  of  property  which  was  worth 
five  hundred  dollars  and  which  would  probably  have  brought  that  sum  at 
public  auction,  not  allowed  to  stand  unless  the  purchaser  pays  to  the  trus- 
tee the  difference  in  value,  with  interest. 

As  the  alternative,  the  purchaser  may  return  the  property  and  have 
back  the  purchase  price  with  interest,  the  property  to  be  sold  by  the  trus- 
tee at  public  auction  after  due  advertisement;  provided,  that  if  the  funds 
of  the  estate  shall  be  sufficient  to  pay  the  claims  allowed  and  proper  costs 
and  expenses  of  administration,  the  property  to  be  returned  to  the  bankrupt. 

Same — Sale  of  property — Notice  to  creditors:.  Under  the  law  requir- 
ing that  notices  to  creditors  ''shall  be  addressed  as  specified  in  the  proof 
of  debt,"  notice  sent  to  a  creditor  whose  name  and  address  appear  in  the 
bankrupt's  schedule  of  liabilities,  is  not  notice  to  an  assignee  of  the  credi- 
tor, whose  proof  of  claim,  containing  his  address,  was  duly  filed  with  the 
referee;  unless  the  notice  sent  to  the  assignor  reaches  the  assignee. 

Same — Administration  of  estate — Collection  of  assets — Trustee's  duty: 
The  trustee's  failure  to  use  proper  efforts  to  realize  upon  collectable  debts 
due  the  estate,  subjects  him  to  the  risk  of  being  surcharged  to  the  extent 
of  their  value  less  reasonable  costs  and  expenses  of  collection. 

Same — Administration  of  estate — Payment  of  taxes — Trustee's  duty: 
The  trustee's  failure  to  pay  taxes,  when  having  in  hand  sufficient  funds, 
by  reason  whereof  the  estate  is  subjected  to  interest  and  penalties,  renders 
him  liable  to  be  surcharged  to  the  extent  of  such  interest  and  penalties. 

In  Bankruptcy:     Petition  to  set  aside  sale  and  to  review 
accounts  of  trustees 


C.  F.  Peterson,  Attorney  for  the  Bankrupt. 

E.  C.  Peters,  Attorney  for  A.  F.  Cooke. 

Thompson,  Clemens  &  Wilder,  Attorneys  for  the  Trustee. 

Dole,  J.     The  bankrupt  has  filed  a  petition  against  the  ap- 
proval of  the  accounts  of  the  trustee,  alleging  neglect  of  his 

41— D 
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duties  on  the  part  of  the  trustee,  mismanagement  of  the  estate 
and  illegal  transactions,  consisting  of  failure  to  collect  debts 
due  the  bankrupt's  estate  whereby  they  have  become  outlawed, 
and   delay  in  administration  causing  unnecessary  expense  to 
accrue  in  the  way  of  taxes  due  the  government,  and  repeated 
annual  premiums  for  surety  on  the  trustee's  bond,  and  further 
alleging  the  sale  of  one  hundred  shares  of  the  Palolo  Land  & 
Improvement  Company,  Limited,  for  one  hundred  dollars  to  A. 
F.  Cooke  at  private  sale  without  appraisal  having  been  made 
of  such   stock   and   without  notice  of  such  sale   to  the   peti- 
tioner or  to  the  creditor  holding  the  majority  in  amount  of 
claims  agaiuvSt  the  OvState  and  without  any  order  of  court  author- 
izing such  sale  and  without  reporting  such  sale  to  the  court  or 
the  referee  for  confirmation,  or  to  the  creditors  of  the  banknipt, 
until  over  a  year  after  the  same  was  made,  and  without  de- 
positing the  proceeds  thereof  in  the  government  depository  or 
drawing  therefrom  by  checks    countersigned    by  the    referee 
until  after  such  sale  was  rej>orted  to  the  referee  as  aforesaid; 
and  the  petitioner  alleges  that  the  said  price  for  such  property 
was  grossly  inadequate  and  that  the  proi:K3rty  was  worth  at 
that  time  not  less  than  one  thousand  dollars;  but  that  the  trus- 
tee was  misled  by  false  representations  of  the  said  Cooke  to  the 
effect  that  the  stock  was  not  worth  more  than  one  hundred  dol- 
lars;  and  that  he  has  offered  the  creditors,  the  trustee,  the 
referee  and  the  said  A.  F.  Cooke,  to  pay  the  debts  of  the  said 
bankrupt  estate  with  costs  and  expenses  on  condition  that  the 
assets  of  the  estate  be  vested  in  him,  and  was  able  to  perform 
his  part  of  such  offer,  which  offer  was  declined,  and  that  he 
still  offers  and  is  able  to  pay  such  debts,  costs  and  expenses  in 
consideration  of  the  return  to  him  of  the  said  one  hundred  paid 
up  shares  of  stock  in  tlie  said  Palolo  Land  &  Improvement 
Company,  Limited;  and  ])rays  that  the  said  trustee  and  the 
said  A.  F.  Cooke  be  cited  to  apiK?ar  and  show  cause  why  an 
order  should  not  be  made  setting  aside  the  said  sale,  and  that 
the  said  stock  be  returned  to  the  trustee  or  to  the  petitioner ;  that 
the  trustee  be  not  discharged  imtil  he  has  properly  adminis- 
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terod  the  estate,  and  that  he  be  surcharged  with  the  amount  of 
debts  due  the  estate  not  collected. 

The  said  A.  F.  Cooke  appeared  in  answer  to  a  summons  and 
later  became,  by  consent,  of  record  as  representing  the  Palolo 
Land  &  Improvement  Company,  Limited. 

The  answer  of  the  trustee  admits  the  sale  of  stock,  referred 
to  in  the  complaint,  at  private  sale,  that  the  proceeds  thereof 
were  not  placed  in  the  government  depository  as  alleged,  which 
neglect  was  due  to  ignorance  of  the  law  on  the  part  of  the  trus- 
tee, that  certain  of  his  expenditures  were  made  otherwise  than 
by  check  on  such  depository  countersigned  by  the  referee,  and 
generally  denies  the  rest  of  the  complaining  allegations  of  the 
petition  and  explains  that  the  sale  of  the  said  stock  was  for  a 
full  cash  value  therefor,  and  in  compliance  with  the  require- 
ments of  the  statute,  except  as  to  the  matter  of  the  non-appraisal 
of  the  said  stock,  should  such  non-appraisal  be  shown. 

The  answer  further  contends  that  it  is  beyond  the  power  of 
the  referee  or  of  this  court  to  accept  or  authorize  the  accept- 
ance of  the  said  offer  of  the  petitioner  to  pay  the  debts  of  the 
bankrupt  estate  and  the  accruing  costs  and  expenses,  in  con- 
sideration of  the  return  to  him  of  such  stock. 

The  answ^er  of  A.  F.  Cooke  denies  the  allegations  of  the 
petition  which  relate  to  complaints  of  false  representations  by 
him  to  the  trustee,  and  illegality  and  insufficiency  of  price,  and 
the  petitioner's  demand  that  he  return  such  stock  to  him  in 
view  of  his  offer,  as  stated  above,  and  his  refusal  to  make  such 
return;  and  makes  allegations  that  tend  to  show  the  sale  to 
have  been  fair  and  reasonable  and  only  entered  into  by  him 
upon  repeated  solicitations  of  the  trustee  that  he  purchase  the 
same,  there  being  no  demand  therefor  from  others. 

The  court  finds  that  there  is  no  showing  of  false  or  mislead- 
ing representations  on  the  part  of  the  said  A.  F.  Cooke  to  the 
trustee  as  to  the  value  of  the  stock  in  question,  and  that  his  at- 
titude in  the  matter  is  free  from  suspicion  of  inequitable  con- 
duct. 

I  am  satisfied  that  no  appraisers  were  appointed  in  the  bank- 
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rupt  estate  before  the  sale  of  stock  in  question  and  that  such 
stock  was  sold  without  appraisal.  I  need  not  give  in  detail  my 
reasons  for  reaching  this  conclusion;  briefly,  although  it  is  a 
negative  proposition,  the  past  referees,  with  the  exception  of 
two  who  are  absent  from  the  Territory,  who  have  had  to  do 
with  the  case,  know  nothing  of  such  appointment.  The  trustee 
who  has  been  in  charge  of  the  estate  from  the  beginning,  and 
who  was  a  witness  in  these  proceedings,  had  nothing  to  say 
about  such  appointment,  although  it  is  most  likely  that  he 
would  have  known  of  it  if  it  had  been  made,  and  it  being  ob- 
vious that  it  was  for  his  interest  to  have  mentioned  it  if  he  had 
known  of  such  appointment.  The  present  referee,  Thayer,  has 
no  knowledge  of  any  appointment  of  appraisers  previous  to  his 
incumbency;  he  did  not  appoint  any  previous  to  the  sale  in 
question,  and  did  appoint  appraisers  in  the  spring  of  1910,  a 
year  and  a  half  after  this  sale.  The  presumption  that  apprais- 
ers were  appointed  before  Thayer's  incumbency,  is  weak,  in 
that  there  is  no  time  fixed  by  statute  or  rule  when  appraisers 
shall  be  appointed,  and  such  appointment  is  likely  to  be  delayed 
until  intended  sales  make  it  necessary.  See  Rawlins'  testi- 
mony, Tr.  208.  The  importance  of  an  appointment  is  that  it 
fixes  a  standard  of  values,  by  which  the  court  may  measure  the 
reasonableness  of  the  amount  realized  from  sales.  For  instance 
a  sale  for  less  than  75%  of  the  appraised  value  of  the  property 
sold  cannot  be  sustained  without  the  approval  of  the  court. 
Bankrupt  act,  sec.  70b.  A  failure,  however,  to  appraise  bank- 
rupt property  before  sale,  docs  not  necessarily  invalidate  the 
sale.  Collier  on  Bankruptcy  (7th  and  8th  eds.),  834.  If  a 
sale  without  appraisal  brings  a  reasonable  price,  it  may  be  con- 
firmed by  the  court.  The  sale  of  this  stock  brought  one  dollar 
a  share, — one  hundred  dollars  for  the  hundred  shares.  Was 
that  their  true  value?  There  is  much  testimony  on  this  point; 
evidence  of  the  area  and  quality  of  the  land  of  the  Palolo  Land 
&  Improvement  Company,  Limited,  the  debts  of  the  company^ 
the  condition  and  prospects  of  the  land  market,  etc.,  etc.  It 
is  not  easy  to  estimate  values  from  this  kind  of  testimony  when 
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the  market  is  dull.  Speculative  estimates  are  sometimes  as 
good  as  the  more  conservative  ones  for  this  purpose,  especially 
whep  they  represent  a  market  cash  valuation,  realizable  upon 
opportunity. 

Two  witnesses,  Mr.  Armitage  and  Mr.  Gear,  testified  that 
thev  would  have  bid  at  least  five  dollars  a  share  had  these  one 
.  hundred  shares  been  offered  at  auction  in  the  fall  of  1908.  Mr. 
Armitage  is  a  broker  dealing  in  corporation  stock  and  in  1908 
held  fifty  shares  in  the  Palolo  Land  &  Improvement  Company, 
Limited,  which  he  turned  over  to  Mr.  Gear  to  sell  for  not  less 
than  fifty  dollars  a  share  and  to  make  what  he  could  by  selling 
them  above  that  figure.  Mr.  Gear  was  a  real  estate  dealer  in 
1908, — ^before  and  after,  was  acquainted  with  the  lands  of  the 
said  company  and  of  its  financial  status,  and  was  dealing  in 
laud  adjacent  thereto.  After  an  examination  involving  some 
analysis  of  conditions  of  the  land  market,  the  standing  of  the 
Palolo  Land  &  Improvement  Company,  Limited,  and  matters 
relating  to  its  lands  at  that  time,  he  said  that  he  would  have 
chanced  a  bid  of  five  hundred  dollars  on  the  hundred  shares  in 
the  latter  part  of  1908,  if  he  had  had  an  opportimity  at  auc- 
tion. The  fact  that  both  of  these  two  witnesses  estimated  the 
value  of  the  stock  at  that  time  at  fiftv  dollars  a  share  for  sell- 
ing  purposes,  and  that  they  would  have  bid  five  dollars  a  share 
at  auction  if  they  had  had  the  chance,  is  a  strong  showing  of  the 
risk  that  was  run  in  disposing  of  them  at  private  sale  for  one 
dollar  a  share.  General  Order  XVIII,  paragraph  1,  requires 
sales  to  be  at  public  auction  unless  otherwise  ordered  by  the 
court  The  referee  took  the  responsibility  of  a  private  sale  with 
the  result  that  property  that  would  probably  have  brought  five 
hundred  dollars  and  which  ought  to  have  had  the  chance  of  a 
public  auction,  was  closed  out  for  one  hundred  dollars  at  pri- 
vate sale.  It  would  appear  that  imder  this  showing  the  failure 
to  have  the  property  appraised  must  be  considered  to  be  fatal 
to  the  validity  of  the  sale. 

A  further  point  of  the  complaint  is  that  the  referee  failed 
to  notify  the  creditor  holding  the  largest  claim.     This  was  one 
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C.  J.  Hutchins,  to  whom  was  assigned  the  claim  of  the  Mutual 
Label  &  Lithograph  Co.  of  San  Francisco,  which  was  in  the 
form  of  a  promissory  note.  The  said  Hutchins,  as  assignee  of 
such  note,  proved  his  claim  before  the  then  referee, — ^W.  T. 
Rawlins.  Thayer  testifies  that  he  sent  notices  to  all  creditors 
who  were  on  the  list  given  in  the  schedules,  which  included  the 
said  Label  &  Lithograph  Company.  But  the  law  requires,  with 
some  exceptions  not  pertinent  here,  that  notices  to  creditors 
"shall  be  addressed  as  specified  in  the  proof  of  debt."  The 
proof  of  this  debt  contains  the  following  address,  "Clinton  J. 
Hutchins  of  Honolulu,  in  the  Island  of  Oahu,  in  said  Terri- 
tory of  Hawaii."  The  referee,  Thayer,  admits  that  he  sent 
no  notice  to  Hutchins,  and  L.  A.  Thurston, — Hutchins'  agent, 
testified  that  he  had  not  received  any  notice  of  the  proposed 
sale.  The  witness,  E.  M.  Watson,  said,  as  Hutchins'  attorney, 
that  no  information  was  given  to  the  referee  that  this  claim  was 
not  Mr.  Hutchins'  claim. 

As  the  referee  sent  no  notice  of  the  proposed  sale  as  required 
by  General  Order  XXI,  sec.  2,  to  C.  J.  Hutchins,  and  no  notice 
sent  to  the  Label  &  Lithograph  Company  reached  Mr.  Hutchins 
or  his  agent,  the  meeting  called  to  consider  the  proposed  sale 
was  not  legally  organized  and  any  action  of  such  meeting  au- 
thorizing the  sale  was  invalid.  It  follows  that  the  sale  so  au- 
thorized was  also  invalid. 

With  this  showing,  it  becomes  unnecessary  to  consider  the 
complaint  of  the  defective  character  of  the  record  of  such  meet- 
ing. There  certainly  is  an  absence  of  any  record  of  proceed- 
ings definitely  relating  to  such  sale,  for  which  there  is  no  sufii- 
cient  explanation.  The  small  pay  allowed  to  referees  is  no 
justification  for  any  slighting  of  their  duties.  The  real  in- 
ducement is,  or  should  be,  the  opportunity  afforded  by  the  posi- 
tion for  becoming  acquainted  with  the  complex  bankruptcy  legis- 
lation in  all  its  details  and  with  the  proceedings  relating  there- 
to. Certainly  the  records  should  be  so  kept  that  they  tell  the 
story  of  things  done  with  clearness. 

The  brief  of  counsel  for  A.  F.  Cooke  includes  the  point  that 
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the  remedy  of  the  bankrupt  is  by  appeal  from  the  orders  of  the 
referee,  although  his  answer  contains  no  intimation  of  this 
point  But  under  the  above  findings  the  sale  was  invalid  for 
reasons  outside  of  the  so-called  record,  claimed  by  such  brief  to 
be  conclusive,  in  which  it  does  not  appear  that  the  points  of 
non-appraisal,  private  sale,  failure  to  notify  creditors  and  in- 
adequacy of  price,  were  raised  before,  or  ruled  upon  by  the 
referee.  The  records  are  so  inadequate  that  were  this  point 
to  be  inquired  into,  it  would  be  difficult  to  find  any  order  of 
sale  or  of  confirmation  of  sale  to  appeal  from.  The  causes  of 
the  invalidity  of  the  sale  are  the  misfortune  of  Mr.  Cooke  and 
his  bompany  but  not  his  fault. 

I  find  that  the  one  hundred  shares  of  stock  in  question  would 
probably  have  brought  five  hundred  dollars,  if  they  had  been 
offered  at  public  auction  in  the  latter  part  of  1908,  and  that 
they  were  worth  that  figure  at  that  time ;  and  that  the  disposal 
of  them  at  private  sale  without  appraisal,  or  notice  to  all  of  the 
creditors  of  the  proposed  sale  for  one  dollar  a  share,  was  an 
invalid  sale  and  must  be  cancelled. 

The  Palolo  Land  &  Improvement  Company,  Limited,  may 
take  the  shares  at  such  price,  paying  to  the  trustee  four  hun- 
dred dollars,  the  balance  of  such  price,  in  addition  to  the  one 
hundred  dollars  already  paid,  with  interest  on  such  four  hun- 
dred dollars  from  the  time  of  the  first  payment,  or  if  such 
company  should  decline  this  proposition,  the  trustee  shall  re- 
turn to  such  company  the  said  one  hundred  dollars  paid  by  it 
for  such  shares  with  interest  from  the  time  of  such  payment, 
and  shall  thereupon  offer  the  same  for  sale  at  public  auction 
after  due  advertisement  thereof;  provided,  however,  that  if, 
under  the  further  findings  herein,  the  funds  of  the  estate  in  the 
hands  of  the  trustee  shall  come  to  be  sufficient  to  pay  the  claims 
which  have  been  allowed,  with  interest,  and  all  proper  costs  and 
expenses  of  the  administration  of  the  estate,  such  public  sale 
shall  not  take  place  but  the  said  shares  shall  be  returned  to  the 
petitioner. 

In  regard  to  the  other  complaints  against  the  trustee,  the  one 
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alleging  the  failure  of  the  trustee  to  collect  the  debts  due  the 
bankrupt  estate  whereby  they  became  outlawed,  and  the  objection 
to  the  expenditures,  are  the  only  matters  that  are  referred  to  in 
the  prayer,  outside  of  the  matter  of  the  sale  of  the  shares,  the 
others  receiving  little  notice  in  the  briefs. 

I  find  that  the  trustee  did  not  make  sufficient  effort  for  the 

r 

collection  of  the  debts  due  the  bankrupt  estate,  whereby,  and 
because  of  the  passage  of  time,  they  all  became  outlawed.  The 
evidence  on  the  whole  supports  the  petitioner's  contention  that 
all  of  such  debts  were  collectable,  with  the  exception  of  the  bill 
against  Dr.  Camp  for  $140,  which  was  more  than  covered  by*  a 
debt  of  the  bankrupt  to  him.  There  is,  however,  to  be  con- 
sidered the  costs  of  litigation  in  the  case  of  proceedings  in  the 
courts  for  their  collection,  or  of  a  heavy  discount  in  case  of 
their  assignment  and,  generally,  the  uncertainty  of  realizing 
the  aggregate  amount  of  such  debts.  These  debts  as  listed  in 
the  schedule  aggregate  $458.50;  collections  to  the  amount  of 
$15.00  were  made,  which,  with  Dr.  Camp's  bill,  makes  $155 
to  be  deducted  from  $458.50,  leaving  a  balance  of  $303.50.  I 
hold  the  trustee  to  be  responsible  for  one-half  of  this  amoimt, 
—$151.75. 

The  objections  to  the  trustee's  expenditures  are  overruled, 
except  as  to  taxes  paid  on  the  bankrupt's  real  estate  for  1907, 
1908,  1909  and  1910,  amounting  to  $119.85.  The  estate  ap- 
pears to  have  benefited  by  the  delay  represented  by  the  years 
these  taxes  accrued,  in  the  opportimity  of  realizing  on  the  bank- 
rupt's interest  in  the  family  home  and  his  life  insurance  policy. 
As,  however,  the  trustee  had  funds  in  his  hands  from  the  sale 
to  Cooke  in  1908,  sufficient  for  these  taxes,  and  yet  allowed 
them  to  become  delinquent  and  penalties,  interest  and  adver- 
tising costs  to  accrue  amounting  to  $22.85,  his  account  must  be 
surcharged  by  that  amount. 

The  case  is  remanded  to  the  referee  for  disposition  in  ac- 
cordance herewith,  with  costs  as  follows:  the  trustee  to  pay 
one-half,  Mr.  A.  F.  Cooke  to  pay  one-fourth  and  the  petitioner 
one-fourth. 


UNITED  STATES  vs.  THURSTON  et  ah  649 


THE  UXITED  STATES  OE  AMERICA  vs.  LORRIN  A. 

THURSTON,  et  al. 

March  2,  1911. 

Condemnation  proceedings — Sufficiency  of  allegations  of  petition  for: 
The  act  of  Congress  of  August  1,  1888,  25  Stat.  L.  357,  taken  together 
with  the  provisions  contained  in  chapter  40  of  the  Revised  Laws  of  Ha- 
waii, require  that  a  petition  to  condemn  land  hj  the  TJnited  States  should 
show:  That  the  Secretary  of  the  Treasury  is  authorized  to  procure  real 
estate  for  the  erection  of  a  public  building;  that  in  his  opinion  it  is  neces- 
sary or  advantageous  to  the  government  to  acquire,  by  condemnation  under 
judicial  process,  the  specific  land  sought  to  be  condemned;  that  such  land 
is  to  be  put  to  a  specified  public  use ;  that  the  land  sought  to  be  condemned 
includes  either  the  whole  or  only  a  part  of  an  entire  tract,  describing  each 
piece  of  land  included  therein;  and  must  be  accompanied  by  a  map  cor- 
rectly delineating  the  land. 

Same — What  petition  need  not  show:  It  is  not  necessary  to  allege 
in  such  petition  that  there  has  been  an  inability  to  agree  upon  the  amount 
to  be  paid  for  the  land,  nor  that  Congress  has  made  an  appropriation  of 
money  for  the  payment  of  compensation. 

I  Same — Necessity  for  talcing  property:    The  necessity  for  the  taking  of 

I  private  property  by  the  United  States  is  determined  by  Congress,  though 

the  selection  of  the  particular  property  to  be  taken  may  be  delegated  to  a 

designated  oflScer. 

Pleading — Concltision^  of  law  and  of  fact:      An  allegation  that  *'all 
preliminary  steps  required  by  law  have  been  taken  and  exist,  to  entitle  your 
i  petitioner  to  institute  these  proceedings,"  is  not  a  mere  conclusion  of  law, 

I  but  the  statement  of  an  ultimate  fact. 

I  Prayer  of  petition — Jury  trial — Separate  trials:      The  prayer  of  the 

I  petition  set  forth  in  the  opinion  would  not  prevent  the  determination  of  the 

j  value  of  the  land  proposed  to  be  taken  by  a  jury,  nor  prevent  separate  trials 

I  in  case  the  defendants  may  be  entitled  thereto. 

I 

Eminent  Domain'.     Demurrer  to  petition. 

I  • 

i 

R.  ^V.  BrechonSj  U.  S.  District  Attorney,  for  the  Plaintiff. 

'  Holmes^  Stanley  &  Olson;  Kinney,  Ballou,  Prosser  &  An- 

derson; Thompson,  demons  &  Wilder;  Smith,  Wain^en  &  Hem- 
enway;  and  Lorrin  Andrews,  for  the  Defendants. 
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Robertson,  J.  The  complaint  in  this  case,  omitting  the 
title  and  caption,  is  as  follows: 

PETITION. 

I. 

Now  comes  the  United  States  of  America,  by  Robert  W, 
Breckons,  United  States  Attorney  within  and  for  the  District 
and  Territory  of  Hawaii,  and  represents  that,  by  an  act  of  the 
Congress  of  the  United  States  of  America,  approved  on  the  25th 
day  of  June,  A.  D.  1910,  entitled  "  An  act  to  increase  the  limit 
of  cost  of  certain  public  buildings,  to  authorize  the  enlargement, 
extension,  remodeling,  or  improvement  of  certain  public  build- 
ings, to  authorize  the  erection  and  completion  of  public  build- 
ings, to  authorize  the  purchase  of  sites  for  public  buildings,  and 
for  other  purposes,"  the  Secretary  of  the  Treasury  of  the 
United  States  was  thereby  authorized  and  directed  to  acquire, 
by  purchase,  condemnation  or  otherwise,  certain  groimd  for  the 
enlargement  of  the  existing  site  for  the  use  and  acconmiodation 
of  United  States  post-office.  United  States  custom-house,  and 
other  governmental  offices  at  Honolulu,  Territory  of  Hawaii. 

11. 

Plaintiff  and  petitioner  further  represents  that  the  present 
site,  owned  by  the  United  States  of  America,  acquired  for  the 
purpose  of  erecting  -thereon  a  building  for  the  use  and  accom- 
modation of  the  United  States  post-office.  United  States  custom- 
house, and  other  governmental  offices  at  said  Honolulu,  Terri- 
tory of  Hawaii,  is  described  as  follows,  to-wit: 

From  an  Hawaiian  territorial  government  survey  monument 
which  is  10  feet  (measured  southeastwardly  at  right  angles) 
from  the  northwest  line  of  Alakea  street,  and  which  is  also  8  feet 
from  the  southwest  line  of  Merchant  street  (measured  north- 
eastwardly at  right  angles  therefrom)  measure  by  true  azimuths 
135°  17'*30",  490.3  feet  to  a  copper  bolt  set  in  the  sidewalk  5 
feet  (measured  northeastwardly  at  right  angles)  from  the 
southwest  line  of  Merchant  street;  thence  by  true  azimuths 
234'^  27',  37  feet  across  Merchant  street  to  the  northwest  line 
thereof,  for  a  place  of  beginning;  thence  by  true  azimuths: 
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1.  146°  00',     53.3  feet  along  said  northeast  line  of  Mer- 

chant street  to  a  point  which  is  325° 
00',  35.55  feet  from  the  most  southerly 
corner  of  the  J.  A.  Cummins  building ; 
thence 

2.  235°  31',  230.3  feet  along  the  southeast  line  of  the  E. 

O.  Hall  &  Sons'  building  produced  and 
along  said  line  of  said  building  to  the 
southwest  line  of  King  street;  thence 

3.  323°  13',  134.85  feet  along  said  southwest  line  of  King 

street  to  the  most  northerly  corner  of 
the  Emmeluth  building;  thence 

4.  322°    53',     40   feet   along  the  northeast   line  of  said 

Emmeluth  building  (which  line  is  also 
the  aforesaid  southwest  line  of  King 
street)  to  the  northeast  corner  thereof, 
which  is  also  on  the  northwest  line  of 
Bishop  street,  as  proposed;  thence 

5.  52°  57',  233  feet    along    the    said    northwest  line  of 

Bishop  street  as  proposed  to  the  north- 
east line  of  Merchant  street;  thence 

6.  143°  54',  131.95  feet  along  said  northeast  line  of  Mer- 

chant street  to  the  place  of  beginning. 
Containing  41,817.60  square  feet,  more  or  less. 

III. 

Plaintiff  and  petitioner  further  represents  that  the  land  de- 
sired for  the  enlargement  of  the  said  last  described  site, — the 
entire  site  to  be  used  for  the  purposes  aforesaid, — is  described 
as  follows,  to-wit: 

From  an  Hawaiian  territorial  government  survey  monument 
which  is  10  feet  (measured  southeastward ly  at  right  angles) 
from  the  northwest  line  of  Alakea  street,  and  Avhich  is  also  8 
feet  from  the  southwest  line  of  ^Merchant  street  (measured 
northeastwardly  at  right  angles  therefrom),  measured  by  true 
azimuths  135°""  17'  30",  490.3  feet  to  a  copper  bolt  set  *in  the 
sidewalk  5  feet  (measured  northeastwardly  at  right  angles) 
from  the  southwest  line  of  Merchant  street ;  thence  by  true  azi- 
muths 234°  27',  37  feet  across  Merchant  street  to  the  north- 
east line  thereof;  thence  145°  00',  53.3  feet  along  the  said 
northeast  line  of  Merchant  street  to  a  place  of  beginning; 
thence  by  true  azimuths  and  distances  as  follows : 
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1.  235°  31'  00",  230.3  feet  along  the  northwesterly  line  of 

the  property  of  the  United  States  to  a 
point  in  the  southwest  line  of  King 
street;  thence 

2.  143°  16'  20",    96.6  feet  along  the  southwesterly  line  of 

King  street  to  the  south  comer  of  King 

and  Fort  streets;  thence 
8.       60°  52'  30",  228.51  feet  along  the  southeasterly  line  of 

Fort  street  to  the  east  corner  of  Fort  and 

Merchant  streets;  thence 
4.     325°  02'  00",  117.87  feet  along  the  northeast  side  of 

Merchant  street  to  the  point  of  beginning. 
Containing  an  area  of  24,512  square  feet,  more  or  less. 

IV. 

And  plaintiff  and  petitioner  further  represents  that  the  en- 
tire site,  to  be  used  for  the  purposes  aforesaid,  is  a  tract  of  land 
situated  and  located  in  Honolulu,  in  the  Territory  of  Hawaii, 
enclosed  within  the  limits  and  boundaries  of  the  streets  known 
as  Bishop  street,  as  King  street,  as  Fort  street,  and  as  Merchant 
street;  said  entire  site  being  described  as  follows,  to-wit: 

From  an  Hawaiian  territorial  government  survey  monument 
which  is  10  feet  (measured  southeastwardly  at  right  angles) 
from  the  northwest  line  of  Alakea  street,  and  which  is  also  8 
feet  from  the  southwest  line  of  Merchant  street  (measured 
northeastwardly  at  right  angles  therefrom),  measured  by  true 
azimuths  135°  17'  30",  490.3  feet  to  a  copper  bolt  set  m  the 
sidewalk  5  feet  (measured  northeastwardly  at  right  angles) 
from  the  southwest  line  of  Merchant  street;  thence  bv  true 
azimuths  234°  27',  37  feet  across  Merchant  street  to  the  north- 
east line  thereof;  thence  145°  00',  53.3  feet  along  the  said 
northeast  line  of  Merchant  street  to  a  place  of  beginning; 
thence  by  true  azimuths  and  distances  as  follows: 

1.  145°  02'  00",  117.87  feet  along  the  northeast  line  of 

Merchant  street;  thence 

2.  240°  52'  30",  228.51  feet  to  the  intersection  of  the  east- 

erlv  line  of  Fort  street  with  the 
southerly  line  of  King  street; 
thence 

3.  323°  16'  20",     96.60  feet  along  the  southwesterly  line 

of  King  street;  thence 
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4.  323°  13'  00",  134.85  feet  along  said  southwest  line  of 

King  street  to  the  most  north- 
erly comer  of  the  Emmeluth 
building;  thence 

5.  322°  53'  00",  40  feet  along  the  northeast  line  of  said 

Emmeluth  building  (which  line 
is  also  the  aforesaid  southwest 
line  of  King  street)  to  the  north- 
east comer  thereof,  which  is  also 
on  the  northwest  line  of  Bishop 
street;  thence 

6.  52°  57'  00",  233.6     feet  along  the  said  northwest  line 

of  Bishop  street  to  the  northeast 
line  of  Merchant  street;  thence 

7.  143°  54'  00",  131.95  feet  along  said  northeast  line  of 

Merchant  street;  thence 

8.  145°  00'  00",     53.3     feet  along  said  northeast  line  of 

Merchant  street  to  the  place  of 
beginning. 
Containing  an  area  of  66,329.60  square  feet,  more  or  less. 

V. 

And  plaintiff  and  petitioner  further  represents  that  Lorrin 

A.  Thurston,  Arthur  P.  Peterson,  C.  Bolte  and  Godfrey  Brown, 
trustees;  John  A.  Cummins;  Kapeka  M.  Cummins,  wife  of 
John  A.  Cummins;  Thomas  B.  Cummins,  Mary  C.  Kibling, 
otherwise  called  Mary  I.  Creighton,  otherwise  called  May  A. 
Creighton,  otherwise  called  May  A.  Kibling,  Matilda  K.  Wal- 
ker, otherwise  called  Kaumakaokame  Walker,  Jane  P.  Merse- 
berg,  and  Flora  Crowell,  otherwise  called  Flora  Hiram,  chil- 
dren of  the  said  John  A.  Cummins;  Lydia  A.  Cummins,  wife 
of  the  said  Thomas  B.  Cummins;  John  Cummins,  Thomas 
Cummins,  Raplee  Cummins,  ilosley  Cummins,  Wood  Cum- 
mins and  Brickwood  Cummins,  children  of  the  said  Thomas  B. 
Cummins  and  Lydia  A.  Cummins;  Thomas  B.  Walker,  hus- 
band of  the  said  Matilda  K.  Walker ;  John  P.  Walker,  Thomas 

B.  Walker,  Jr.,  and  Matilda  Walker  Constabel,  children  of  the 
said  Matilda  K.  Walker  and  Thomas  B.  Walker;  Adolph  Con- 
stabel, husband  of  the  said  Matilda  Walker  Constabel ;  James 
K.  Merseberg,  husband  of  the  said  Jane  P.  Merseberg;  Jane 
P.  Cummins  Merseberg,  King  Thomas,  otherwise  called  King 
Thomas  Merseberg,  James  Merseberg,  Malie  Merseberg  Blais- 
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dell,  Turilla  Merseberg  Joj,  Jane  Merseberg,  Matilda  Merse- 
berg  Robinson,  Charles  Merseberg,  Abigail  Merseberg,  Ida 
Merseberg,  William  Merseberg,  Helen  Merseberg  and  Madeline 
Merseberg,  children  of  the  said  Jane  P.  Merseberg  and  James 
K.  Merseberg;  John  D.  Blaisdell,  husband  of  the  said  Malie 
Merseberg  Blaisdell;  Barney  Joy,  husband  of  the  said  Turilla 
Merseberg  Joy;  Henry  P.  Robinson,  Jr.,  husband  of  the  said 
Matilda  Merseberg  Robinson;  Charles  A.  Kibling,  husband  of 
the  said  Mary  C.  Kibling;  Edith  Kibling  and  May  Kibling, 
children  of  the  said  Charles  A.  Kibling;  Charles  Mahoe;  Hattie 
Mahoe,  wife  of  the  said  Charles  Mahoe ;  Abraham  Fernandez ; 
Cushman  Carter,  trustee ;  Ariana  Austin,  Herbert  Austin,  Wal- 
ker Austin  and  Edith  Austin,  heirs  at  law  of  James  AV.  Austin, 
deceased ;  Herbert  Austin  and  Walker  Austin,  as  executors  and 
testamentary  trustees  under  the  will  of  James  W.  Austin,  de- 
ceased ;  Samuel  M.  Damon,  trustee ;  E.  O.  Hall  &  Son,  Ltd.,  an 
Hawaiian  corporation;  Hawaiian  Trust  Company,  Limited,  an 
Hawaiian  corporation ;  Office  Supply  Co.,  Ltd.,  an  Hawaiian 
corporation;  Halstead  &  Co.,  Ltd.,  an  Hawaiian  corporation; 
The  Bank  of  Hawaii,  Ltd.,  an  Hawaiian  corporation;  Charles 
M.  Cooke,  Limited,  an  Hawaiian  corporation;  Anna  C.  Cooke, 
C.  Montague  Cooke,  Jr.,  Clarence  H.  Cooke,  George  P.  Cooke, 
Richard  A.  Cooke,  Alice  T.  Cooke  and  Theodore  A.  Cooke, 
beneficiaries  under  the  last  will  and  testament  of  Charles  M. 
Cooke,  deceased;  and  John  Smith,  William  Thompson,  Robert 
Jones,  Samuel  Robertson,  Julius  Brown,  Sarah  Stiles,  Mary 
Stone,  Jane  Williams  and  Anna  Forsyth,  unknown  owners  and 
claimants ;  claim  to  be  the  OAvnors  of,  or  interested  in  the  prop- 
erty herein  and  hereby  sought  to  be  condemned. 

VI. 

And  in  this  behalf  this  plaintiif  and  petitioner  avers  and 
shows  that  during  the  times  herein  mentioned,  E.  O.  Hall  & 
Son,  Ltd.,  Hawaiian  Trust  Company,  Limited,  Office  Supply 
Co.,  Ltd.,  Halstead  &  Co.,  Ltd.,  The  Bank  of  Hawaii,  Ltd.,  and 
Charles  M.  Cooke,  Limited,  were  and  still  arc  corporations  duly 
formed  and  organized,  and  now  existing,  acting  and  doing  busi- 
ness within  the  aforesaid  Territory  of  Hawaii,  under  and  pur- 
suant to  the  laws  of  the  Territory  of  Hawaii. 

And  in  this  behalf  this  plaintiff  and  petitioner  further  avers 
and  shows  that  John  Smith,  William  Thompson,  Robert  Jonei*, 
Samuel  Robertson,  Julius  Brown,  Sarah  Stiles,  Marj^  Stone, 
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Jane  Williams  and  Anna  Forsyth,  named  herein  as  defendants, 
are  fictitious  names,  and  are  meant  to  represent  owners  and 
claimants  of  interest  in  said  property,  the  true  names  of  whom 
are  unknown  to  this  plaintiff  and  petitioner. 

That  each  of  the  defendants  so  named  has,  or  claims  to  have 
some  right,  title  or  interest  in  and  to  the  land  above  described, 
the  exact  nature  of  which  is  unknown  to  this  plaintiff  and  peti- 
tioner. 

VII. 

That  the  value  of  the  aforesaid  tract  and  parcel  of  land  and 
its  appurtenances  sought  to  be  condemned  and  acquired  herein 
bv  your  petitioner,  is  the  sum  of  two  hundred  and  forty-five 
thoiisand  dollars  ($245,000). 

VIII. 

That  it  is  the  intention  of  your  petitioner  in  good  faith  to 
complete  the  work  and  improvements  for  which,  as  herein  al- 
leged, the  said  tract  and  parcel  of  land,  with  its  said  appurten- 
ances, are  herein  sought  to  be  acquired  and  condemned. 

IX. 

That  all  the  preliminary  steps  required  by  law  have  been 
taken  and  exist,  to  entitle  your  petitioner  to  institute  these  pro- 
ceedings. 

Wherefore,  the  said  plaintiff  and  petitioner.  The  United 
States  of  America,  prays  the  court  that  a  jury  may  be  empanel- 
ed for  an  inquiry  and  asvsessment  of  the  compensation  to  be  paid 
by  the  United  States  of  America  for  the  said  property,  as  de- 
scribed and  set  forth  in  this  petition;  unless  such  jury  should, 
by  the  defendants  herein,  be  waived,  in  which  event  such  com- 
pensation to  be  fixed  by  the  court ;  and  that  upon  payment  into 
court  bv  the  United  States  of  America,  of  an  amount  of  com- 
pensation  equal  to  the  sum  so  assessed  by  the  jury  or  court  as 
the  value  of  the  land  above  described,  possession  may  be  award- 
ed it  by  this  court,  according  to  law ;  and  that  the  absolute  title 
in  fee  simple  to  the  said  property  by  [be]  and  thereby  vest,  in  the 
said  United  States  of  America,  for  the  purposes  aforesaid ;  and 
that  the  court  will  divide  the  sum  so  paid,  and  order  its  distri- 
bution among  the  several  claimants,  as  to  their  respective  rights 
herein ;  and  for  such  other  and  further  orders  as  may  be  proper 
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in  proceedings  for  the  condemnation  of  private  property  to  the 
public  use  aforesaid. 

And  your  petitioner  further  prays  that  process  be  duly  issued 
by  this  honorable  court,  requiring  the  said  parties  to  appear  be- 
fore this  court,  on  a  day  set  by  the  judge  thereof  for  the  hear- 
ing of  this  petition,  then  and  there  to  make  answer  to  this  peti- 
tion, and  to  abide  the  further  order  and  judgment  of  the  court 
in  the  premises. 

(Sgd.)     RoBT.  W.  Breckoxs, 
United  States  Attorney,  District  of  Hawaii. 


'    I    ss. 


United  States  of  America 
District  of  Hawaii, 

Robert  W.  Breckons  being  first  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  the  United  States  District  Attorney 
in  and  for  the  Territory  and  District  of  Hawaii ;  that  he  has 
been  duly  and  regularly  authorized  to  bring  this  action  by  the 
Attorney  General  of  the  United  States  of  America ;  that  he  has 
read  the  foregoing  petition,  and  knows  the  contents  thereof,  and 
that  the  facts  therein  stated  he  believes  to  be  true. 

(Sgd.)     RoBT.  W.  Breckons. 
Subscribed  and  sworn  to  before  me  this  23rd  day  of  Decem- 
ber, A.  D.  1910. 

(Sgd.)     A.  E.  Murphy, 
[Seal]  Clerk  United  States  District  Court, 

Territory  of  Hawaii. 

Several  of  the  defendants  named  have  been  sen'^ed  with  sum- 
mons and  most  of  those  have  appeared  and  demurred  to  the 
petition.  Service  by  publication  of  summons  upon  those  not 
served  is  now  being  made  pursuant  to  the  statute.  Rev.  Laws, 
Hawaii,  sec.  500. 

The  defendant,  Lorrin  A.  Thurston,  has  filed  a  disclaimer. 

The  grounds  of  demurrer  are  as  follows : 

1.  That  the  petition  does  not  state  a  cause  of  action  be- 
cause,— (a)  it  does  not  allege  the  necessity  for  the  acquisition  of 
the  land  therein  sought  to  bo  condemned  for  the  purposes  there- 
in specified,  or  any  of  them;  (b)  that  it  does  not  appear  that 
the  Secretary  of  the  Treasury  or  any  other  governmental  officer 
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or  authority  has  designated  the  land  therein  described  and  pro- 
posed to  be  taken,  or  any  part  thereof,  as  being  land  necessary 
for  the  enlargement  of  the  existing  site  therein  described,  or 
requested  or  directed  the  taking  of  said  land,  or  any  part  there- 
of; (c)  that  it  does  not  allege  that  it  is  the  opinion  of  the  Sec- 
retary of  the  Treasury  that  it  is  necessary  or  advantageous  to 
the  government  to  acquire  the  land  therein  specified  fur  the 
United  States  by  condemnation  under  judicial  process;  (d) 
that  it  does  not  allege  that  application  for  the  commencement  of 
these  proceedings  is  made  or  has  been  made  by  the  Secretary  of 
the  Treasury  or  any  other  authorized  officer  of  the  United 
States  to  the  Attorney  General  of  the  United  States;  (e)  that 
it  does  not  appear  that  these  proceedings  were  instituted  within 
thirty  days  from  the  receipt  of  an  application  therefor  at  the 
Department  of  Justice;  (f)  that  it  does  not  allege  that  it  is  the 
intention  of  the  United  States  to  operate  the  building 
to  be  erected  at  said  site  as  a  United  States  post-ofiice,  United 
States  custom-house  and  other  governmental  offices  or  for  any 
other  governmental  purpose  when  the  said  building  is  com- 
pleted. 

2.  That  the  petition  is  unintelligible,  ambiguous  and  un- 
certain, because — (a)  it  does  not  specify  or  describe  the  **cer- 
tain  ground"  which  the  Secretary  of  the  Treasury  is  authorized 
and  directed  to  acquire  by  statute  as  in  the  first  paragraph  al- 
leged; (b)  it  describes  in  the  third  paragraph  certain  land  as 
"the  land  desired  for  the  enlargement  of  the  last  described  site," 
but  does  not  specify  by  whom  said  land  is  so  desired;  (c)  it  does 
not  set  forth  what  preliminary  steps  required  by  law  have  been 
taken  and  exist  to  entitle  the  petitioner  to  institute  tliese  pro- 
ceedings as  alleged  in  the  ninth  paragraph. 

3.  That  it  does  not  show  that  any  appropriation  has  been 
or  will  be  made  by  Congress  to  compensate  the  defendants  for 
said  land  and  improvements. 

4.  That  it  alleges  conclusions  of  law  instead  of  statements 
of  facts  upon  which  the  court  is  asked  to  detenuine  that  all  the 
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preliminary  steps  required  by  law  have  been  taken  and  exist  to 
entitle  the  plaintiff  to  institute  these  proceedings. 

5.  That  no  map  accurately  delineating  the  land  sought  to 
be  condemned  and  its  location  accompanies  the  petition  as  pre- 
scribed by  the  practice  in  the  courts  of  record  of  the  Territory 
of  Hawaii. 

6.  That  it  does  not  show  an  inability  to  agree  upon  the 
amount  to  be  paid  any  defendant  for  his  or  its  interest  in  the 
land,  or  that  any  attempt  was  made  to  so  agree. 

7.  That  it  does  not  pray  or  provide  for  a  separate  assess- 
ment by  a  jury  of  the  value  of  the  interests  of  the  several  de- 
fendants in  the  property  sought  to  be  condemned. 

8.  That  it  appears  from  the  petition  that  the  defendants 
will  be  denied  a  separate  trial  as  to  the  assessment  of  the  value 
of  their  respective  interests  in  the  property. 

The  provisions  of  the  act  of  Congress  of  August  1st,  1888, 
25  Stat.  L.  357,  taken  together  with  those  contained  in  chapter 
40  of  the  Revised  Laws  of  Hawaii,  require  that  the  petition  in 
this  case  should  show  expressly,  or  by  necessary  inference,  that, 
(1)  the  Secretary  of  the  Treasury  is  authorized  to  procure  real 
estate  for  the  erection  of  a  public  building;  (2)  that  in  his 
opinion  it  is  necessary  or  advantageous  to  the  government  to 
acquire,  by  condemnation  under  judicial  process,  the  specific 
land  sought  to  be  condemned;  (3)  that  such  land  is  to  be  put 
to  a  specified  public  use;  (4)  should  contain  a  statement  of 
whether  the  land  sought  to  be  condemned  includes  the  whole 
or  only  a  part  of  an  entire  tract  or  parcel,  with  a  description  of 
each  and  every  piece  of  land  included  therein;  and  (5)  it  must 
be  accompanied  by  a  map  which  correctly  delineates  the  land 
and  its  location. 

Reference  may  be  made  to  the  form  prescribed  in  1  Love- 
land's  Forms  of  Federal  Practice,  150. 

The  provision  in  section  1  of  the  act  of  August  1st,  1888, 
that  it  shall  be  the  duty  of  the  Attorney  General  to  cause  pro- 
ceedings to  be  commenced  within  thirty  days  from  the  receipt 
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of  an  application  therefor  from  the  Secretary  of  the  Treasury 
is  probably  to  be  regarded  as  directory  only.  That  such  an  ap- 
plication has  been  made  is  sufficiently  averred  by  the  allegation 
of  paragraph  IX  of  the  petition,  which  is  not,  as  contended  by 
certain  of  counsel  for  the  defendants,  a  mere  conclusion  of  law. 

For  the  purposes  of  pleading  ultimate  facts  as  distinguished 
from  evidential  facts  need  only  to  be  stated.  McAllister  v. 
Kuhn,  96  U.  S.  87;  Sorenson  v.  United  StcUes  (Ante  p  291). 

It  will  be  seen  that  the  petition  in  this  case  complies  with  the 
first,  third  and  fourth  of  the  above  mentioned  requisites.  The 
descriptions  contained  in  paragraphs  II,  III  and  IV  of  the 
petition  show  sufficiently  that  the  land  here  sought  to  be  con- 
demned is  the  remaining  portion  of  a  certain  city  block  in 
Honolulu,  a  part  of  which  is  now  the  property  of  the  United 
States  and  constitutes  one  entire  tract  or  parcel  within  the 
meaning  of  the  statute.  The  court  takes  judicial  notice  of  the 
names  and  location  of  the  streets  in  Honolulu. 

The  petition  was  not  accompanied  by  a  map,  but  if,  upon  a 
map  being  filed,  it  should  appear  that  the  tract  contains  several 
pieces  of  land  held  in  separate  titles,  or  ownerships,  it  would 
be  necessary,  under  the  statute,  to  describe  each  piece. 

The  petition  is  defective,  however,  in  that  it  fails  to  meet  the 
second  and  fifth  of  said  requirements.  It  is  not  sufficient  to 
allege  that  the  land  is  "desired"  for  the  enlargement  of  the  site 
for  the  proposed  public  building.  And  the  statutory  require- 
ment of  an  accompanying  map  is  absolute.  Campbell  v.  Steiner, 
20  Haw.  365. 

It  is  contended  that  Congress  intended  to  leave  it  to  this  court 
to  determine  the  amount  of  land  to  be  taken  and  the  necessity 
for  its  condemnation.  There  is  no  merit  in  the  contention. 
Congress  has  determined  the  necessity  for  an  enlargement  of 
the  federal  building  site  at  Honolulu.  The  question  of  neces- 
sity is  not  one  of  a  judicial  character.  Backus  v.  Fort  Street 
Union  Depot  Co.,  169  U.  S.  557,  568.  And  under  the  pro- 
visions of  the  act  of  August  1st,  1888,  it  is  for  the  Secretary  of 
the  Treasury  to  decide  what  particular  additional  land  it  is 
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necessary  or  advantageous  to  condemn  under  judicial  process 
for  the  purpose  mentioned.  United  States  v.  Oregon  Ry.  £ 
Nav.  Co.,  16  Fed.  524,  528.  See  also  United  States  r.  Certain 
Lands  in  Narragansett,  145  Fed.  654.  The  quantity  of  land 
to  be  condemned  is  a  legislative  question.  United  States  v. 
Gettysburg  Electric  Railway,  160  IT.  S.  668,  685.  But  it  is 
not  necessary  that  Congress  should  itself  select  the  particular 
land  to  be  taken.  Chappell  v.  United  States,  160  U.  S.  499, 
510. 

Section  9  of  an  act  of  Congress  approved  June  30,  1906,  34 
Stat.  L.  772,  authorized  and  directed  the  Secretary  of  the 
Treasury  to  acquire  by  purchase,  condemnation  or  otherwise  a 
suitable  site  for  the  United  States  post-office,  court-house,  and 
custom-house,  at  Honolulu,  at  a  cost  not  to  exceed  one  hundred 
and  fifty  thousand  dollars.  On  the  same  day  a  further  act  was 
approved  (34  Stat.  L.  789)  by  which  there  was  appropriated 
for  such  purpose  out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  the  sum  of  one  hundred  and  fifty  thousand 
dollars. 

On  May  30,  1908,  a  public  buildings  act  was  approved,  the 
18th  section  of  which  provided  as  follows:  *^  That  for  the  pur- 
pose of  beginning  the  construction  of  a  suitable  and  commodious 
fireproof  building  for  the  accommodation  of  the  United  States 
post-office.  United  States  custom-house.  United  States  courts, 
and  other  governmental  offices  at  Honolulu,  Hawaii,  one  hun- 
dred thousand  dollars.  Provided,  that  this  authorization  shall 
not  be  construed  as  fixing  the  limit  of  cost  of  said  building  at 
the  sum  hereby  named,  but  the  building  hereby  provided  for 
shall  bo  constructed  or  planned  so  as  to  cost,  complete,  includ- 
ing fireproof  vaults,  heating  and  ventilating  apparatus,  and  ap- 
proaches, but  exclusive  of  site,  not  exceeding  eight  hundred  and 
fifty  thousand  dollars."  35  Stat.  L.  541.  The  34th  section 
of  that  act  autliorized  the  Secretary  of  the  Treasury,  unless 
otherwise  specifically  directed,  to  enter  into  contracts  within 
the  full  limit  of  cost  as  so  fixed  by  Congress  for  carrying  out 
the  provisions  of  the  act. 
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An  act  approved  March  4,  1909,  35  Stat.  L.  945,  appropri- 
ated the  sum  of  one  hundred  and  fifty  thousand  dollars  "for 
continuation  of  building  under  present  limit/'  Section  20  of 
an  act  approved  June  25,  1910,  36  Stat.  L.  696,  provided,  "that 
the  Secretary  of  the  Treasury  be  and  he  is  hereby  authorized 
and  directed  to  acquire  by  purchase,  condemnation,  or  other- 
wise, additional  ground  for  the  enlargement  of  the  present  site 
for  the  use  and  accommodation  of  United  States  post-office. 
United  States  custom-house,  and  other  governmental  ofiices  at 
Honolulu,  Territory  of  Hawaii,  at  a  cost  not  to  exceed  three 
hundred  and  fifty  thousand  dollars :  said  sum  of  three  hundred 
and  fifty  thousand  dollars  shall  be  available  from  the  amounts 
heretofore  authorized  for  the  acquisition  of  a  site  and  the  erec- 
tion of  a  suitable  building  at  Honolulu."  Section  33  of  that 
act,  amending  section  3734  of  the  Revised  Statutes,  provided 
that,  ''hereafter  no  money  shall  be  paid  nor  contracts  made  for 
the  payment  for  any  site  for  a  public  building  in  excess  of  the 
amount  specifically  appropriated  therefor." 

It  is  claimed  that  the  provision  last  referred  to,  which  pro- 
hibits the  making  of  contracts  for  the  payment  for  any  public 
building  site  in  excess  of  the  amount  specifically  appropriated 
therefor  is  enough  to  prevent  the  acquisition  of  a  site  through 
condemnation  proceedings  in  the  absence  of  such  an  appropria- 
tion. The  answer  to  this  contention  is  that  condemnation  pro- 
ceedings are  in  invUum  and  devoid  of  any  element  of  contract 
See  Randolph  on  Eminent  Domain,  sec.  228. 

The  court  is  asked  to  take  judicial  notice  of  the  fact  that  out 
of  the  first  of  said  appropriations  the  sum  of  $104,000  has  al- 
ready been  expended  in  the  acquisition  of  the  site  referred  to 
in  paragraph  II  of  the  petition.  From  this  state  of  facts  it  is 
argued  that  there  is  no  existing  appropriation  for  the  acquisi- 
tion of  the  additional  property  now  sought  to  be  condemned, 
and  that,  therefore,  this  action  cannot  bo  maintained. 
.  It  is  not  necessary  to  dtK?ido  whether  the  court  is  at  liberty  to 
take  judicial  notice  that  the  sum  of  $104,000  has  been  expended 
as  claimed.. 
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It  is  not  clear  that  there  is  no  appropriation  available  for 
the  payment  of  such  compensation  as  may  be  awarded  in  this 
case.  The  sum  of  $150,000  was  originally  appropriated  for  the 
site,  from  which,  it  is  claimed  $104,000  should  be  deducted  as 
having  been  expended,  leaving  a  balance  on  that  appropriation 
of  $46,000.  On  May  30,  1908,  the  sum  of  $100,000  was  appro- 
priated for  beginning  tlie  construction  of  the  proposed  build- 
ing, and  on  March  1,  1909,  the  further  sum  of  $150,000  for 
"continuation  of  building"  was  added.  On  June  25,  1910,  the 
sum  of  $350,000  was  made  available  from  the  amounts  pre- 
viously authorized  for  the  acquisition  of  a  site  and  the  erection 
of  a  building.  It  would  seem  that  the  sum  of  $296,000  of  the 
moneys  appropriated  for  site  and  building  remains  unexpended 
without  taking  into  consideration  the  additional  sum  of 
$750,000  up  to  which  amount  the  Secretary  of  the  Treasury 
was  authorized  to  contract  by  the  act  of  May  30,  1908.  The 
petition  alleges  that  the  value  of  the  land  sought  to  be  con- 
demned is  $245,000.  It  is  not  necessary,  however,  to  further 
discuss  the  status  of  those  appropriations. 

A  prior  appropriation  of  money  by  Congress  is  by  no  law  re- 
quired as  a  condition  precedent  to  condemnation  proceedings  by 
the  United  States.  United  States  v.  Oregon  By,  &  Nav.  Co,,  16 
Fed.  524.  See  also  Bauman  v.  Boss,  167  IT.  S.  548,  598 ;  United 
States  V.  Gettysburg  Electric  Bailway,  160  U.  S.  684.  In  the 
case  of  In  re  Manderson,  51  Fed.  501,  504,  the  court  said: 

"Congress  intended  that  compensation  should  follow  the  con- 
demnation proceedings  in  every  case,  and  the  omission  to  make 
an  appropriation  in  advance  to  pay  the  damages  assessed  for 
taking  the  property  constitutes  no  bar  to  such  proceedings,  for 
the  faith  of  the  government  is  always  a  guaranty  for  that  pay- 
ment." 

Section  505  of  the  Revised  Laws  of  Hawaii  allows  the  plain- 
tiff two  years  after  final  judgment  to  pay  the  amount  assessed 
as  compensation  or  damages  for  the  taking  of  the  property  con- 
demned. 

The  point  that  the  petition  does  not  allege  an  inability  to 
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agree  upon  the  amount  to  be  paid  for  the  land  sought  to  be  con- 
demned is  not  well  taken.  United  States  v.  Oregon  Ry.  & 
Nav.  Co.,  supra.  Other  reasons  than  the  inability  to  agree  upon 
the  amount  of  compensation  to  be  paid  for  the  taking  of  the 
land  may  properly  prompt  the  Secretary  of  the  Treasury  to 
cause  condemnation  proceedings  to  be  instituted. 

It  is  argued  that  the  prayer  of  the  petition  does  not  provide 
for  separate  assessments  of  the  values  of  the  interests  of  the 
respective  defendants,  and  that  it  would  prevent  separate  trials 
as  to  such  assessments. 

It  has  been  held  that  under  the  statutes  of  Hawaii  the  value 
of  land  sought  to  be  taken  by  the  United  States  in  the  exercise 
of  the  power  of  eminent  domain  shall  be  tried  by  jury.  United 
States  V.  Honolulu  Plantation  Co.,  122  Fed.  581.  There  is 
nothing  in  this  petition  to  prevent  such  trial  by  jury.  Neither 
is  there  anything  in  the  prayer  which  would  interfere  with  the 
granting  of  separate  trials  if  it  should  appear  to  the  court  that 
the  defendants  are  entitled  to  such. 

The  Supreme  Court  has  held,  imder  a  statute  of  Ohio,  that 
all  the  owners  of  a  specific  parcel  of  land  are  to  be  treated  as 
one  party.  Kohl  v.  United  States,  91  U.  S.  367,  377.  But  that 
question  is  not  now  before  this  court. 

Lastly,  it  is  contended  that  the  requirement  of  a  map  is  juris- 
dictional and  that  the  failure  to  attach  a  map  to  the  petition  is 
a  defect  which  cannot  be  remedied  by  amendment.  For  this, 
the  case  of  Campbell  v.  Steiner,  supra,  is  relied  on.  The  cita- 
tion does  not  support  the  contention.  In  that  case  leave  to 
amend  the  petition  was  withheld,  not  because  of  the  failure  to 
file  a  map,  but  on  the  ground  that  the  statute  did  not  authorize 
the  substitution  of  a  new  party  for  a  sole  party  plaintiff.  No 
reason  is  perceived  why  the  court  should  be  less  liberal  in  allow- 
ing amendments  to  petitions  in  condemnation  cases  than  in  other 
actions  at  law. 

The  exceptions  which  are  sustained  are  as  follows: 

On  the  demurrers  of  Cushman  Carter,  trustee,  Samuel  M. 
Damon,   trustee,   Ariana  E.   Austin,  Herbert  Austin,  Walker 
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Austin,  Edith  Aiistin,  and  Herbert  Anstin  and  Walker  Austin, 
as  executors  and  testamentary  trustees  under  the  will  of  James 
W.  Austin,  deceased,  as  to  points  3,  7  and  11. 

On  the  demurrers  of  Anna  C.  Cooke,  C.  Montague  Cooke, 
Jr.,  Clarence  TT.  Cooke,  George  P.  Cooke,  Richard  A.  Cooke, 
Alice  T.  (^ooke,  Theodore  A.  Cooke,  Office  Supply  Company, 
Limited,  Charles  M.  Cooke,  Limited,  The  Bank  of  Hawaii, 
Limited,  and  Hawaiian  Trust  Company,  Limited,  as  to  points 
3,  7  and  9. 

On  the  demurrer  of  E.  O.  Hall  &  Son,  Limited,  as  to  points 
1  and  5. 

On  the  demurrers  of  John  A.  Cummins,  Kapeka  M.  Cum- 
mins, Charles  Mahoe  and  Ilattie  Mahoe,  as  to  point  3. 

The  remaining  grounds  of  demurrer  of  the  respective  defend- 
ants are  overruled. 

The  plaintiff  is  allowed  twenty  days  in  which  to  apply  for 
leave  to  amend  its  petition,  and  in  default  of  such  application 
an  order  will  be  made  dismissing  the  proceedings  as  to  these 
demurrants. 


THE  UXITED  STATES  OF  AMERICA  vs.  ALLEN  & 

ROBIXSOX,  LIMITED,  et  al 

March  16,  1911. 

Practice — Admissibility  of  declarations  of  third  persons:  Declarations 
of  third  persons  are  inadmissible  against  litigants  except  in  those  eases 
where  such  third  persons  are  so  connected  with  the  litigants  that  their 
declarations  may  be  taken  as  the  declarations  of  the  parties  themselves;  as, 
for  instance,  the  declaration  of  an  agent  who  has  authority  to  act  in  the 
matter  under  consideration,  or,  of  a  co-conspirator  relating  to  a  conspiracy 
which  has  been  shown  to  exist. 

In  Equiiy:     Motion  to  reopen  case. 

^Ym.  T.  liawl'ms,  Ass't.  F.  S.  District  Attorney,  for  the  mo- 
tion. 

Castle  £  Withington  and  Holmes,  Stanley  &  Olson,  contra. 
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Dole,  J.  Through  some  misimderstanding  the  case  was 
nominally  closed  without  the  submission  by  the  plaintiff  of 
certain  correspondence  between  Pope  &  Talbot  and  IL  Ilack- 
feld  &  Company,  Limited,  and  without  disposing  of  the  ques- 
tion of  the  admissibility  of  such  correspondence,  the  plaintiff 
claiming  that  H.  Hackfeld  &  Company,  Limited,  was  acting 
with  the  defendants  in  the  conspiracy  in  restraint  of  trade 
either  as  a  co-conspirator  or  as  their  agent  in  forwarding  the 
conspiracy;  it  thereupon  moved  to  reopen  the  case  for  the  pre- 
sentation of  such  correspondence,  the  admissibility  of  which  is 
contested  by  the  defendants  on  the  ground  that  being  a  corre- 
spondence between  third  parties  it  is  inadmissible  as  against 
the  defendants  unless  it  is  first  shown  that  H.  Hackfeld  &  Com- 
pany, Limited,  was  a  co-conspirator  with  the  defendants  or  was 
their  agent  in  carrying  out  the  conspiracy. 

The  point  is  well  taken.  The  declarations  of  third  persons 
are  not  evidence  against  litigants,  unless  they  are  in  some  way 
so  connected  with  the  litigants  that  their  declarations  may  be 
taken  as  the  declarations  of  the  parties  themselves,  for  instance, 
the  declarations  of  an  agent  who  has  authority  to  act  in  the 
matter  under  consideration,  or  of  conspirators  relating  to  a 
conspiracy  which  has  been  sho^vn  to  exist.  United  States  v, 
Logan,  144  U.  S.  263 ;  American  Fur  Co.  v.  United  States,  27 
U.  S.  358.  Where  such  relation  does  not  exist  the  declara- 
tions of  third  persons  would  deprive  the  party  against  whom 
they  are  admitted  of  opportunity  of  cross-examination.  Brown 
V.  United  States,  150  U.  S.  93,  99. 

Has  it  been  shown  that  H.  Hackfeld  &  Company,  Limited, 
was  a  co-conspirator  with  the  defendants  or  their  agent  in  the 
matter  of  the  conspiracy  charged  ?  As  the  agent  of  Pope  & 
Talbot,  H.  Hackfeld  &  Company,  Limited,  was  in  the  business 
of  importing  and  selling  lumber  for  which  it  received  a  com- 
mission of  two  and  one-half  per  cent  on  the  lumber  brought  in 
and  sold  and  the  same  for  orders ;  which  orders  were  only  from 
the  defendants  as  regards  Honolulu  because  no  others  were  re- 
ceived, although  the  company  would  have  been  glad  to  have  had 
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the  business  of  other  parties.  Large  importations  were  also 
made  for  the  branch  stores  of  H.  Hackfeld  &  Company,  Lim- 
ited, on  the  Island  of  Hawaii.  The  arrangement  of  the  com- 
missions was  between  Pope  &  Talbot  and  H.  Hackfeld  &  Com- 
pany, Limited,  alone. 

When  orders  were  forwarded  by  H.  Hackfeld  &  Company, 
Limited,  for  not  less  than  150,000  feet  of  lumber  to  be  shipped 
by  one  vessel  of  the  American-Hawaiian  line,  the  freight 
charges  were  discounted,  and  this  was  done  when  such  orders 
for  150,000  feet  were  made  up  of  orders  from  the  three  defend- 
ants. This  arrangement  does  not  necessarily  cast  suspicion  on 
H.  Hackfeld  &  Company,  Limited,  as  promoting  a  conspiracy 
by  the  defendants.  The  allowance  of  a  discount  on  large  orders 
was  a  bid  for  business  by  the  American-Hawaiian  line,  and  the 
practice  of  H.  Hackfeld  &  Company,  Limited,  of  lumping  to- 
gether the  orders  of  the  three  defendants  in  order  to  obtain  the 
discount,  was  suggested  by  the  American-Hawaiian  line  look- 
ing for  business  and  competing  with  sailing  vessels  in  the  lum- 
ber trade. 

Whatever  may  have  been  the  relations  of  the  def^idants  with 
each  other,  I  find  nothing  in  the  evidence  to  show  that  H.  Hack- 
feld &  Company,  Limited,  was  acting  as  their  agent  in  any 
scheme  for  the  restraint  of  trade  or  for  the  creation  of  a  mo- 
nopoly. There  is  nothing  to  show  that  it  was  their  agent  in  any 
way  more  than  that  it  represented  a  firm  with  which  they  were 
dealing. 

I  therefore  find  that  the  correspondence  in  question  is  inad- 
missible, and  deny  the  motion  to  reopen  the  case. 
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THE  UNITED  STATES  OF  AMERICA  vs.  ALLEN  & 
ROBINSON,  LIMITED,  et  al. 

March  30,  1911. 

Monopolies — CombinationSf  contracts  in  restraint  of  trader  Bill  for 
injunetion  to  restrain  dealers  in  lumber  from  combining  to  ai^itrarily 
maintain  high  and  oppressive  prices  in  violation  of  26  Stat.  L.  209  (' '  Sher- 
man Act"),  dismissed  for  failure  of  proof. 

Same:  Where  an  equilibrium  of  prices  is  reached  by  suspicious  watch- 
fulness of  each  other's  dealings  on  the  part  of  competing  merchants,  or  by 
a  friendly  exchange  of  information  and  views  as  to  the  state  of  the  market, 
with  an  expectation,  more  or  less  definite,  that  all  will  approximate  to  the 
same  standards,  there  is  no  violation  of  the  statute;  unless  there  also 
exists  an  agreement  or  understanding  to  fix  prices  with  the  object  of  con- 
trol and  monopoly. 

Same — Transportation — Freight  rates:  Under  the  circumstances  of 
this  case,  there  was  no  violation  of  the  statute  in  the  acceptance  by  several 
eompeting  merchants  of  the  proposition  of  a  transportation  company  to 
pool  their  orders  for  a  certain  commodity  to  be  shipped  over  its  line,  in 
order  to  obtain  lower  freight  rates  offered  for  large  shipments. 

In  Equity:     Bill  to  enjoin  monopoly. 

R,  W.  Breckons,  U.  S.  District  Attorney,  and  ^Y,  T.  Rawlins, 
Ass't.  U.  S.  District  Attorney,  for  the  Government. 

Castle  &  Within-gton,  Attorneys  for  Lewers  &  Cooke,  Ltd. 

Holmes,  Stanley  &  Olson,  Attorneys  for  Allen  &  Robinson, 
Ltd. 

Dole,  J.  This  bill  alleges  that  the  defendants  are  engaged 
in  the  business  of  bringing  lumber  into  the  Territory  of  Ha- 
waii and  selling  the  same  to  dealers  and  consumers  in  such  Ter- 
ritory, and  comprise  nearly  all  the  wholesale  dealers  in  lumber 
in  such  Territory  who  import  lumber  for  sale,  and  who  can,  if 
combined  together,  control  the  prices  thereof,  and  that  they 
operate  and  control  about  ninety  per  cent  of  the  whole  volume 
of  the  trade  and  commerce  in  lumber  in  the  said  Territory,  and 
that  about  ninety  per  cent  of  the  lumber  used  therein  is  brought 
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from  the  mainland,  and  that  in  order  to  destroy  competition 
between  themselves  in  the  conduct  of  such  business  and  to  mo- 
nopolize the  trade  and  commerce  in  lumber. in  the  said  Terri- 
tory, they  have  and  are  engaged  in  an  unlawful  combination, 
trust  and  conspiracy  arbitrarily  to  control  prices  and  maintain 
high  and  oppressive  prices  at  which  to  sell  lumber  to  dealers 
and  consumers  in  the  said  Territory;  and  that  in  pursuance 
thereof  they  have  been,  now  are  and  will  continue  to  be  able  to 
so  control  prices  and  maintain  high  and  oppressive  prices  at 
which  they  will  sell  lumber  in  such  Territory,  and  have  arbi- 
trarily raised  and  maintained  prices  at  which  they  are  selling 
and  will  sell  lumber  in  such  Territory,  and  will  continue  to  do 
80,  in  violation  of  an  act  of  Congress  approved  July  2,  1890, 
entitled  "An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monoix)lies"  (26  Stat.  L.  209),  and  with 
great  injury  to  the  common  and  public  good  of  the  people  of 
the  said  Territory ;  which  pur])ose  is  to  be  and  is  effected  by  an 
agreement  entered  into  between  the  defendants  whereby  they 
have  agreed  with  each  other  that  they  would  not  engage  in  the 
retail  trade  in  lumber  in  said  Territory  as  competitors  of  each 
other;  and  would  not  import  for,  or  sell  to,  any  competitor  of 
themselves  in  the  Territory,  any  lumber,  and  would  discourage 
and  prevent  as  far  as  they  were  able,  all  importations  of  lumber 
by  third  parties  for  any  such  competitor,  it  being  provided  in 
such  agreement  that  the  prices  at  which  the  lumber  imported 
by  defendants  shall  be  sold  are  to  be  fixed  by  said  defendants 
and  are  not  to  be  changed  on  account  of  the  condition  of  the 
lumber  market  in  such  Territory,  but  only  by  the  consent  of 
the  defendants. 

It  is  further  alleged  that  at  the  present  time  and  for  some 
time  j)ast  the  prices  of  lumber  charged  to  dealers  and  consumers 
in  said  Territory  arc  seventy-five  per  cent  greater  than  they 
were  when  the  defendants  entered  into  the  said  agreement; 
and  the  cost  of  lumber  sold  and  delivered  within  the  Territory 
is  about  one  hundred  and  seventy-five  per  cent  greater  than  the 
cost  of  lumber  imported  into  the  Territory,  and  such  increase 
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of  prices  has  been  effected  and  made  possible  by  means  of  the 
said  unlawful  agreement,  trust  and  conspiracy,  and  in  pur- 
suance thereof  the  defendants  have  caused  and  will  continue  to 
cause  large  quantities  of  lumber  imported  as  aforesaid  into  the 
said  Territory  to  be  withheld  from  the  trade  and  commerce  of 
the  Territory,  for  the  purpose  of  creating  a  scarcity  of  lumber 
therein  and  a  resulting  increase  in  prices  thereof,  and  to  en- 
able them  to  impose  oppressive  prices  for  the  sale  thereof; 
and,  but  for  the  acts  complained  of,  the  defendants  would  be 
in  free  competition  with  each  other,  but  as  a  result  thereof  they 
have  acquired  a  complete  monopoly  over  the  importation  and 
sale  of  lumber  in  the  said  Territory,  and  consumers  and  dealers 
in  lumber  therein  are  compelled  by  reason  of  such  monopoly  to 
purchase  lumber  from  the  defendants,  and  in  consequence 
thereof  many  persons  unknown  to  the  plaintiff  have  suffered 
and  will  continue  to  suffer  irreparable  financial  loss, — some  of 
whom  have  been  engaged  in  enterprises  which  require  the  use 
of  large  quantities  of  lumber  have  been  compelled  to  sell  their 
plants,  appliances  and  business  and  retire  therefrom  at  great 
financial  loss. 

The  bill  alleges  that  unless  the  defendants  are  restrained  and 
enjoined,  and  the  said  unlawful  agreement,  combination,  trust 
and  conspiracy  be  decreed  to  he  null  and  void  and  contrary  to 
law,  the  defendants  will  continue  the  acts  complained  of  to  the 
manifest  injury  of  the  people  of  the  United  States  and  in  de- 
fiance of  law,  and  prays  for  a  decree  in  accordance  with  the 
allegations  of  the  bill  and  for  a  temporary  injunction. 

The  temporary  injunction  was  not  granted  and  the  defend- 
ants answered  specifically  denying  all  of  the  acts  complained  of. 

The  petition  must  be  denied,  tlie  evidence  having  failed  to 
prove  the  allegations  or  any  of  them  which  might,  if  established, 
show  a  violation  of  the  act.  In  the  normal  course  of  business 
by  competing  companies,  especially  where  all  deal  in  certain 
commodities  on  a  large  scale,  their  prices  naturally  tend  toward 
an  equilibrium,  which  may  at  times  be  disturbed  by  the  action 
of  one  of  such  companies  in  lowering  its  prices  in  order  to  ob- 
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tain  what  it  may  consider  as  its  share  of  the  trade,  or  perhaps 
more  than  its  share.  In  such  a  case  the  influences  of  competi- 
tion tend  to  restore  such  equilibrium,  either  by  the  action  of 
the  oftier  competing  companies  in  lowering  their  prices  to  meet 
the  cut,  or  holding  them,  being  able  to  do  so  without  loss  of 
trade,  in  which  case,  the  company  which  has  lowered  its  prices 
may  either  return  to  the  prices  of  its  competitors  or  may  con- 
tinue to  compete  with  them  upon  the  lower  basis,  the  tendency 
being  that  either  the  former  course  will  be  adopted  or  the  other 
companies  will  follow  its  lead.  This  equilibrium  of  prices, 
with  occasional  disturbances  thereof,  is  the  natural  condition 
of  trade  under  free  competition,  and  there  is  no  element  of 
illegality  in  it,  whether  it  is  reached  by  a  suspicious  watchful- 
ness of  each  other's  dealings  by  the  competing  companies,  or  by 
a  friendly  exchange  of  information  and  views  as  to  the  state  of 
the  market,  with  an  expectation,  more  or  less  definite,  that  they 
will  all  approximate  to  the  same  standards.  The  element  of 
illegality  only  exists  where  there  is  an  agreement  or  understand- 
ing that  they  will  stand  together  in  fixing  the  prices  of  com- 
modities with  the  object  of  controlling  prices  and  monopolizing 
the  business,  and  such  agreement  or  understanding  is  in  some 
way  made  or  intended  to  be  binding. 

This  analysis  fairly  gives  the  relations  of  the  defendants  to 
each  other.  There  was  no  binding  quality  in  the  mutual  ex- 
pectation of  the  defendants,  if  there  was  such  an  expectation, 
that  they  would  follow  each  other's  lead  in  fixing  prices  on  lum- 
ber, nor  was  there  any  intention  that  there  should  be  such  a 
binding  effect.  They  were  all  free  to  conduct  their  respective 
operations  as  thoy  pleased.  The  price  lists  severally  adopted 
by  them  were  convenient  merely  as  a  basis  of  dealing  with  cus- 
tomers, and  all  of  the  defendants  freely  competed  with  each 
other,  in  their  sales  of  lumber  in  the  way  of  discounts  on  the 
price  lists,  and  in  other  ways  as  well. 

There  is  no  feature  in  the  arrangement  between  the  Ameri- 
can-Hawaiian Steamship  Company  and  the  defendants,  which 
develops  a  violation  of  the  statute  on  the  part  of  the  defendants. 
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They  accepted  the  proposition  of  that  company  to  pool  their 
orders  for  lumber  to  be  shipped  on  its  vessels,  in  order  to  obtain 
the  lower  freight  rates  offered  for  large  shipments.  If  there 
was  an  impropriety  in  such  an  arrangement,  it  was  on  the  part 
of  the  steamship  company  in  not  giving  all  shippers  the  benefit 
of  it. 

Decree  may  be  entered  dismissing  the  petition  with  costs  to 
the  defendants. 


IX  THE  MATTER  OF  MARY  H.  ATCHERLEY, 

Voluntary  Bankrupt. 

March  30,  1911. 

Bankruptcy — Attorney's  fees — Finding  of  referee — Appeal:  On  ap- 
peal, the  court  will  not  disturb  the  referee's  findings  of  fact  as  to  attor- 
ney's fees,  except  for  manifest  error. 

In  Bankruptcy :     Appeal  from  decision  of  referee. 

W,  W.  Thayer,  Referee  in  Bankruptcy. 

Magoon  £  Weaver,  Attorneys  for  J.  A.  Magoon. 

Dole,  J.  It  appears  from  the  decision  of  the  referee  in  this 
case,  filed  April  18,  1910,  that  he  allowed  a  claim  for  legal  ser- 
vices against  the  bankrupt  by  J.  A.  Magoon  of  $1,500,  and  an 
item  of  $527.41  in  favor  of  the  said  Magoon  for  cash  advances 
and  for  purchase  of  drugs  for  Dr.  Atcherley,  husband  of  the 
bankrupt.  The  bankrupt  contends  that  the  claim  of  $1,500  al- 
lowed by  the  referee,  and  reduced  by  him  from  $2,500,  was  for 
services  which  Magoon  offered  to  do  voluntarily  without  charge. 

I  find  that  although  there  is  some  testimony  supporting  such 
contention,  there  were  conversations  between  Mrs.  Atcherley 
and  Magoon  in  which  she  was  favorable  to  some  charge  by  him, 
though  it  does  not  appear  that  any  amount  was  agreed  on.  These 
services  were  in  connection  with  the  arrest  of  Dr.  Atcherlev  on 
a  charge  of  insanity.     The  engagement  was  with  Mrs,  Atcher- 
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ley.  Fourteen  days  and  seven  parts  of  days, — the  latter  includ- 
ing appearances  on  motions  to  set  for  trial  and  adjournments, 
etc.,  were  spent  in  the  defense. 

I  do  not  attach  much  importance  to  the  fact  that  the  schedule 
filed  in  the  bankruptcy  court  contained  the  item  of  $2,500  for 
the  services  in  question.  Mrs.  Atcherley  testified  that  she 
signed  the  schedule  at  the  request  of  her  counsel,  with  this  item 
to  be  filled  in  afterwards,  which  is  fairly  rebutted  by  other  testi- 
mony. She  also  testified  that  she  was  in  great  distress  of  mind 
on  account  of  the  arrest  of  her  husband  and  did  not  pay  much 
attention  to  the  matter  of  the  amount  of  the  claim  in  question. 
This  may  well  be  accepted  under  the  circumstances  she  and  her 
husband  were  in  at  the  time.  Moreover,  the  point  made  by  the 
referee  in  his  decision  applies.  He  says,  '*  It  would  be  an  ab- 
surd state  of  affairs  if  a  debtor,  in  making  up  his  schedules 
could  pad  the  claims  of  favored  creditors." 

It  often,  perhaps  generally,  happens  that  counsel  fees  are 
paid  without  dispute  by  clients,  especially  rich  ones  and  par- 
ticularly when  the  efforts  of  their  counsel  have  been  successful; 
but  when  a  case  comes  into  court  in  which  charges  of  counsel 
are  disputed,  and  especially  where  the  interests  of  creditors  of 
the  bankrupt  are  involved,  the  court  must  consider  the  matter 
where  there  is  no  contract  specifying  the  amount,  as  is  the  case 
here,  on  the  basis  of  quantwm  meruit.  This  probably  brings 
the  question  down  to  what  a  lawyer  earns  for  his  services  to  a 
poor  client  whose  financial  condition  is  such  that  there  is  no 
room  or  justification  for  charging  higher  rates  tlian  the  ab- 
solute merit  of  the  work  justifies.  Doubtless  under  some  such 
considerations  the  referee  reduced  the  Magoon  claim  for  ser- 
vices  from  $2,500  to  $1,500.  He  had  before  him  the  testimony 
of  lawyers  which  favored  the  amount  claimed  and  more,  yet  in 
his  view  of  all  the  circumstances  he  felt  justified  in  taking  off 
$1,000.  Under  the  practice  in  bankruptcy,  ^^the  district  court 
will  not  interfere  with  the  action  of  the  referee  in  bankruptcy 
as  to  his  findings  on  the  facts  unless  the  same  are  manifestly 
erroneous."     In  re  WaxeJbaum,  4  Am.  B.  R.  120,  121;  In  re 
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Covington,  6  Am.  B.  R.  373,  374-375.  There  is  nothing  in  the 
evidence  which  calls  upon  the  court  to  modify  the  finding  of 
the  referee  on  this  point. 

In  regard  to  the  claim  certified  up  for  $527.41,  for  cash  ad- 
vances and  drugs  purchased,  Mrs.  Atcherley's  contention  was 
that  the  drugs  were  purchased  on  the  credit  of  Dr.  Atcherley 
and  not  on  her  credit.  The  evidence  up  to  a  certain  point  sus- 
tains this  contention,  particularly  Mr.  Magoon's  testimony  taken 
before  the  police  court  in  the  insanity  trial  and  admitted  by 
consent  in  this  court,  and  I  should  sustain  such  objection  but 
for  the  fact  that  the  evidence  certified  up  by  the  referee  shows 
that  finally  Mrs.  Atcherley  "asks  to  withdraw  objection  to  claim 
for  cash  over  and  above  $300"  (Notes  of  Testimony,  p.  18)  ; 
also  Mr.  Weaver's  testimony  that  the  list,  presumably  includ- 
ing the  drugs  account,  was  submitted  to  her  and  she  said 
"0.  K."  (Id.  p.  23).  These  two  expressions  in  the  testimony 
appear  to  show  that  Mrs.  Atcherley  finally  withdrew  her  oppo- 
sition to  that  part  of  this  claim,  and  therefore  the  item  as  fixed 
by  the  referee  is  sustained  by  this  court,  to-wit,  $527.41. 

The  findings  of  the  referee  are  confirmed  on  both  points  ob- 
jected to  by  the  bankrupt,  with  costs  to  the  appellee. 
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ACTS  OF  CONGRESS. 

AUENS — ^Laws  governing:  Act  of  July  5,  1884,  23  Stat.  L.  117:  U,  8. 
V.  Wong  Kock  Ytt,  87;  Act  of  September  13,  1888,  25  Stat.  L.  476, 
Sec.  13:  U.  8.  v.  Ching  Kim  Hee,  556;  U.  8,  v,  Wong  KocJc  Yii,  87; 
Act  of  March  3,  1891,  26  Stat.  L.  1084,  Sees.  1-4,  6-8,  10,  11:  U.  8. 
V.  Yamamoto  224;  Act  of  April  29,  1902,  32  Stat.  L.  176,  Sec.  1: 
U.  8.  V.  Wong  Kock  Yii,  87;  Act  of  March  3,  1903,  32  Stat.  L. 
1214,  Sees.*  1,  2,  4,  6,  7,  10,  12,  22,  34:  Matter  of  Nakashima,  168; 
Sec.  24:  U  ,8.  v,  Yamamoto,  224;  Act  of  February  20,  1907,  34 
Stat.  L.  899:  Matter  of  Uineno,  481;  Sec.  25:  Matter  of  Koon  Ko  4r 
Koon  Been,  623;  Matter  of  Su  Yen  Boon,  606. 

Anti-Trust  Act  of  July  2,  1890,  26  Stat.  L.  209  (See  Restraint  of 
Trade):  U.  8.  v.  Metropolitan  Meat  Co.,  110;  U.  8.  v.  Allen  f 
Bohinson,  et  cd,  667. 

Bankruptcy   Act    of   July    1,    1898,   30    Stat.   L.    544    (See   Bankruptcy 
4,  5) :      Matter  of  Hitchcock,   138;    Sec.  2,  div.   5     (See   Bankruptcy 
2) :  Matter  of  Hart  #■  Co.,  Ltd.,  75;  Sec.  2:    U.  8.  v.  Ching  Kim  Hee, 
556;  Matter  of  Monsarrat,  639;  Sec.  3:  Matter  of  Wilson,  543;  Sec. 
18,  div.  c  (See  Pleading  12):    8pencer  v.  8antoki  Jiro,  567;  Sec.  38: 
Matter  of  Monsarrat,  639;  Sees.  60a,  60b   (See  Bankruptcy  19,  21): 
Matter    of    Wilson,    545;    Spencer    v.    Santoki    Jiro,    569,    571;    Sec. 
67e  (See  Bankruptcy  8,  10):     Spencer  v.  Santoki  Jiro,  569;  Sec.  67f 
(See  Bankruptcy  7)  :     Matter  of  8.  Ah  Mi,  176;  Sec.  70b  (See  Bank- 
ruptcy 12):     Matter  of  Monsarrat,  640;   Sec.  70e:     Spencer  v.  San- 
toki Jiro,  569;  Sec.  72   (See  Bankruptcy  6):     Matter  of  Hart  ^  Co., 
Ltd.,  76;  Act  of  February  5,  1903,  32  Stat.  L.  797:     Matter  of  Hart 
4-  Co.,  Ltd.,  77. 

Carriers.     See  Common  Carriers  Act. 

Chinese  Exclusion  Act  of  July  5,  1884,  23  Stat.  L.  117:  U.  8.  v, 
Wong  Kock  Yii,  87;  Act  of  September  13,  1888,  25  Stat.  L.  476, 
Sec.  13:  U.  8.  v.  Ching  Kim  Hee,  565;  U.  8.  v.  Wong  Kock  Yii, 
87;  Act  of  April  29,  1902,  32  Stat.  L.  176,  Sec.  1:  U.  8.  v.  Wong 
Kock  Yii,  87. 

Collisions  Act  of  January  19,  1907,  34  Stat.  L.  851:     Matsuno  v.  The 
Concord,  236. 
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Common  Caeriees  Act  of  June  11,  1906,  34  Stat.  L.  232  (See  Plead- 
ing 7;  Common  Carrier  1-2)  :  Weidmcm  v.  The  Nehraskan,  198,  200; 
U.  S.  V.  Haleakala  Banch  Co.,  299. 

Condemnation  Peoceedings,  Act  of  August  1,  1888,  25  Stat.  L. 
357:    U,  S.  V.  L,  A,  Thurston,  et  al,  649  j  Act  of  June  30,  1906,  Sec. 

9,  34  Stat.  L.  772:    Id.  649;  Act  of  June  30,  1906,  34  Stat.  L.  789: 
Id.  649. 

Ceimes  Act  of  April  15,  1790,  1  Stat.  L.  112:  U,  S.  v.  Wm.  Moore, 
et  al,  66. 

Ceiminal  Code  of  March  4,  1909,  35  Stat.  L.  1088,  S^.  84:  U.  S.  v. 
Max  Schlemmer,  546;  Sec.  211  (See  Indictment  17,  18):  17.  S.  r. 
Lee  Kai  Fai,  027;  Sees.  313-316,  318:    U.  S.  v.  Hirata,  616. 

Customs  Administrative  Act  of  June  10,  1890,  26  Stat.  L.  131  (See  Cus- 
toms Duties) :     Appeal  of  Fujiyama,  522, 

Edmunds  Act,  March  3,  1887,  24  Stat.  L.  635  (See  Adultery  1) :  U.  8. 
V.  Lee  Sa  Kee,  262. 

Edmunds-Tuckee  Act,  March  22,  1882,  22  Stat.  L.  30:  XJ.  S.  v.  Lee 
Sa  Kee,  262;    U.  S.  v.  Ishibashyi,  517. 

Eminent  Domain.    See  Condemnation  Peoceedings. 

Employers'  Liability  Act  of  June  11,  1906,  34  Stat.  L.  232  (See 
Common  Carrier  1-2;  Pleading  7):  Weidman  v.  The  Nehraskan, 
198,  200;    U.  S.  v.  Haleakala  Ranch  Co.,  299. 

Immigration   Act   of   March   3,    1891,   26   Stat.   L.   1084,   Sees.   1-4,   6-8, 

10,  11:  XJ.  S.  V.  Yamamoto,  224;  Act  of  April  29,  1902,  32  Stat.  L. 
176,  Sec.  1:  U.  S.  v.  Wong  Kock  Jit,  87;  Act  of  March  3,  1903,  32 
Stat.  L.  1214,  Sees.  1,  2,  4,  6,  7,  10,  12,  22,  34:  Matter  of  Naka- 
shima,  168;  Sec.  24:  U.  S.  v.  Yamamoto,  224;  Act  of  February  20, 
1907,  34  Stat.  L.  899:  Matter  of  Umena,  481;  Matter  of  Su  Yen 
Boon,  606;   Sec.  25:    Matter  of  Koon  Ko  4r  Koon  Heen,  623. 

Joint  Resolution  op  Annexation,  July  7,  1898,  30  Stat.  L.  750:  U.  S. 
V.  Wong  Kock  Yii,  87;  U.  S.  v.  Haleakala  Banch  Co.,  299. 

Judiciary  Act  of  September  24,  1789,  1  Stat.  L.  73:  Z7.  8.  v.  Wm. 
Moore,  et  al.,  66. 

Naturalization  Act  of  June  29,  1906,  34  Stat.  L.  596:  Matter  of  Georg 
F.  Bodiek,  191. 
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Opium  —  Importation,  etc.,  Act  of  February  9,  1909,  35  Stat.  L.  614: 
XJ.  8,  V.  Ah  Foo,  487;  17.  S.  v.  Lean  Hung,  552  j  Chock  Sing  v. 
Breckons,  630. 

Organic  Act,  April  30,  1900,  31  Stat.  L.  141:  Sec.  101:  17.  S.  v.  Wong 
Kock  Yii,  87;  Sec.  100:  Matter  of  Bodiek,  191;  Sec.  95:  Matsuno 
V,  The  Concord,  229;  Sec.  86:  U.  S.  v.  Burrell  Const.  Co.,  320;  U.  8. 
V.  Moore,  71;  Sec.  83:  Soga  v.  Jarrctt,  503;  Sec.  6:  U.  8.  v.  Eale- 
akala  Banch,  299;  Sec.  5:  U.  8.  v.  Lee  Sa  Kee,  262;  U.  8.  v.  Iski- 
bashyi,  518,  522;   Sec.  4:    Matter  of  Koon  Ko,  627. 

Public  Buildings  Act  of  May  30,  1908,  35  Stat.  L.  541:  Sees.  18,  34: 
U,  8.  V.  Thurston,  et  al.,  649. 

Public  Works,  Act  of  August  13,  1894,  28  Stat.  L.  278:  U.  8.  v  Burrell 
Const.  Co.,  317. 

Sherman  Anti-Trust  Act.     See  Anti-Trust  Act. 

Tariff  Act  of  July  24,  1897,  30  Stat.  L.  205:    Appeal  of  Fujiyama,  525. 

ADJOURNMENT. 

Courts — Power  to  convene  before  adjourned  day:  The  court,  having 
adjourned  to  a  day  certain,  may  convene  before  that  day  for  the 
transaction  of  business  in  open  court,  provided  such  action  does  not 
operate  to  the  prejudice  of  any  party. — Matter  of  April  1909  Term, 
402. 

ADMIRALTY.  See  also  Bill  op  Lading,  Final  Hearing,  Salvage, 
Seamen,  Shipping. 

1.  Courts:  Admiralty  courts  are  always  open  for  preliminary  and  mesne 
proceedings,  but  not  for  the  final  disposition  thereof. — H.  B.  T.  4"  I*» 
Co.  V.  American-Hawaiian  8.  8.  Co.,  1. 

2.  Contracts  of  affreightment  as  maritime  contracts:  Contracts  of  af- 
freightment are  maritime  contracts  cognizable  in  courts  of  ad- 
miralty.— Id. 

3.  Admiralty  rule  16:  This  rule  applies  to  a  libel  for  assault  and  bat- 
tery within  the  jurisdiction  of  an  admiralty  court,  w^hen  the  treatment 
complained  of  is  limited  to  a  single  occasion  and  is  without  the  knowl- 
edge of  the  master;  and  such  a  suit  must  be  iti  personam ,  even  though 
it  is  brought  for  breach  of  the  implied  contract  to  treat  the  libelant 
humanely  as  an  articled  seaman.  But  where  there  is  a  continued 
course  of  ill  treatment  known  to  and  tolerated  by  the  master,  the  rule 
does  not  apply  and  libels  for  damages  therefor  may  l>e  brought  in 
rem. — Curtis  v.  The  Dirigo,  92;  Soderman  v.  The  Hawaiian  Isles,  94. 
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4.  Practice — Service  of  mesne  process:  Service  of  mesne  process  in  ad- 
miralty cannot  be  made  on  an  agent  of  a  defendant  partnership. — 
Laweliilii  v.  Hind,  Eolph  4"  Co.,  182.     (Reversed,  infra  186.) 

5.  Certificate  of  enrollment  of  a  vessel  on  the  oath  of  one  not  an  owner: 
A  certificate  of  enrollment  of  a  vessel  on  the  oath  of  the  master  who 
is  not  an  owner  is  void. — Id.  182. 

6.  Damage  received  by  a  ship  in  charge  of  a  tug:  A  dredger  at  work 
in  a  fixed  position  in  a  ship  channel,  signals,  in  answer  to  the  in- 
quiring signal  of  an  approaching  tug  with  its  tow,  that  a  certain  side 
of  the  channel  is  open  for  her  to  pass;  the  tug  attempts  the  passage 
and  its  tow  is  stranded  twice.  Held,  that  an  action  lies  in  admiralty 
against  such  tug. — Pope  4"  Talbot  v.  The  Pacific  and  The  Fearless,  20\. 

7.  Foreign  seamen  on  American  ship — Suit  in  forma  pauperis:  A  for- 
eigner articled  as  a  seaman  on  an  American  vessel,  who  has  a  cause 
of  action  against  his  ship,  is  entitled  to  bring  suit  in  forma  pauperis 
under  the  provisions  of  the  act  of  Congress  of  July  20,  1892. — 
Weidman  v.   The  Nebraskan,   195. 

8.  Pleading — In  forma  pauperis:  An  allegation  of  the  libel  in  such 
action  that  libelant  is  without  property  and  unable  to  pay  or  secure 
costs,  together  with  afSdavit  of  his  proctor,  appointed  by  the  couit, 
that  there  is  no  one  interested  in  such  suit  able  to  pay  or  secure  costs 
except  himself,  and  that  he  is  entitled  to  nothing  from  the  case  ex- 
cept such  fee  as  may  be  awarded  him  by  the  court,  and  that  he  is  in 
the  case  under  no  contingent  fee,  is  sufficient. — Id. 

9.  Jurisdiction  in  cases  for  tort:  Admiralty  courts  of  the  United  States 
have  jurisdiction  in  rem  for  matters  of  tort  except  in  suits  for  assault, 
which,  by  admiralty  rule  16,  may  be  tn  personam  only. — Id.  196. 

10.  Subordinate  officer — Disrating — Displacing:  A  subordinate  officer  of 
a  ship,  if  unfit  for  his  position  through  incompetence  or  negligence, 
may  be  displaced  by  the  master  but  not  disrated. — Peterson  v.  The 
Robert  Leicers,  274. 

11.  Same — Damages:  A  second  mate  was  disrated  to  the  position  of  a 
common  seaman  and  sent  to  the  forecastle.  Held,  an  aggravation  of 
damages  if  there  was  insufficient  ground  for  displacing  him. — Id. 

12.  Coasting  service,  Hawaii — Contract  of  Service — First  mate — Pilot: 
An  engagement  of  a  person  holding  a  license  as  master  and  pilot,  as 
first  mate  of  a  vessel  in  the  inter-island  coasting  service  of  the  Ter- 
ritory of  Hawaii,  does  not  carry  with  it  an  engagement  of  such  a 
person  as  pilot  also. — Mansfield  v.   The  Despatch,  287. 

13.  Question  of  additional  compensation  of  first  mate  engaged  as  pilot 
subsequent  to  his  engagement  as  first  mate:     Such  person,  engaged  as 
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first  mate  on  such  a  vessel;  upon  being  requested  after  the  first  voyage 
out  of  the  port  of  Honolulu  and  back,  to  perform  the  duties  of  pilot 
out  of  and  into  such  port  thereafter,  and  consenting  to  do  so,  is  en- 
titled to  reasonable  compensation  for  such  pilotage  ser^ce  in  addition 
to  his  pay  as  first  mate. — Id. 

14.  Libel  for  pilotage — Estoppel:  The  libelant  presented  his  bill  for 
services  as  pilot  and  afterwards  sued  for  a  larger  amount.  Held,  that 
the  amount  of  the  bill  may  be  taken  as  a  reasonable  appraisement  of 
the  value  of  the  services  rendered,  there  being  no  allegation  of  mis- 
take.— Id. 

15.  Jurisdiction — Shipping  commissioner:  In  a  libel  for  wages  and  dam- 
ages, a  court  in  admiralty  is  without  jurisdiction  to  compel  a  shipping 
commissioner  to  pay  into  the  registry  of  the  court  moneys  received  by 
him  from  the  master  on  account  of  the  wages  of  libelants. — Fehlcson 
V.  The  A.  J.  West  J  340. 

16.  Question  of  compensation  for  an  attempt  to  assist  stranded  vessel, 
which  failed:  Under  a  bill  for  quantum  meruit  compensation,  in  an 
attempt  to  go  to  the  assistance  of  a  stranded  vessel  at  the  request  of 
the  owner,  which  failed  by  reason  of  the  boisterous  condition  of  the 
sea  around  the  stranded  vessel,  the  owner  of  the  vessel  making  the 
attempt  is  entitled  to  some  compensation. — Waimanalo  Sugar  Co.  v. 
P.  M.  S.  S.  Co.,  447. 

17.  Compensation  for  quantum  meruit  services  in  assisting  a  stranded 
vessel  involving  hazard  to  the  assisting  vessel:  Services  of  a  vessel 
on  a  quantum  meruit  basis,  involving  danger  to  it,  are  entitled  to 
extra  compensation,  over  regular  rates. — Id.,  448. 

18.  Compensation  for  services  whereby  owner  of  stranded  vessel  is  able 
to  carry  out  its  contract  for  the  transportation  of  passengers  and 
their  baggage:  A  vessel  assisting  a  stranded  vessel  on  a  quantum 
meruit  basis,  and  performing  services  whereby  the  owner  of  the 
stranded  vessel  is  enabled  to  carry  out  its  contract  with  the  passengers 
for  the  transportation  of  themselves  and  their  baggage,  is  entitled  to 
compensation  therefor. — Id. 

19.  Marine  insurance — Deviation  allowed  but  extra  premium  to  be  reached 
by  negotiations  in  case  of  loss:  Marine  insurance  covering  a  devia- 
tion with  extra  premium  to  be  found  through  negotiations  in  case  of 
loss,  not  to  be  considered  in  estimating  compensation  where  there  was  a 
deviation  but  no  loss. — Id. 

Interest  on  decrees:     See  Interest  1. 

Admissibility  of   evidence  relating  to   compensation   of  other  vessels 

performing  similar  service:     See  Evidence  7. 
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Admissibility  of  evidence  pertaining  to  negotiations  for  engagement 

of  plaintiff's  vessel  after  previous  sorvices  had  been  terminated:    See 

Evidence  8. 

Evidence  as  to  matters  not  alleged  in  libel:     See  Evidence  9. 

Evidence  as  to  conditions  affecting  a  stranded  vessel  as  relating  to 

the  question  of  emergency  of  an  assisting  vessel:    See  Evidence  10. 

Authority    of     district     court     to     regulate    its    own    practice:        See 

Practice   13. 

Service  of  summons  on  agent  of  absent  partners:     See  Practice  14. 

ADMISSIONS — Admissions  as  evidence:     See  Evidence  15. 

ADULTERY. 

1.  Definition — Legislation:  The  meaning  of  the  word  adultery  is  fully 
defined  and  settled  so  far  as  to  express  an  act  of  sexual  intercourse 
between  a  married  person  and  another  person  not  his  or  her  husband 
or  wife;  and  in  a  statute  providing  a  punishment  for  adultery  it  is 
not  necessary  to  set  forth  the  acts  constituting  it. — U.  S.  v,  Lee  Sa 
Kee,  262. 

2.  Conviction  or  acquittal  in  a  territorial  court  as  a  bar  to  a  trial  for 
the  same  offense  in  a  federal  court:  An  acquittal  or  conviction  in  a 
court  of  the  Territory  of  Hawaii  on  a  charge  of  adultery,  which  is 
an  offense  in  all  the  Territories  of  the  United  States  by  the  federal 
laws,  and  in  the  Territory  of  Hawaii  by  the  continuance  in  force  of 
the  law  of  the  Republic  of  Hawaii  on  the  subject  by  Congress  in  the 
organic  act,  is  a  bar  to  a  trial  of  the  same  charge  in  the  federal  court 
of  such  Territory;  inasmuch  as  both  courts  derive  their  authority 
from  the  United  States. — U.  S.  v.  Perez,  295. 

3.  Marriage — Ceremony:  Whatever  the  form  of  marriage  ceremony, 
whether  that  provided  by  the  laws  of  Hawaii,  the  customs  of  China, 
or  otherwise,  or  if  all  ceremony  was  dispensed  with,  if  the  parties 
agreed  presently  to  take  each  other  as  husband  and  wife,  and  from 
that  time  lived  professedly  in  that  relation,  such  facts  are  sufficient 
to  constitute  a  marriage  binding  upon  the  parties,  and  a  disregard 
of  its  obligations  by  them,  or  by  others,  subjects  the  offenders  to 
legal  penalties. — U.  S.  v.  Lee  Sa  Kee,  265. 

4.  Same — Same — Evidence:  Evidence  tending  to  show  the  celebration 
of  the  marriage  in  accordance  with  the  Chinese  customs,  or  the  ob- 
sorvance  of  any  of  the  Chinese  marriage  customs,  is  admissible  to 
establish  the  fact  of  a  mutual  agreement  to  become  husband  and  wife. 
But  the  observance  of  the  Chinese  marriage  rites  is  not  conclusive, 
and  if  the  ceremony  is  used  only  to  effectuate  an  alliance  between  a 
man  and  a  concubine,  the  marriage  relation  is  not  thereby  created. — ^Id. 
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5.  Same — Evidence:  The  fact  that  a  man  and  woman  cohabit,  and  that 
they  are  considered  by  many  to  be  husband  and  wife,  is  not  sufficient 
to  show  a  contract  of  marriage;  yet  if  there  is  evidence  tending  to 
show  a  mutual  agreement  to  become  husband  and  wife,  subsequent 
cohabitation,  especially  if  long  continued,  and  recognition  by  others 
as  husband  and  wife,  may  be  considered  in  weighing  the  evidence  of 
such  agreement. — Id. 

6.  Evidence — Criminal  intercourse:  Circumstantial  evidence  of  adulter- 
ous intimacy  discussed. — /d. 

7.  Criminal  intercourse:  In  a  prosecution  for  adultery,  it  is  not  neces- 
sary for  the  government  to  establish  sexual  intercourse  at  the  exact 
time  laid  in  the  indictment. — Id. 

8.  Marriage — Ceremony — Duress:  When  a  Chinese  man  and  a  Chinese 
woman  form  an  alliance  according  to  the  marriage  ceremony  used  in 
China  in  case  of  a  **firsf  wife,  the  jury  are  justified  in  finding  the 
marriage  legal,  unless  there  are  circumstances  raising  doubt  as  to 
the  freedom  of  the  bride  in  entering  into  it.  Marriage  under  duress 
is  invalid. — Id. 

9.  Same — Coercion;  duress — Evidence:  Defense  of  marriage  under  du- 
ress;   circumstantial  evidence  discussed. — Id. 

10.  Presumption  of  innocence — Burden  of  proof — Beasondble  douM: 
Presumption  of  innocence,  burden  of  proof,  and  reasonable  doubt  dis- 
cussed.— Id. 

11.  Evidence — Admissibility:  Jury  charged  to  disregard  references  aris- 
ing in  the  course  of  trial,  to  a  conviction  of  defendant  for  bigamy 
and  to  a  plea  of  guilty  on  a  charge  of  adultery. — Id. 

Indictment   for   conspiracy   to  have  the   crime   of,   committed:        See 

Indictment  1-5. 

Several  counts  in  one  indictment:     See  Indictment  15. 

AGENCY. 

1.  In  bringing  suits:  Authority  of  agent  to  bring  suit  for  another  must 
be  shown  unless  he  is  an  attorney-at-law  licensed  by  the  court. — H.  E. 
T.  4"  I^'  Co.  V  .Am.-Eaw.  S.  S.  Co.,  1. 

2.  Verification  by  agent:  Verification  by  an  agent  in  the  absence  of 
libelant,  such  absence  being  shown,  is  sufficient. — P.  M.  S.  S.  Co.  v. 
The  Pacific,  21. 

3.  Same — Authority  of  officer  of  corporation :  Authority  of  officer  of 
a  corporation  to  act  for  his  corporation  in  the  verificatin  of  a  libel  by 
such  corporation  acting  as  agent  for  libelant,  must  be  shown. — Id. 
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4.  Mate  in  charge  of  the  watch  on  duty  —  Negligence  —  Liability  of 
owners:  A  mate  in  charge  of  the  watch  on  duty  is  not  thereby  the 
representative  of  the  owners  in  place  of  the  captain,  in  matters  in 
which  the  negligence  of  such  an  agent  would  make  the  owner^  liable. — 
Soderman  v.  The  Hawaiian  Isles,  94. 

5.  Practice — Service  of  summon^s  on  agent  of  absent  partners  in  admi- 
ralty proceedings:  Under  sections  913  and  918  R.  S.  U.  S.  and  the 
4Gth  admiralty  rule,  a  district  court  may  in  admiralty  proceedings  in 
personam  recognize  service  of  process  by  a  simple  monition  in  the 
nature  of  a  summons  to  appear  and  answer,  on  the  agent  and  manager 
of  a  branch  house  of  absont  partners,  as  valid. — Laweliilii  r.  Hind, 
Bolph  ^  Co.,  18G. 

6.  Power  of  agent  to  sue  in  his  own  name:  An  agent,  as  a  rule,  may 
not  sue  in  his  own  name;  the  exception  being  when  he  is  acting  under 
a  del  credere  commission,  or  is  the  only  known  or  the  ostensible  prin- 
cipal, Mr  in  some  instances  of  special  contracts  by  him. — U.  S.  v. 
Burr  ell  Construction  Co.,  332. 

AGREEMENT. 

1.  Mutuality:  Where  an  agreement  intrinsically  shows  mutuality  be- 
tween parties  to  it,  it  is  suflScient  without  an  express  statement  of  such 
mutuality. — U.  S.  v.  Metropolitan  Meat  Co.,  111. 

2.  Special  agreement  limiting  liability  of  carrier — Gross  negligence: 
Special  agreement  limiting  the  liability  of  owner  may  not  be  pleaded 
as  exempting  him  from  responsibility  for  injury  resulting  from  his 
negligence. — H.  L.  T.  4"  ^-  Co.  v.  Am.-Hawn.  S.  S.  Co.,  11. 

Condition  precedent  to  proceedings  for  breach  of  agreement:  See 
Shipping  6. 

ALIENS.     See  CIiinese  Exclusion. 

Construction — Alien  immigrants  and  alien  residents:  The  provisions 
of  the  act  of  Congress  of  March  3,  1903,  *'to  regulate  the  immigra- 
tion of  aliens  into  the  United  States,"  apply  to  alien  immigrants,  but 
not  to  aliens  domiciled  in  the  United  States  who  may  have  tempo- 
rarily gone  abroad  and  are  returning  thereto. — Matter  of  Nakashima, 
168. 

Jurisdiction — Decisions  of  immigration  officers  as  to  the  right  of  an 
alien  to  land  in  the  United  States:     See  Immigration  Acjt  3. 
Examination  of  aliens  applying  for  admission  to  the  United  States — 
Perjurj':     See  Immigration  Act  4,  5. 
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Final  destination  of  alien  immigrant  in  the  United  States  as  affecting 
his  right  to  land:     Id.  6. 

Deportation  of  alien  women   under  immigration  act:     See  Deporta- 
tion 1. 

AMENDMENTS. 

1.  Amendment  of  aiiswer:  Bespondent  in  its  answer  set  up  certain  al- 
leged facts  in  mitigation  of  damages,  to  which  the  libelant  excepted 
and  the  court  allowed  the  exception,  intimating  that  such  facts  might 
have  been  pleaded  in  bar  of  the  claim  to  salvage.  Bespondent  there- 
upon moved  to  amend  by  setting  up  the  same  facts  in  bar  of  the 
suit  for  salvage.  Ueld,  that  such  motion  be  allowed,  there  being  no 
question  of  gross  and  inexcusable  negligencD,  and  the  allowance  thereof 
tending  to  a  just  disposition  of  the  case  and  involving  no  hardship  or 
injustice  to  the  libelant.— Com.  Pac,  Cable  Co.  v.  The  Manchuria,  147. 

2.  Amendments  to  pleadings — Changes  of  parties — New  caus^ of  action: 
An  amendment  to  pleadings  which  changes  a  party  to  a  suit  involving 
a  change  of  the  cause  of  action,  cannot  be  made. — U.  S*  v.  Burrell 
Construction  Co.,  328. 

3.  Same — Changes  of  parties  in  actions  of  contract:  A  change  of  par- 
ties in  actions  of  contract  necesarily  changes  the  cause  of  action  ''un- 
less the  change  be  as  to  representative  parties." — Id. 

4.  Same — Privity:  A  change  of  parties  is  allowable  where  there  is 
such  a  privity  between  the  new  and  the  old  party,  and  their  relation 
to  the  issue  is  such  that  no  new  cause  of  action  is  asserted. — Id. 

5.  Same — Statute  of  Limitations:     Whether  an  amendment  is  allowable, 
which   changes  a   party   involving  a   change   of   the   cause   of   action, 
where   its   denial  would,   through   a   statute   of   limitations,   leave   the  , 
moving  party  without  a  remedy,  quaere. — Id. 

6.  Same — Statute  of  limitations:  An  amendment  ci'eating  a  new  cause 
of  action  will  not  relate  back  to  the  beginning  of  the  proceedings,  and 
a  statute  of  limitations  which  has  run  against  it  may  be  pleaded  in 
bar,  even  though  the  statute  had  not  run  against  the  original  declara- 
tion.— Id. 

7.  New  cause  of  action:  An  amendment  may  not  be  made  in  the  declar- 
ation when  it  would  create  a  new  cause  of  action. — Id.  332. 

8.  Same:  Where  action  is  brought  for  the  price  of  goods  in  the  name 
of  an  agent  by  mistake,  for  goods  sold  by  him,  an  amendment  substi- 
tuting the  name  of  his  principal  as  plaintiff  does  not  create  a  new 
cause  of  action. — Id. 

Amending  statute:     See  Statutes  3. 
Surplusage:     See  Misjoindee. 
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ANIMALS. 

1.  Duty  of  carrier  of  livestock:  It  is  the  duty  of  a  carrier  of  livestock 
to  provide  a  safe  and  proper  place  for  azumals  instrusted  to  it  for 
transportation. — Ferreira  v.   The  Arizonati,  530. 

2.  Undertaking  of  shipper  to  feed  and  care  for  animals:  A  common 
carrier  by  sea  is  liable  for  the  death  of  a  horse  which  resulted  from 
an  inadequate  number  of  cleats  in  the  floor  of  a  stall  notwithstanding 
the  shipper  accompanied  the  animal  and  undertook  to  feed  and  care 
for  it  on  the  voyage. — Id. 

ANTI-TBUST  ACT:     See  Peactice  II;  Restraint  of  Trade. 
Bill  for  enforcement  of:     See  Practice  12. 

APPEAL. 

Provided  for  in  section  13  of  Chinese  exclusion  act  of  September  13, 
1888:     See  JJ,  S.  v.  Ching  Kim  Hee,  556. 

APPKAISAL:     See  Bankruptcy  14. 

ARREST. 

1.  Without  a  warrant — Legality:  An  arrest  of  a  sailor  on  board  of  his 
ship  lying  in  the  port  of  Honolulu  by  an  oflBcer  without  a  warrant,  at 
the  request  of  the  chief  officer,  is  illegal. — Ford  v.  Oceanic  S.  S,  Co., 
239. 

2.  Same:  In  such  a  case,  the  fact  that  the  chief  officer  told  the  police- 
man that  ** there  is  a  disturbance  aboard''  and  pointed  out  libelant 
as  the  man  making  it,  does  not  make  the  arrest  legal,  where  the  police- 
man neither  saw  nor  heard  of  the  circumstances  of  the  disturbance, 
but  if  he  had  been  told  of  the  circumstances  of  the  disturbance  which 
he  had  not  seen,  and  from  such  narration  had  found  reasonable  cause 
to  suspect  the  guilt  of  libelant  and  had  arrested  him  because  of  such 
suspicion,  the  arrest  would  be  legal. — Id. 

3.  Same:  The  right  to  "arrest  without  a  warrant  is  an  exception  to  the 
general  rule  and  the  conditions  under  which  it  is  allowed  must  exist, — 
and  the  methods  under  which  it  is  carried  out  must  be  strictly  followed 
to  make  it  legal. — Id. 

4.  Liahility  of  one  causing  arrest  for  extension  of  imprisonment:  The 
arrest  being  illegal,  and  the  ship  going  to  sea  immediately  after  with 
the  possible  witnesses  in  the  case,  leaving  libelant  in  imprisonment, 
the  libellee  is  liable  for  extension  of  the  imprisonment,  which  may 
have  been  due  to  negligence  of  the  police. — Id. 
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ASSAULT  AND  BATTERY. 

1.  Self 'defense — Words  and  blows:  Words  do  not  justify  blows.  Neither 
does  the  use  of  insulting  language  deprive  the  user  of  the  right  to  use 
force  to  meet  force  in  self-defense. — Fasquoin  v.  The  David  Evans,  612. 

2.  Right  of  captain  of  vessel  to  use  force  when  attacked  by  seaman:  The 
master  of  a  vessel  while  in  port,  on  being  insulted  and  forcibly  at- 
tacked by  a  seaman,  is  justified  in  using  necessary  force  to  maintain 
discipline  and  in  self-defense. — Id. 

Admiralty  Rule  16:     See  Admiralty  3. 

Liability  of  ship  for  master's  negligence  in  engaging  a  mate  of  known 

brutal   disposition  who   afterwards  assaults  a   seaman   of   such   ship: 

« 

See   Negligence   6. 

ASSIGNMENT. 

1.  Equitable  assignment — Notice:  Any  writing  or  act  which  shows  an 
intention  to  transfer  a  specific  fund  in  the  hands  of  another  is  an 
equitable  assignment,  and  is  complete  when  notice  is  given  to  the 
fund  holder.— 3fa«<?r  of  Wilson,  537. 

2.  Same — Validity — Notice:  An  assignment  of  a  debt  requires  for  its 
validity  as  to  third  parties  notice  to  the  debtor,  but  not  acceptance 
by  him. — Id. 

ASSUMPTION:     See  Risks. 

ATTACHMENT. 

Process  of:     See  Mesne  Process. 

ATTORNEYS. 

In  bringing  suits:     See  Agency  1. 

Fees  in  bankruptcy:     See  Bankruptcy  1,  4,  5,  18. 

Lien  on  judgment:     See  Bankruptcy  7. 

BAIL. 

1.  Habeas  corpus:  Any  bail  fixed  by  the  oflScer  or  court  making  the  ar- 
rest will  not  control  the  court  to  which  return  is  made. — Matter  of 
Suzuki,  476. 

2.  Deportation  proceedings:  Without  statutory  authority  the  courts  have 
inherent  power  to  admit  to  bail  so-called  defendants  in  deportation 
proceedings  up  to  the  time  when  the  order  of  deportation  has  become 
final. — U.  S.  V.  Ching  Kim  Hee,  564. 


686  INDEX. 

3.  Same — Forfeiture:  The  power  to  admit  to  bail  implies  the  power 
to  declare  a  forfeiture  of  the  penalty  and  the  power,  in  a  proper  case, 
to  remit  the  same. — Id. 

BANKRUPTCY. 

1.  Attorneys'  fees:  Petition  for  fees  of  attorneys  of  creditors  of  in- 
voluntary bankrupt,  for  legal  advice  on  the  question  of  bringing  pro- 
ceedings, furnished  before  the  inception  of  the  bankruptcy  proceed- 
ings, disallowed. — flatter  of  Hart  4"  Co.,  73. 

2.  Compensation  of  trustee  conducting  hanlcrupt  estate  as  a  going  con- 
cern: The  words  of  section  2,  div.  5,  bankrupt  act,  allowing  trustees 
''additional  compensation ' '  for  such  service,  do  not  authorize  the  al- 
lowance of  other  compensation  than  the  fee  and  commissions  provided  for 
compensation  of  trustees  in  section  48a  of  such  act.  The  ''additional 
compensation"  for  conducting  the  bankrupt  business  as  a  going  con- 
cern is  realized  by  the  allowance  of  commissions  on  the  disbursements 
made  in  such  conduct  of  the  banknipt  business  as  well  as  on  other 
disbursements. — Matter  of  Hart  ^  Co.,  75. 

3.  Expenses  necessarily  incurred  by  trustee:  Motion  for  approval  of 
additional  expenses  incurred  by  trustee  allowed,  such  expenses  being 
satisfactorily  shown  to  be  "necessarily  incurred'*  by  the  trustee  in 
the  performance  of  his  duties.     Gen.  Order  35,  sec.  3. — Id. 

4.  Attorneys'  fees  for  services  to  voluntary  bankrupt:  Attorneys'  fees 
for  services  to  voluntary  bankrupt,  consisting  of  assistance  to  the 
bankrupt  in  the  preparation  of  petition  for  adjudication  and  schedules, 
and  attendance  at  hearing,  also  preparation  of  petition  for  discharge 
and  attendance  at  hearing,  allowed  as  entitled  to  priority. — Matter  of 
H.  B.  Hitchcock,  138. 

5.  Attorneys'  fees  for  services  to  trustee:     Attorneys*  fees  for  services 

rendered   to    trustee   allowed   as   reasonable    expenses   necessarily   in- 
curred in  the  performance  of  his  duties  and  as  entitled  to  priority. — Id. 

6.  Feferce's  fee  for  acting  as  special  master:  A  referee  performing 
services  not  within  his  statutory  duties,  but  of  value  to  the  conduct 
of  a  bankrupt  estate  as  a  going  concern,  may  receive  compensation 
therefor,  as  a  special  master,  out  of  the  funds  of  the  estate. — Matter 
of  Hart  Jt  Co.,  78. 

7.  Lien  of  judgment  creditor — Attorney's  lien  on  judgment — Jurisdiction 
of  bankrupt  court  to  approve  sale  by  officer  levying  execution — Fees 
and  expenses  of  such  officer:  Judgment  was  obtained  by  a  creditor 
against  the  bankrupt  more  than  four  months  previous  to  adjudication, 
and  execution  taken  out  and  levy  made  within  the  four  months.  Sale 
of  the  property  had  been  advertised  and  was  about  to  be  made,  at  the 
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date  of  adjudication.  On  motion  of  plaintiff  and  for  saving  of  ex- 
pense to  the  estate,  the  court  of  bankruptcy  ordered  the  officer  making 
the  levy  to  proceed  with  the  sale.  Held,  that  under  the  circumstances 
no  lien  on  the  property  levied  upon  was  created  in  favor  of  the  plain- 
tiff; also,  that  plaintiff's  attorneys  had  no  lien  on  said  judgment^ 
also,  that  as  such  officer  was  acting  for  the  time  being  as  the  agent 
of  the  court,  the  question  of  the  approval  of  the  sale  made  by  him 
should  be  considered  on  its  merits  so  far  as  the  court  is  concerned, 
but  that  his  claim  for  fees  and  expenses  should  be  referred  to  the 
bankruptcy  court  proceedings. — Matter  of  S.  Ah  Mi,  176. 

8.  Transfer  of  property  by  debtor  with  intent  to  defraud:  The  payment 
of  a  note  by  one  within  four  months  of  the  filing  of  a  petition  iu 
bankruptcy  against  him  and  who  is  thereupon  adjudged  a  bankrupt, 
with  the  intent  to  defraud  other  creditors,  such  note  being  dated  more 
than  four  months  before  the  beginning  of  such  proceedings,  is  null 
and  void  as  against  such  creditors,  the  payee  not  being  a  purchaser 
**in  good  faith  and  for  a  present  fair  consideration.''  B.  A.  sec. 
67e. — Spencer  v.  Jiro,  568. 

9.  Same — Debtor's  insolvency :  Under  the  allegation  that  such  payment 
was  made  with  intent  to  hinder,  delay  and  defraud  the  creditors  of 
the  one  making  it,  proof  of  his  insolvency  at  the  time  of  the  pay- 
ment is  not  essential. — Id. 

10.  Intent  to  defraud  —  Transfer' of  property  creating  insolvency:  Any 
payment  which  creates  insolvency  in  the  payer,  if  made  within  four 
months  of  filing  a  petition  in  bankruptcy  against  him,  which  is  fol- 
lowed by  adjudication,  except  to  a  purchaser  **in  good  faith  and 
for  a  present  fair  consideration,"  would  appear  to  be  within  B.  A. 
sec.   67e. — Id. 

11.  General  Orders — Construction:  In  the  following  words  from  General 
Order  XII,  ''and  thereafter  all  the  proceedings  .  .  .  shall  be 
had  before  the  rcfrce,"  the  word  ''shall"  is  directory,  and  the  juris- 
diction of  the  judge  over  such  of  the  said  proceedings  as  may  be 
brought  before  hira  in  the  first  instance  is  not  thereby  ousted. — Matter 
of  Monsarrat,  636. 

12.  Validity  of  a  sale  of  bankrupt's  property  by  a  trustee:  A  private 
sale  of  bankrupt's  property,  by  a  trustee  without  its  appraisal  and 
without  the  order  of  the  court  and  which  has  not  been  approved  by 
the  court,  vests  no  title  in  the  buyer. — Id. 

13.  Jurisdiction:  A  court  of  bankruptcy  has  jurisdiction  over  proceed- 
ings brought  before  it,  both  in  the  nature  of  summary  and  plenary 
actions,  to  try  the  title  to  property  of  the  bankrupt  once  in  the  pos- 
session of  the  court  and  sold  by  the  trustee  without  authority. — Id. 
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14.  Sale  of  property — Inadequacy  of  price — Appraisal,  necessity  of — Dis- 
position of  property  on  setting  aside  sale:  While  the  want  of  an 
appraisal  docs  not  necessarily  invalidate  a  sale  by  a  trustee  of  property 
of  a  bankrupt  *s  estate,  and  a  sale  for  a  reasonable  price,  without  ap- 
praisal may  be  confirmed,  a  private  sale  without  appraisal  for  one 
hundred  dollars,  though  ordered  by  the  referee,  of  property  which  wa? 
worth  five  hundred  dollars  and  which  would  probably  have  brought  that 
sum  at  public  auction,  not  allowed  to  stand  unless  the  purchaser  pays 
to  the  trustee  the  difference  in  value,  with  interest.  As  the  alterna- 
tive, the  purchaser  may  return  the  property  and  have  back  the  pur- 
chase price  with  interest,  the  property  to  be  sold  by  the  trustee  at 
public  auction  after  due  advertisement  ;provtdrd,  that  if  the  funds  of 
the  estate  shall  be  sufficient  to  pay  the  claims  allowed  and  proper 
costs  and  expenses  of  administration,  the  property  to  be  returned  to 
the  bankrupt. — Id,  641. 

15.  Same — Notice  to  creditors:  Under  the  law  requiring  that  notices  to 
creditors  ** shall  be  addressed  as  specified  in  the  proof  of  debt,''  no- 
tice sent  to  a  creditor  whose  name  and  address  appear  in  the  bank- 
rupt's  schedule  of  liabilities,  is  not  notice  to  an  assignee  of  the  credi- 
tor, whose  proof  of  claim,  containing  his  address,  was  duly  filed  with 
the  referee;  unless  the  notice  sent  to  the  assignor  reaches  the  as- 
signee.— Id. 

16.  Administratio7i  of  estate — Collection  of  assets — Trustee's  duty:  The 
trustee's  failure  to  use  proper  efforts  to  realize  upon  collectible  debts 
due  the  estate,  subjects  him  to  the  risk  of  being  surcharged  to  the 
extent  of  their  value  less  reasonable  costs  and  expenses  of  collection. 
^Id. 

17.  Same — Payment  of  taxes — Trustee's  duty:  The  trustee's  failure  to 
pay  taxes,  when  having  in  hand  sufficient  funds,  by  reason  whereof 
the  estate  is  subjected  to  interest  and  penalties,  renders  him  liable  to 
be  surcharged  to  the  extent  of  such  interest  and  penalties. — Id, 

18.  Attorney's  fees — Findings  of  referee — Appeal:  On  appeal,  the  court 
will  not  disturb  the  referee's  findings  of  fact  as  to  attorney's  fees, 
except  for  manifest  error. — Matter  of  Atcherley,  671. 

19.  Voidable  preference:  Where  a  preference  is  given,  the  transaction  is 
voidable  by  the  trustee,  if  there  are  sufficient  facts  and  circumstances 
having  significance  in  reference  to  the  debtor's  financial  condition, 
brought  home  to  the  preferred  creditor  or  which  he  might  or  ought 
to  have  seen  or  known,  to  put  to  him  on  inquiry  which,  followed  up, 
would  inform  him  of  the  insolvency.  B.  A.  sec.  60b. — Spencer  v. 
NekemotOf  568. 
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20.  Transfer  of  property  by  debtor  with  intent  to  defraud — Debtor's 
insolvency:  Under  the  allegation  that  the  payment  of  a  note  by  one 
within  four  months  of  the  filing  of  the  petition  in  bankruptcy  against 
him  was  made  with  intent  to  hinder,  delay  and  defraud  the  creditors 
of  the  one  making  it,  proof  of  his  insolvency  at  the  time  of  the  pay- 
ment is  not  essential. — Id, 

21.  Transfer  of  property — Preference:  A  transfer  of  property  by  a  per- 
son who  later  becomes  bankrupt,  is  complete  in  relation  to  the  ques- 
tion of  preference  (Bank.  Act,  sec.  60a),  when  made,  and  is  not  af- 
fected by  want  of  notice. — Matter  of  Wilson,  537. 

Construction  of  ** so-called"  and  *' purported " :    See  Pleading  11. 
Demurrer  for  uncertainty:     See  Pleading   12. 
Verification  of  pleadings:     See  Pleading  13. 

BAR. 

Conviction  or  acquittal  in  a  territorial  court  as  a  bar  to  a  trial  for  the 
same   offense   in   a   federal   court:     See   United   States    Courts   5; 
Adultery  2. 
Decree  on  demurrer — Bes  ad  judicata:       See  Decree  1;  Res  Adjudi- 

CATA   1. 

BILL  OF  LADING.       See  Shipping  10. 

1.  Receipt  for  goods:  A  bill  of  lading  receipting  for  goods  as  shipped 
in  apparent  good  order  and  conditionj  is  no  more  favorable  to  the 
carrier  than  one  receipting  for  goods  as  shipped  in  good  order  and 
condition,  as  they  are  the  same  in  law. — H,  2?.  T,  4"  L-  C?o.  v  Am,- 
Hawn,  S.  S.  Co.,  11. 

2.  Effect  of  receipt  for  goods  as  in  apparent  good  order  and  condition — 
Burden  of  proof:  A  bill  of  lading  receipting  for  goods  as  shipped  in 
apparent  good  order  and  condition  is  prima  facie  evidence  that  the 
goods  were  in  good  order  at  the  time  of  shipment,  and  the  burden  of 
proof  is  then  on  the  carrier  to  show  that  the  goods  were  not  in  good 
order  or  were  not  properly  packed  when  received  or  were  damaged 
through  some  excepted  peril. — Id. 

3.  Inspection  of  goods  at  place  of  delivery:  When  condition  of  goods 
at  place  of  delivery  shows  no  evidence  that  they  were  improperly 
packed  but  rather  that  they  were  properly  packed,  this  goes  to  the 
support  of  the  prima  facie  evidence  of  the  bill  of  lading  receipt  that 
they  were  received  in  apparent  good  order. — Id. 

4.  Loss  through  excepted  peril — Burden  of  proof:  Where  loss  or  damage 
of  goods  is  caused  by  one  of  the  excepted  perils  of  the  bill  of  lading, 
the  burden  of  proof  is  on  the  shipper  to  show  negligence  by  the  car- 
rier.— Id. 

44— D 
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5.  Damages — Statement  of  value  of  goods:  Damages  for  injury  to 
goods  in  possession  of  a  carrier  are  limited,  as  to  value,  to  the  state- 
ment of  their  value  in  the  bill  of  lading. — Id.  12. 

BILL  OF  PARTICULARS. 

Failure  to  attach,  to  complaint,  not  material:       See  Practice  21. 

BIRD   RESERVATIONS. 

Penal  latvs:  The  rule  of  strict  construction  applicable  to  penal 
statutes  prevents  the  construing  of  section  84  of  the  criminal  code  as 
including  a  grant  of  power  to  the  President  to  sot  apart  breeding 
grounds  for  birds. — U,  S.   v.  Schlemmer,  546. 

Sufficiency  of  indictment  charging  the  hunting,  etc.,  of  birds:  Sec 
Indictment  II,  12. 

BOND. 

1.  Statute  for  protection  of  persons  furnishing  materials  and  labor  for 
public  works:  The  bond  prescribed  by  the  statute  **for  the  protec- 
tion of  public  works''  (33  Stat.  L.  811),  is  two-fold:  first,  protecting 
the  United  States  against  breaches  of  the  contract,  and,  second,  guar- 
anteeing to  third  parties  furnishing  materials  and  labor  for  per- 
formance of  such  contract,  payment  of  their  bills  therefor.  Much  of 
the  law  applying  to  ordinary  bonds  does  not  apply  to  such  bond. — 
U.  S.  V.  Burrell  Construction  Co.,  321. 

2.  Notice  to  surety  of  modification  of  contract:  Notice  to  surety  on  bond 
of  modification  of  contract  not  required  by  the  above  statute. — Id. 

BURDEN  OF  PROOF. 

1.  Moving  vessel  colliding  with  anchored  vessel — Presumption  of  negli- 
gence: A  moving  vessel  running  down  an  anchored  boat  is  presumed 
to  have  been  negligent  and  the  burden  of  proof  is  upon  her  to  acquit 
herself  of  liability. — Matsuno  v.  The  Concord,  227. 

2.  Negative  proposition:  Under  the  pleadings  it  became  necessary  to  the 
case  for  libelant  to  prove  the  negative  proposition  that  a  cable  at- 
tached to  a  buoy  was  not  removed  by  the  libellee,  and,  being  without 
information, — and  the  claimant  from  the  nature  of  the  case  being  in 
possession  of  full  information  on  the  subject,  it  was  held  that  the 
burden  of  proof  was  on  the  claimant  to  disprove  the  proposition. — 
P.  M.  S.  S.  Co.  V.  The  Pacific,  29. 
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3.  Embezzlement:  If  the  jury  is  convinced  beyond  a  reasonable  doubt 
oy  the  evidence  of  prosecution  admitted,  that  an  actual  shortage  has 
existed  in  the  accounts  of  an  agent  accused  of  embezzlement,  the 
burden  of  proof  is  shifted  to  the  defendant  to  show  that  the  shortage 
or  shortages  were  not  as  a  matter  of  fact  caused  by  conversion  of  the 
trust  funds  to  his  own  use. — U.  S.  v.  Koki,  462. 

4.  Criminal  law — Evidence — Motive:  The  prosecution  is  not  bound 
to  directly  establish  an  adequate  or  any  motive  for  the  alleged  crime. — 
U.  S.  V,  Wynne,  345. 

5.  Same — Fresumption  of  innocence:  The  fact  that  the  defendant  does 
not  take  the  stand  in  his  own  defense  is  not  a  circumstance  that  can 
be  used  against  him. — Id, 

6.  Same — Homicide — Intoxication,  or  insanity,  as  defense:  When  the 
defense,  under  an  indictment  for  murder,  is  intoxication,  the  burden 
is  on  the  prosecution  to  establish  the  mental  soundness  of  the  de- 
fendant at  the  time  of  the  homicide. — Id.  346. 

Burden  of  proof  discussed:     U.  S.  v.  Lee  Sa  Kec,  266,  272. 
Effect  of  receipt  for  goods  as  in  apparent  good  order  and  condition: 
See  Bill  of  Lading  2. 

Loss   through   excepted  peril:     See  Bill  op  Lading  4. 
Presumptions   and   burden   of   proof:     See   Criminal   Law   24;    Evi- 
dence 32. 

CARE. 

Significance     of  injury  not  likely  to  have  occurred  with. proper  care: 

Sae  Injury  1. 

]<'ailure  to  exercise  ordinary  care:     See  Negligence  18. 

CARRIERS.     See,  also.  Bill  of  Lading;  Common  Carrier. 

Special   agreement    limiting    liability    of:     See    Agreement    2. 
Liability  of  common  carriers:     See  Pleading  7. 

CERTIFICATE. 

Certificate  of  enrollment  of  a  vessel  on  the  oath  of  one  not  an  owner: 
See  Admiralty  5. 

Admissibility  of  certificate  of  a  custom  house  officer,  which  is  a  state- 
ment of  his  conclusions:     See  Evidence  5. 

CHARTER. 

Libelant  as  charterer  of  ship  employed  in  salvage:     See  Salvage  1; 
Pleading  1. 

CHINESE.    See  also  Chinese  Exclusion. 

Marriage  customs:     See  Marriage  1,  2,  4. 


692  INDEX. 

CHINESE  EXCLUSION.    See  also  Immigration  Act  1. 

1.  Deportation  proceeding  not  criminal  cause:  A  proceeding  for  the 
deportation  of  a  Chinese  laborer  is  not  a  criminal  cause  within  the 
meaning  of  sec.  1020  of  the  Revised  Statutes.— E7.  S.  v.  Ching  Kim 
Hee,  556. 

2.  Finding  of  Department  of  Commerce  and  Labor  on  question  of  ciii- 
ship  conclusive  when:  The  decision  of  an  inspector,  affirmed  on  ap- 
peal by  the  Secretary  of  the  Department  of  Commerce  and  Labor,  on 
a  question  of  citizenship,  after  a  fair  hearing,  is  conclusive  in  the 
absence  of  any  showing  of  abuse  of  authority  or  mistake  of  law. — 
Matter  of  Su  Yen  Boon,  606. 

3.  Finding  of  inspector  of  immigration  conclusive:  The  decision  of  an 
inspector  of  immigration,  made  after  a  fair  hearing  which  was  not 
appealed  from,  that  a  person  of  Chinese  descent  is  not  entitled  to 
land,  is  final  and  conclusive. — Matter  of  Koon  Ko,  623. 

4.  Fair  hearing — what  is:  Under  the  facts  set  forth  in  the  opinion,  a 
hearing  held  to  have  been  a  fair  one,  and  not  the  mere  semblance  of 
a   hearing. — Id. 

CITIZENSHIP. 

1.  Naturalization:  Hawaiian  citizenship  by  naturalization  did  not  ex- 
tend to  the  non-resident  minor  children  of  the  person  so  naturalized, 
nor  were  such  children,  while  still  non-resident,  made  citizens  of  the 
United  States  by  the  provision  contained  in  section  4  of  the  organic 

act  of  Hawaii. — Matter  of  Koon  Ko,  623. 

2.  Finding  of  Department  of  Commerce  and  Labor  on  question  of  citi- 
zenship co7iclusive  when:  The  decision  of  an  inspector,  affirmed  on 
appeal  by  the  Secretary  of  the  Department  of  Commerce  and  Labor, 
on  a  question  of  citizenship,  after  a  fair  hearing,  is  conclusive  in 
the  absence  of  any  showing  of  abuse  of  authority  or  mistake  of  law. — 
Matter  of  8u  Yen  Boon,  606. 

CrRCUMSTA^lTIAL  EVIDENCE.     See  Evidence  19,  32. 

COEBCION.     Marriage  under  duress:     See  Mabbiage  4,  5. 

COLLISION. 

1.  Moving  vessel  and  anchored  boat:  A  fisherman  in  an  anchored  boat 
which  is  run  down  through  the  negligence  of  a  moving  vessel,  is  not 
precluded  from  obtaining  damages,  because  of  his  failure  to  move 
his  boat  out  of  the  way  of  the  approaching  vessel,  if  he  has  not 
otherwise  contributed  to  the  collision. — Matsuno  v.  The  Concord,  227. 
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2.  Moving  vessel  colliding  with  an  anchored  vessel — Presumption  of 
negligence — Burden  of  proof:  A  moving  vessel  running  down  an 
anchored  boat  is  presumed  to  have  been  negligent  and  the  burden 
of  proof  is  upon  her  to  acquit  herself  of  liability. — Id. 

3.  Failure  of  anchored  boat  to  show  statutory  light:  Failure  of  an 
anchored  boat  to  show  statutory  light  does  not  impair  her  right  to 
recover  for  a  collision  if  such  failure  did  not  contribute  thereto. — Id. 

COMBINATIONS.     See  Eestraint  op  Teade. 

COMMERCE.    See  Restraint  op  Trade  1,  2. 

COMMERCE  AND  LABOR. 

Finding  of  Department  on  question  of  citizenship  conclusive  when: 
See  Chinese  Exclusion  2. 

COMMISSIONER.    See   United   States   Commissioner;    Shipping   Com- 
missioner. 

COMMON  CARRIER. 

1.  Pleading — Liability  of:  To  bring  a  case  within  the  act  of  Congress 
of  June  11,  1906,  *' relating  to  liability  of  common  carriers,"  it  is 
necessary  to  allege  the  libellee  to  be  a  common  carrier. — Weidman  v. 
The  NebrasJcan,   196. 

2.  Liability  for  injury  to  employe:  Common  carrier  not  liable  for  in- 
jury to  employe  caused  by  negligence  of  his  fellow  servants,  the  act 
of  Congress  of  June  11,  1906  (34  Stat.  p.  232),  to  the  contrary  being 
repugnant   to   the   Constitution. — Id,   199. 

3.  Liability  for  costs  of  cure,  maintenance  and  wages  of  injured  seaman: 
Libelant  having  received  slight  injuries  in  the  employ  of  the  libellee, 
and  being  given  adequate  medical  treatment,  an  opportunity  of  en- 
tering a  hospital  as  a  patient  of  the  Marine  Hospital  Service  at  the 
request  of  libellee,  and  being  promised  relief  from  work  on  the  vessel 
for  the  whole  of  the  return  voyage  if  necessary,  failed  to  enter  the 
hospital,  engaged  his  own  physician  and  left  the  ship.  Held,  that 
libellee  was  not  liable  for  expenses  of  his  cure  and  maintenance  while 
recovering  nor  for  further  wages. — Id. 

4.  Liability  for  negligence:  A  common  carrier  cannot  exempt  itself  by 
contract  from  the  consequences  of  its  own  negligence. — Ferreira  v. 
The  Arisonan,  530. 
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5.  Carrier  of  livestock — Duty  of:  It  is  the  duty  of  a  carrier  of  live- 
stock to  provide  a  safe  and  proper  place  for  animals  intrusted  to  it 
for  transportation. — Id. 

6.  Undertaking  of  shipper  to  feed  and  care  for  animals:  A  common 
carrier  by  sea  is  liable  for  the  death  of  a  horse  which  resulted  from 
an  inadequate  number  of  cleats  in  the  floor  of  a  stall  notwithstanding 
the  shipper  accompanied  the  animal  and  undertook  to  feed  and  care 
for  it  on  the  voyage. — Id. 

COMPENSATION. 

Basis  of  salvage  compensation:     See  Salvage  2,  3,   7. 
Delay  of  decision  as  affecting  compensation:     See  Salvage  5. 
Inclusion    of    crews    of    vessels    in    benefits    prayed    for    in    libels    by 
owners:       See  Salvage  6. 

Efforts   of  volunteer  that   accomplish   nothing:     See   Salvage   8. 
Admissibility   of   evidence   relating   to   compensation  of   other   vessels 
performing  similar  service:     See  Evidence  7. 

Question  of  compensation  for  an  attempt  to  assist  a  stranded  vessel, 
which   failed:     See   Admiralty   16. 

Compensation  for  quantum  meruit  services  in  assisting  a  stranded 
vessel  involving  hazard  to  the  assisting  vessel:  See  Admiralty  17. 
Question  of  compensation  for  services  whereby  owner  of  strande<l 
vessel  is  able  to  carry  out  its  contract  for  the  transportation  of  pas- 
sengers and  their  baggage:     See  Admiralty  18. 

COMPETITION.     See  Restraint  op  Trade. 

CONCLUSIONS.     Of  law  and   fact:     See  Pleading  9,  14. 

CONDEMNATION.     See  Eminent  Domalv. 

CONFESSIONS.     To  clergymen:     See  Evidencf  12,  13;  Witnesses  1,  2. 

CONSPIRACY. 

1.  Indictment  when  alleged  ofense  is  misdemeanor:  The  fact  that  a 
conspiracy  under  section  5440  R.  S.  and  the  crime  of  adultery  are 
both  misdemeanors,  would  not  per  se  prevent  an  indictment  for  an 
alleged  conspiracy  to  commit  the  crime  of  adultery. — U.  S.  v.  Hoshi, 
439. 

■ 

2.  Indictment  —  Sufficiency  of  charge:  When  it  is  charged  in  an  in- 
dictment that  certain  persons  conspired  **to  have  the  crime  of  adul- 
tery committed, ' '  this  charge  is  substantially  synonymous  with  the 
words  *'to  commit  the  crime  of  adultery, '^  provided  that  persons  of 
ordinary  knowledge  of  the  conditions  alleged  in  the  indictment,  and 
especially  provided  that  the  defendants  themselves,  would  be  reason- 
ably supposed  to  know  the  meaning  of  the  charge. — Id. 
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3.  Savie:  When  the  words  **did  deliver"  are  used  to  indicate  the  al- 
leged overt  act  of  the  conspiracy,  whereby  a  woman,  not  charged  as 
one  of  the  conspirators,  was  said  to  have  been  delivered  to  one  of  the 
conspirators  by  the  other  two,  as  a  definite  act  toward  the  commission 
of  the  adultery,  and  when  the  context  shows  clearly  that  it  is  charged 
that  such  delivery  was  a  wrongful  act  intending  to  lead  to  an  offense 
against  the  United  States,  the  defendants  are  sufficiently  informed 
concerning  the  overt  act,  in  view  of  the  fact  that  it  is  an  indictment 
for  conspiracy  and  in  view  of  the  express  direction  of  Congress  in 
B.  S.  1025.—/d.  440. 

4.  Hame:  Even  though  the  overt  act  should  be  in  itself  a  crime  against 
federal  or  local  law,  the  fact  that  the  conspiracy  necessarily  involved 
the  intention  to  perform  such  unlawful  overt  act,  docs  not  prevent  an 
indictment  for  conspiracy  when  there  is  evidence  of  a  conspiracy  to 
commit,  through  such  overt  act,  an  offense  against  the  United  States  ; 
and  this  would  be  true  even  though  subsequent  to  the  overt  act, 
through  some  unforeseen  circumstance  the  offense  aimed  at  by  the 
conspiracy  cannot   be  committed. — Id. 

CONSTITUTIONAL    LAW. 

1.  Begulations  for  conduct  of  elections:  Federal  laws,  making  regula- 
tions for  the  conduct  of  elections  in  w^hich  federal  officers  and  legis- 
lators are  voted  for  and  providing  punishments  for  their  violation,  are 
not  unconstitutional  because  of  the  circumstance  that  state  officers 
and  l?gislators  are  voted  for  at  the  same  election. — U,  S.  v.  Halr- 
alala  Eanch,  299. 

2.  Same — Ajiy  corporation:  A  federal  law  providing  for  the  punish- 
ment of  **any  corporation''  which  may  make  a  money  contribution 
in  connection  with  an  election  of  federal  officers  and  legislators,  is 
not  unconstitutional  because  the  words  *'any  corporation"  include 
state    corporations. — Id. 

3.  Indictment — Detailed  statement  of  charge:  The  Sixth  Amendment 
does  not  require  that  the  accused  shall  have  a  detailed  statement  of 
the  charge  against  him,  but  only  that  he  shall  be  informed  of  ths 
nature  and  cause  of  that  charge  sufficient  to  enable  him  to  prepare 
his  defense,  and  to  plead  the  judgment  in  bar  of  a  second  prosecu- 
tion for  the  same  offense. — U.  S.  v.  Ah  Foo,  487. 

Right  of  speedy  trial:     See  Criminal  Law  2. 

Proceedings  under  immigration  law:     See  Due  Process  op  Law   1. 

CONSTRUCTION.  See  Admiralty  3;  Bankruptcy  11;  Immigration 
Act  1,  2,  9;  Mesne  Process  1;  Penal  Laws  1,  2;  Pleading  11; 
Restraint  op  Trade  2;  Statutes;  United  States  Courts  8;  Words 
AND  Phrases. 
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CONTINGENT   DEVISE.     See  Wills   1. 
CONTINUING  OFFENSES.     See  Embezzlement  4. 
CONTRACTS. 

1.  Value  of  services  and  materials  under  parol  contracts  with  the  United 
States:  Parol  contracts  with  the  government  wholly  or  partially  per- 
formed entitle  the  contractor  to  the  value  of  his  services  and  mate- 
rials as  upon  an  implied  contract  of  qtuintum  meruit,  although  the 
law  requires  such  contracts  to  be  in  writing  and  signed  by  the  par- 
ties.— Sorenson  4'  Lyle  v.  U.  S,,  291. 

2.  Pleading — Allegation  of  interest  of  the  United  States  in  work  con- 
tracted for:  In  suits  on  such  contracts  it  is  not  necessary  for  plain- 
tiffs to  allege  interest  of  the  United  States  in  the  work  contracted 
for. — Id. 

r 

3.  Contracts  of  affreightraent  as  maritime  contracts:  Contracts  of  af- 
freightment are  maritime  contracts  cognizable  in  courts  of  admiralty. 
— n.  E.  T.  4r  L.  Co.  V.  Am.-  Hawn.  S.  S.  Co.,  1. 

4.  Coasting  service,  Hawaii — Contract  of  service — First  mate:  An  en- 
gagement of  a  person  holding  a  license  as  master  and  pilot,  as  first 
mate  of  a  vessel  engaged  in  the  inter-island  coasting  service  of  the 
Territory  of  Hawaii,  does  not  carry  with  it  an  engagement  of  such 
a  person  as  pilot  also. — Mansfield  v.  The  Despatch,  2S7. 

Exhibit  of  contract  of  affreightment:     See  Practice   8. 
CONTRIBUTORY  NEGLIGENCE.     See  Negligence  4,  5,   14,  15,   16. 
COPYRIGHT. 

1.  Purpose  of:  The  purpose  of  a  copyright  is  different  from  that  of 
letters  patent.  It  gives  the  owner  the  exclusive  right  to  multiply  and 
dispose  of  copies  of  an  intellectual  or  artistic  production,  but  not  the 
exclusive  right  to  use  the  nfethods  which  may  be  set  forth  in  a  copy- 
righted publication. — Burk  v.   Burial  Ass'n.,   388. 

2.  Infringement :  A  publication,  to  be  an  infringement  of  a  copyrighted 
publication,  must  be  a  substantial  copy  of  it  or  of  a  material  part 
of  it. — Id. 

CORPORATIONS. 

Organized   by   authority   of   any   law    of    Congress:     See    Statutes, 
5,  6,  7. 
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Making    monej    contributions    in    connection    with    election:        See 

Statutes  10. 

Authority  of  officer  of,  in  bringing  suits:     See  Agency   3. 

COSTS. 

1.  U,  S.  Commissioner's  fees:  Taking  and  certifying  a  deposition  to 
file  is  not  "attending  to  a  reference  in  a  litigated  matter  in  pursu- 
ance of  an  order  of  the  court." — P,  M.  S.  S.  Co.  v.  The  Pacific,  64. 

2.  Marshal's  charges  for  Iceeping  personal  property  attached  on  mesne 
process:  Charges  of  a  U.  S.  marshal  for  expenses  of  keeping  per- 
sonal property  attached  on  mesne  process,  aggregating  more  than 
the  statutory  fees,  may  be  allowed  as  costs  by  the  court  upon  petition 
under  oath  setting  forth  the  facts. — Id. 

3.  Marshal's  traveling  expenses  in  serving  subpoenas:  A.  U.  S.  marshal 
may  elect  to  receive  for  such  services  in  lieu  of  mileage  his  **  actual 
traveling  expenses,"  to  be  proved  on  his  oath  to  the  satisfaction  of 
the  court. — Id. 

4.  DocJcet  fees:  Counsel  represented  three  similar  cases  bearing  on  the 
same  subject-matter,  and  which  might  have  been  joined  in  one  libel. 
Held,  that  he  is  entitled  to  but  one  docket  fee. — The  Stanley  Dollar, 
436. 

5.  Money  tendered  and  paid  into  court  by  libellee:  When  judgment  is 
rendered  libellee  for  a  further  sum  with  costs,  any  balance  of  such 
deposit  remaining  in  court  is  liable  for  such  costs. — Nordick  v.  The 
Manga  Beva,  90. 

COURTS.     See   also   Admiralty   1;     Hawaii;     Practice    13;     Rules   1; 
United  States  Courts. 

Adjournment,  effect  of — Power  to  convene  before  adjourned  day: 
The  court,  having  adjourned  to  a  day  certain,  may  convene  before 
that  day  for  the  transaction  of  business  in  open  court,  provided  such 
action  does  not  operate  to  the  prejudice  of  any  party. — Matter  of 
April,  1909,  Term,  402. 

CRIMINAL  INTERCOURSE.     See  Adultery  6,  7. 

CRIMINAL  LAW. 

1.  Liability  to  distinct  jurisdiction:  A  person  doing  an  act  which  vio- 
lates both  a  federal  and  a  state  or  territorial  law,  commits  two 
offenses  and  may  be  punished  for  both. — U.  S.  v.  Lee  Sa  Kee,  262. 
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2.  Bight  of  speedy  trial:  The  delay  of  the  prosecution  to  arrest  a 
defendant  for  whatever  cause^  except  evasion  of  arrest  by  the  latter, 
which  did  not  appear,  brings  a  caee  within  the  scope  of  the  Sixth 
Amendment  to  the  Constitution,  as  to  ** speedy  trial,"  and  to  hold 
him  to  trial  after  lapse  of  five  years  under  the  circumstances  stated 
in  the  decision,  would  be  such  a  hardship  and  injustice  as  the  Sixth 
Amendment  was  intended  to  obviate. — 17.  S.  v.  Kojima,  381. 

3.  Postal  offenses — Outside  cover  or  wrapper:  A  string  or  cord  or  any 
other  attenuated  material  in  the  nature  of  a  string  or  cord,  wrapped 
around  papers  or  other  mailable  matter  to  hold  it  together  for  the 
purpose  of  mailing,  together  with  any  convenient  arrangement,  as  for 
example  a  tag  attached  thereto  for  the  purpose  of  affixation  of  post- 
age stamps  or  writiDg  of  address,  constitutes  an  "outside  wrapper'' 
in  the  meaning  of  section  3  of  the  postal  law  of  June  18,  1888. — 
V.   S.   V.   Uchiyama,  431. 

4.  Same :  * '  Any  delineations,  epithets,  terms  or  language ' '  forbidden 
by  section  3  of  the  act  of  June  18,  1888,  written  upon  such  a  tag, 
is  written  upon  the  "outside  wrapper*'  within  the  meaning  of  the 
statute. — Id. 

5.  Conspiracy — Indictment  when  alleged  offense  is  misdemeanor:  The 
fact  that  a  conspiracy,  under  section  5440  R.  S.,  and  the  crime  of 
adultery  are  both  misdemeanors,  would  not  per  se  prevent  an  indict- 
ment for  an  alleged  conspiracy  to  commit  the  crime  of  adultery. — 
U.  S.  V.  Hoshi,  439. 

6.  Cotispiracy — Indictment — Sufficiency  of  charge:  When  it  is  charged 
in  an  indictment  that  certain  persons  conspired  "to  have  the  crime 
of  adultery  committed, ' '  this  charge  is  substantially  synonymous  with 
the  words  *  *  to  commit  the  crime  of  adultery, ' '  provided  that  persons  of 
ordinary  knowledge  of  the  conditions  alleged  in  the  indictment,  and  es- 
pecially provided  that  the  defendants  themselves,  would  be  reasonably 
supposed   to   know   the   meaning   of   the   charge. — Id.   440. 

7.  Same:  When  the  words  "did  deliver"  are  used  to  indicate  the  al- 
leged overt  act  of  a  conspiracy,  whereby  a  woman,  not  charged  as  one 
of  the  conspirators,  was  said  to  have  been  delivered  to  one  of  the 
conspirators  by  the  other  two,  as  a  definite  act  toward  the  commission 
of  the  adultery,  and  when  the  context  shows  clearly  that  it  is  charged 
that  such  delivery  was  a  wrongful  act  intended  to  lead  to  an  offense 
against  the  United  States,  the  defendants  are  sufficiently  informed 
concerning  the  overt  act,  in  view  of  the  fact  that  it  is  an  indictment 
for  conspiracy  and  in  view  of  the  express  direction  of  Congress  in 
R.   S.   1025.— Id. 

8.  Same:  If  it  is  a  matter  of  knowledge  to  the  court  and  of  common 
knowledge  in  the  community  that  in  many  instances  Japanese  women 
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are  in  eifect  deliverable  chattels  in  the  hands  either  of  their  hus- 
bands or  of  some  other  persons  who  completely  control  their  actions, 
and  particularly  if  it  is  known  to  the  court  that  Japanese  residents 
within  its  jurisdiction  are  affected  peculiarly  with  this  common 
knowledge,  a  decision  concerning  alleged  uncertainty  of  charges  made 
in  an  indictment  against  such  Japanese  defendants  might  take  that 
common  knowledge  into  account  to  determine  whether  the  alleged,  or 
possible,  uncertainty  tends  to  the  prejudice  of  the  defendants. — Id, 

9.  Conspiracy — Indictment:  Even  though  the  overt  act  should  be  in 
itself  a  crime  against  federal  or  local  law,  the  fact  that  the  con- 
spiracy necessarily  involved  the  intention  to  perform  such  unlawful 
overt  act,  does  not  prevent  an  indictment  for  conspiracy  when  there 
is  no  evidence  of  a  conspiracy  to  commit,  through  such  overt  act,  an 
offense  against  the  United  States;  and  this  would  be  true  even 
though  subsequent  to  the  overt  act,  through  some  unforeseen  circum- 
stance the  offense  aimed  at  by  the  conspiracy  cannot  b3  committed. 
—Id,  , 

10.  EmbezzlemcJit — Indictment  based  on  suspicious  circumstances:  The 
prosecution  may  base  an  indictment  for  embezzlement,  not  on  specific, 
identifiable  items  of  embezzlement,  but  on  suspicious  circumstances 
such  as  shortages  evidenced  by  false  official  statements  and  entries. — 
U.   S.  V.  Koki,  462. 

11.  Same — Evidence:  All  evidence  tending  to  show  a  system  of  em- 
bezzlement based  on  suspicious  circumstances  may  be  admitted. — Id'. 

12.  Burden  of  proof:  If  the  jury  is  convinced  beyond  a  reasonable  doubt 
by  evidence  of  prosecution  admitted,  that  an  actual  shortage  has 
existed  in  the  accounts  of  an  agent  accused  of  embezzlement,  the 
burden  of  proof  is  shifted  to  the  defendant  to  show  that  the  shortage 
or  shortages  were  not  as  a  matter  of  fact  caused  by  conversion  of 
the  trust  funds  to  his  own  use. — Id. 

13.  Former  jeopardy — EmbeztiUment :  In  an  indictment  for  embezzle- 
ment, held,  on  demurrer  to  a  special  plea,  that  a  system  of  shortages 
inextricably  interdependent  on  each  other  wherein  no  identifiable  items 
of  embezzlement  are  shown,  constitutes  for  the  purposes  of  trial  a 
continuing  offense,  and  a  trial  on  an  indictment  based  on  one  of  the 
prima  facie  instances  of  shortage  constitutes  jeopardy  as  to  all  other 
alleged   shortages   in   the   same   system. — Id.   462. 

14.  Indictment — Several  c&unts:  Under  the  first  subdivision  of  section 
1024  of  the  Revised  Statutes,  several  counts  for  adultery  and  fornica- 
tion may  be  joined  in  the  same  indictment  where  they  relate  to  the 
same  act  and  are  used  for  the  purpose  of  meeting  the  proofs  at  the 
trial.— 17.  S.  v.  Hirata,  616. 
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15.  Same — Hepugnancy:  An  indictment  will  not  be  quashed  because  of 
inconsistency  between  the  allegations  of  several  counts  in  an  indict- 
ment where  they  all  relate  to  the  same  act  or  transaction  and  have 
been  varied  to  meet  the  proofs  as  they  may  develop. — Id. 

16.  Motive:  The  prosecution  is  not  bound  to  directly  establish  an  ade- 
quate or  any  motive  for  the  alleged  crime. — Z7.  S.  v.  Wynne,  345. 

17.  Circumstantial  evidence — Presumption  of  innocence:  In  order  to  con- 
vict the  defendant  upon  evidence  of  circumstances,  it  is  necessary, 
not  only  that  all  of  the  circumstances  concur  to  show  that  he  com- 
mitted the  crime  charged,  but  also  that  the  circumstances  are  incon- 
sistent with  any  other  rational  conclusion. — Id,  346. 

18.  Evidence — Presumption  of  innocence:  Personal  opinions  of  the  jurors 
not  formed  upon  the  testimony;  suspicions  and  probabilities  are  to  he 
given   no   weight. — Id. 

19.  Same — Same — Burden  of  proof:  The  fact  that  the  defendant  does 
not  take  the  stand  in  his  own  defense  is  not  a  circumstance  that  can 
bo  used  against  him. — Id,  345. 

20.  Same — Weight  and  sufficiency:  A  criminal  case  involving  much  tes- 
timony and  many  facts  should  not  be  decided  upon  the  probability 
or  improbability  of  any  one  point  singled  out  of  the  evidence,  unless 
the  settlement  of  such  point  is  decisive  of  the  whole  issue,  but  a  safe 
decision  requires  due  consideration  of  all  the  evidence. — Id.  346; 
U.  S.  V.  Lee  Sa  Kee,  266. 

21.  Evidence  —  Statements  against  interest  —  Self-serving  statements: 
Statements  of  defendant  against  interest  are  entitled  to  great  weight; 
but  what  the  defendant  said  for  himself,  the  jury  are  not  bound  to 
believe  because  said  in  a  statement  proved  by  the  prosecution. — U.  8. 
V.  Wynne,  346. 

22.  Evidence — Testimony  of  defendant:  The  jury  may  not  disregard  the 
testimony  of  the  defendant  on  the  ground  alone  that  he  is  a  defend- 
ant and  stands  charged  with  commission  of  a  crime;  his  testimony 
should  be  fully  and  impartially  considered  together  with  all  other  evi- 
dence in  the  case. — U.  S.  v.  Lee  Sa  Kee,  266. 

23.  Adultery — Evidence — Admissibility:  Jury  charged  to  disregard  refer- 
ences arising  in  the  course  of  trial,  to  a  conviction  of  defendant  for 
bigamy  and  to  a  plea  of  guilty  on  a  charge  of  adultery. — Id. 

24.  Evidence — Circumstances — Presumptions  and  burden  of  proof:  Where 
a  conviction  is  sought  upon  circumstantial  evidence,  the  pro8ecuti:>n 
must  not  only  show  that  the  alleged  circumstances  are  true,  but,  fur- 
ther, that  such  circumstances  are  incompatible  with  any  reasonable  hy- 
pothesis of  defendant's  innocence,  and  incapable  of  explanation  upon 
any  reasonable  theory  other  than  that  of  guilt. — Id. 
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Jurisdiction  of  the  United  States,  the  States  and  Territories  over  the 
same  criminal  act:     See  Jubisdiction  2. 

Conviction  or  acquittal  in  a  territorial  court  as  a  bar  to  a  trial  for 
the  same  offense  in  a  federal  court:  See  United  States  Courts  5. 
Competency  of  witnesses  convicted  of  infamous  crimes:  See  Evi- 
dence 3. 

Rules  of  evidence  in  federal  courts:     See  Evidence  1. 
Bules  of  evidence  in  territorial  courts:     See  Evidence  2. 
Statutory  crimes — ^Indictment:     See  Indictment  7,   17. 
Construction  of  penal  laws:     See  Penal  Laws  1,  2. 
Presumption  of  innocence:     See  Evidence  18. 
Intoxication,  or  insanity,  as  defense:     See  Intoxication  2,  3,  4. 

arSTOM  HOUSE. 

Admissibility  of  certificate  of  custom  house  officer  which  is  a  state- 
ment of  his  conclusions:       See  Evidence  5. 

CUSTOMS  DUTIES. 

1.  Miso — Unenumerated  articles — Preserved  vegetables — A  sauce:  Aj 
Japanese  product  made  from  beans  and  rice  by  processes  'of  cooking 
and  fermentation  which  change  their  taste  and  flavor  though  not  en- 
tirely destroying  their  forms,  which  has  keeping  qualities  to  a  mod- 
erate extent,  known  commercially  as  miso,  and  generally  used  for 
making  soup,  is  properly  chargeable  with  a  duty  of  20  per  cent,  ad 
valorem,  sec.  6  tariff  act,  and  not  with  a  duty  of  40  per  cent,  as  "pre- 
served vegetables  "  or  *  *  a  sauce, ' '  par.  241. — Appeal  of  Fujiyama,  522. 

2.  Similitude:  Because  an  unenumerated  article  is  dutiable  as  being  sub- 
stantially similar  to  an  enumerated  article,  it  does  not  follow  t^at  an- 
other unenumerated  article  which  is  somewhat  similar  to  the  first,  or 
is  produced  by  a  similar  process,  is  dutiable  as  similar  to  the  second. — 
Id.  523. 

DAMAGES. 

1.  Damages  for  injuries  resulting  from  master's  negligence  as  affected 
hy  contributory  negligence  of  libelant:  Damages  assessed  against  a 
ship  for  injuries  mainly  resulting  from  negligence  of  the  master  and 
partly  from  contributory  negligence  on  the  part  of  libelant,  dimin- 
ished one- third. — Naka  v.   The  Wm,  JT.  Smith,  79. 

2.  Statement  of  value  of  goods  in  bill  of  lading:  Damages  for  injury 
to  goods  in  possession  of  a  carrier  are  limited,  as  to  value,  to  the 
statement  of  their  value  in  the  bill  of  lading. — H.  B,  T.  4'  L.  Co,  v. 
Am.-Havm,  8.  S,  Co.,  12. 
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3.  Admiralty — Subordinate  officer — disrating:  A  second  mate  was  dis- 
rated to  a  common  seaman  and  sent  to  the  forecastle.  Heldj  this  to 
be  an  aggravation  of  damages  if  there  was  insufficient  ground  for 
displacing  him. — Peterson  v.   The  Bohert  Lewers,  274. 

4.  Award  of — Subrogation:  There  having  been  proceedings  for  general 
average  on  account  of  repairs,  and  the  cargo  having  contributed, 
libelants  awarded  full  damages  subject  to  the  right  of  subrogation  of 
the  cargo  owners. — Poije  4"  Talbot  v.  The  Fearless,  210. 

Apportionment:     See  Negligence  15,  16. 

Allegation  of  answer  in  mitigation  of  damages:     See  Pleading  2. 

Allegation  of:     See  Pleading  6. 

DECLARATIONS. 

Of  third  parties — Admissibility  of:     See  Evidence  33. 

DECREES. 

1.  On  demurrer — Ees  ad  judicata:  If  a  suit  is  dismissed  on  demurrer  on 
the  ground  of  defective  pleadings  or  any  ground  which  does  not  go 
to  its  merits,  the  decree  or  judgment  will  be  no  bar  to  another  suit. — 
U,  S.  V,  John  li  Estate,  576. 

2.  Same — Issue:  Where  a  decree  ** refers  to  the  opinion  of  the  trial 
judge  in  terms  that  make  it  clear  that  the  object  was  to  refer  to  it 
to  explain  what  was  determined,  and  the  reasons  therefor,  then  such 
opinion  becomes  a  part  of  the  record,  and  must  be  looked  "to  to  ex- 
plain what  was  in  issue  and  what  was  determined  by  the  . 
decree  in  question." — Id. 

3.  Same — Opinion  affirming:  The  opinion  of  the  court  affirming  such 
decree  is  inadmissible  to  show  that  the  question  determined  was  dif- 
ferent from  that  in  the  record. — Id. 

4.  Jurisdiction  of  Supreme  Court  of  the  Territory  of  Hawaii  over  re- 
served questions  from  judge — Decree:  The  decision  of  the  Supreme 
Court  of  Hawaii  over  questions  reserved  to  it  by  a  circuit  judge  sit- 
ting in  equity  at  chambers  is  without  legal  effect,  unless  it  is  made 
the  basis  of  a  decree  by  the  judge  reserving  them. — Id. 

Interest   on:     See   Interest   1. 

DELEGATE   TO   CONGRESS. 

Election  of,  in  Territories:     See  Territories  1. 
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DELIVERY. 


Inspection  of  goods  at  place  of:     See  Bill  of  Lading  3. 
External  injury  at  place  of:     See  Injury  2. 

DEPORTATION. 

1.  Jtetrospective  operation  of  statutes — Vested  interests  as  affected  hy 
subsequent  statutes:  An  alien  woman  having  lawfully  entered  the 
country  and  acquired  a  domicile  may  not  be  deported  for  conduct 
which  was  made  a  ground  of  deportation  by  a  subsequent  statute. — 
Matter  of  Suzuki,  479. 

2.  Chinese  exclusion — Deportation  proceeding  not  crimitial  cause:  A 
proceeding  for  the  deportation  of  a  Chinese  laborer  is  not  a  criminal 
cause  within  the  meaning  of  sec.  1020  of  the  Revised  Statutes. — 
U.  S.  V.  Ching  Kim  Hee,  556. 

3.  Bail:  Without  statutory  authority  the  courts  have  inherent  power  to 
admit  to  bail  so-called  defendants  in  deportation  proceedings  up  to 
the  time  when  the  order  of  deportation  has  become  final. — Id, 

DEVISE:     See  Wills. 

DIAGRAM.     Weight   of  testimony:     See   Evidence  6. 

DIRECTED  VERDICT. 

Evidence:  If  any  competent  evidence  has  been  presented  at  the  time 
the  motion  for  a  directed  verdict  is  made,  the  court  should  not  take 
the  case  away  from  the  jury  merely  because  he  is  doubtful  whether 
the  evidence  presented  will  be  convincing  to  the  jury. — U.  S,  r.  Mori- 
tnoto,  400. 

DOCKET  FEES:     See  Costs  4. 

DUE  PROCESS  OF  LAW. 

1.  Proceedings  under  immigration  act — Conclusiveness  and  finality:  An 
alien  woman  who  had  presumably  entered  the  United  States  lawfully, 
was  ascertained  to  be  practicing  prostitution  within  three  years  there- 
after, was  arrested,  accorded  a  hearing  and  ordered  to  be  deported 
under  sec.  21  of  the  immigration  act  of  February  20,  1907,  34  Stat.  L. 
898,  and  rule  35  of  the  regulations  of  July  1,  1907,  relating  to  im- 
migration. Held,  that  such  proceedings  constituted  due  process  of 
law,  and  were  conclusive  and  final,  subject  only  to  the  authority  of 
the  courts  in  habeas  corpus  when  the  findings  are  against  the  alien 
and  are  repugnant  to  his  rights  under  the  Constitution  and  laws. — 
Matter  of  Umeno,  481. 
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2.  Fatr  hearing,  what  is:  Under  the  facts  set  forth  in  the  opinion, 
hearing  held  to  have  been  a  fair  one,  and  not  the  mere  semblance  of 
a  hearing. — Matter  of  Koon  Ko,  623. 

DUPLICITY.    See  Indictment  13. 

DUBESS.    See  Marriage  4,  5. 

DUTIES.    See  Customs  Duties. 

EDMUNDS-TUCKER  ACT. 

In   force  in  the  Territory  of  Hawaii:     17.  S.  v.  Lee  8a  Kee,  265; 
U.  S,  V.  Ishibashyi,  517. 

ELECTION. 

Of  delegate  to  Congress:     See  Statutes  8;   Territories  1. 
Between  counts:     See  Indictment  14. 

EMBEZZLEMENT. 

1.  Indictment  based  on  suspicious  circumstances:  The  prosecution  may 
base  an  indictment  for  embezzlement,  not  on  specific,  identifiable  items 
of  embezzlement,  but  on  suspiciqus  circumstances  such  as  shortages 
evidenced  by  false  official  statements  and  entries. — U.  S.  v.  Koki,  462. 

2.  Evidence:  All  evidence  tending  to  show  a  system  of  embezzlement 
based  on  suspicious  circumstances  may  be  admitted. — Id, 

3.  Burden  of  proof:  If  the  jury  is  convinced  beyond  a  reasonable 
doubt  by  evidence  of  prosecution  admitted,  that  an  actual  shortage 
has  existed  in  the  accounts  of  an  agent  accused  of  embezzlement,  the 
burden  of  proof  is  shifted  to  the  defendant  to  show  that  the  shortage 
or  shortages  were  not  as  a  matter  of  fact  caused  by  conversion  of  the 
trust  funds  to  his  own  use. — Id. 

4.  Former  jeopardy:  In  an  indictment  for  embezzlement,  held,  on  de- 
murrer to  a  special  plea,  that  a  system  of  shortages  inextricably  inter- 
dependent on  each  other  wherein  no  identifiable  items  of  embezzlement 
are  shown,  constitutes  for  the  purposes  of  trial  a  continuing  offense, 
and  a  trial  on  an  indictment  based  on  one  of  the  prima  facie  instances 
of  shortage  constitutes  jeopardy  as  to  all  other  alleged  shortages  in 
the  same  system. — Id. 
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EMINENT  DOMAIN. 


1.  Sufficiency  of  allegations  of  petition  for  condemnation  proceedings: 
The  act  of  Congress  of  August  1,  1888,  25  Stat.  L.  357,  taken  to- 
gether with  the  provisions  contained  in  chapter  40  of  the  Revised 
Laws  of  Hawaii,  require  that  a  petition  to  condemn  land  by  the 
United  States  shall  show:  That  the  Secretary  of  the  Treasury  is  au- 
thorized to  procure  real  estate  for  the  erection  of  a  public  building; 
that  in  his  opinion  it  is  necessary  or  advantageous  to  the  government 
to  acquire,  by  condemnation  under  judicial  process,  the  specific  land 
sought  to  be  condemned;  that  such  land  is  to  be  put  to  a  specified 
public  use;  that  the  land  sought  to  be  condemned  includes  either  the 
whole  or  only  a  part  of  an  entire  tract,  describing  each  piece  of  land 
included  therein;  and  must  be  accompanied  by  a  map  correctly  de- 
lineating the  land. — U.  S.  i\  Thurston,  et  al.,  649. 

2.  What  petition  need  not  show:  It  is  not  necessary  to  allege  in  such 
petition  that  there  has  been  an  inability  to  agree  upon  the  amount 
to  be  paid  for  the  land,  nor  that  Congress  has  made  an  appropriation 
of  money  for  the  payment  of  compensation. — Id. 

3.  Necessity  for  taking  property:  The  necessity  for  the  taking  of  pri- 
vate property  by  the  United  States  is  determined  by  Congress,  though 
the  selection  of  the  particular  property  to  be  taken  may  be  delegated 
to  a  designated  officer. — Id, 

4.  Prayer  of  petition — Jury  trial — Separate  trials:  The  prayer  of  the 
petition  set  forth  in  the  opinion  would  not  prevent  the  determination 
of  the  value  of  the  land  proposed  to  be  taken  by  a  jury,  nor  prevent 
separate  trials  in  case  the  defendants  may  be  entitled  thereto. — Id, 

EQUITABLE   ASSIGNMENT.     See   Assignment   1.   2. 

ESTOPPEL. 

1.  Applies  when:  Estoppel  will  only  apply  against  one  where  there  has 
been  some  act  by  him  which  has  induced  a  change  of  position  of  those 
who  allege  the  estoppel,  or  their  privies,  in  accordance  with  his  real 
or  apparent  intention. — U,  S.  v.  John  li  Estate,  577. 

2.  Against  minors:  Estoppel  does  not  run  strictly  or  at  all  against 
minors. — Id. 

Libel    for    pilotage:     See    Admiralty    14;    Pilotage    3. 

EVIDENCE.    See  also  Directed  Verdict;   Injury  1. 

1.  Federal  courts — Bules  of  evidence:  The  rules  of  evidence  governing 
federal  courts  in  criminal  trials  are  those  which  were  in  force  in  the 
state  at  the  time  such  courts  were  established  therein,  subject  to  such 
changes  as  have  been  made  by  Congress,  and  are  not  changed  by  sub- 
sequent state  enactments. — r.  S.  v.  Moore,  66. 

D— 45 
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2.  Same — Territory  of  Hawaii:  In  the  Territory  of  Hawaii  such  rules 
are  those  which  were  in  force  in  the  Bepublic  of  Hawaii  at  the  time 
it  was  organized  as  a  Territory  and  created  a  federal  district. — Id. 

3.  Same — Competency  of  witness  convicted  of  infamous  crime:  At  the 
time  Hawaii  was  created  a  Territory  of  the  United  States,  the  local 
rules  of  evidence  permitted  all  persons  to  testify  except  those  con- 
victed of  perjury  or  subornation  of  perjury.  Held,  that  the  same 
rule  applies  to  the  U.  S.  District  Court  of  such  Territory  in  criminal 
cases. — Id.  66;    U.  S.  v.  Morimoto,  396. 

4.  Same:  Such  practice  8upi)orted  by  the  American  statutory  rule  (1 
XJ.  S.  Stat.  L.  116)  disqualifying  persons  convicted  of  perjury  and 
subornation  of  perjury. — U.  S.  v.  Moore,  66. 

5.  Admissibility  of  certificate  of  a  custom  liouse  officer,  which  is  a 
statement  of  his  conclusions:  A  custom  house  certificate  which  is 
a  statement  of  the  conclusions  or  opinions  of  the  collector  is  not  ad- 
missible in  evidence. — Laweliilii  v.  Hind,  Bolph  4"  Co.,  182. 

6.  Weight  of  testimony — Diagram:  A  diagram  drawn  by  a  witness  to 
illustrate  his  testimony  is  entitled  to  more  weight,  other  things  being 
equal,  than  a  diagram  by  counsel  and  accepted  by  a  witness. — P.  M. 
S.  S.  Co.  V.  The  Pacific,  29. 

7.  Admiralty — Admissibility  of  evidence  relating  to  compensation  of 
other  vessels  performing  similar  service:  In  a  claim  for  quantum 
meruit  compensation  for  assistance  to  a  stranded  vessel  by  means  of 
a  small  steamer,  evidence  of  the  remuneration  which  other  vessels 
received  for  assisting  the  same  vessel  on  a  quantum  meruit  basis  may 
be  received  on  the  question  whether  the  plaintiff  is  entitled  to  pay 
beyond  regular  rates  on  the  ground  of  peril  to  its  vessel  in  the  ser- 
vice  rendered. — Waimanalo  Sugar  Co.   v.   P.   M.   S.   S.   Co.,  447. 

8.  Same — Admissibility  of  evidence  pertaining  to  n^gotiaiiotis  for  en- 
gagement of  plaintiff  *s  vessel  after  previous  services  had  been  termi- 
nated: After  the  termination  of  services  of  plaintiff's  vessel,  plain- 
tiff, on  request,  made  a  proposition  for  an  engagement  of  its  vessol 
for  the  continuance  of  its  service.  Held,  that  evidence  of  such  propo- 
sition was  inadmissible,  as  the  information  which  had  so  far  been 
acquired  as  to  the  character  of  the  service  in  regard  to  danger,  made 
a  different  status  from  that  which  existed  at  the  inception  of  the 
work. — Id. 

9.  Same — Evidence  as  to  matters  not  alleged  in  the  libel:  The  bill  was 
for  emergency  service,  and  contained  no  allegation  of  salvage  service. 
Evidence  was  introduced  which  tended  to  support  a  claim  for  sal- 
vage compensation,  had  allegations  therefor  been  made.  Held,  that 
no  question  of  salvage  compensation  can  be  considered. — Id. 
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10.  Weight  of  testimony  of  witness  who  remembers  and  acts  on  what  he 
remembers,  and  of  witness  who  does  not  remember:  Testimony  of  a 
witness  who  remembers  an  incident  and  acts  on  it  has  more  weight 
than  that  of  a  witness  who  does  not  remember  the  incident. — Id,  448. 

11.  Admiralty — Conditions  affecting  a  stranded  vessel  as  relating  to  the 
question  of  emergency  service  of  an  assisting  vessel:  Evidence  of 
conditions  affecting  a  stranded  vessel,  significant  of  danger  to  it, 
or  in  the  minds  of  its  officers  creating  an  emergency,  to  be  considered 
on  the  question  of  extraordinary  services  of  a  vessel  assisting  it  on 
a  quantum  meruit  basis. — Id. 

12.  Witness — Privilege:  A  witness  must  tell  what  he  knows,  except  as 
to  privileged  communications,  which  include  those  made  between  at- 
torney and  client,  husband  and  wife,  physician  and  patient,  clergy- 
man and  penitent  and  some  others  including  such  privileged  com- 
munications made  in  the  necessary  presence  of  others,  such  as  ste- 
nographers or  interpreters,  and  which  thereby  become  privileged  as 
to  them. — U.  S.  v.  Kekauoha,  259. 

13.  Same:  Confessions  made  to  a  clergyman  are  not  privileged  as  to 
other  officials  of  the  church  of  such  clergyman,  who  may  be  present 
for  disciplinary  purposes. — Id. 

14.  Criminal  law— ^Embezzlement :  All  evidence  tending  to  show  a  system 
of  embezzlement  based  on  suspicious  circumstances  may  be  admitted. — 
U.  S.  V.  Koki,  462. 

15.  Admissions — Habeas  corpus  proceedings :  Admissions  of  alien  women 
at  a  hearing  under  proceedings  under  the  immigration  act,  are,  in  the 
absence  of  improper  means  for  procuring  them,  legal  evidence,  and  a 
court  in  habeas  corpus  proceedings  may  not  review  such  evidence  as  to 
its   conclusiveness. — Matter  of   Umeno,   481. 

16.  Weight  and  sufficiency — Credibility  of  witnesses:  The  jury  are  to 
consider  the  credibility  of  witnesses,  by  their  manner  of  testifying, 
the  consistency  of  their  testimony,  their  means  of  information  and 
opportunity  of  knowledge,  and  their  interest  in  the  result  of  the 
trial. — U.  8.  v.  Wynne,  345. 

17.  Criminal  law — Motive:  The  prosecution  is  not  bound  to  directly  es- 
tablish an  adequate  or  any  motive  for  the  alleged  crime. — Id. 

18.  Same — Presumption  of  innocence:  That  the  defendant  is  charged 
with  an  offense  and  under  indictment,  is  not  evidence  against  him; 
the  presumption  of  innocence  prevails,  notwithstanding.  Seasonable 
doubt  defined. — Id. 
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19.  Same — Circufnstantial  evidence — Presumption  of  innocence:  In  order 
to  convict  the  defendant  upon  evidence  of  circumstances,  it  is  neces- 
sary, not  only  that  all  of  the  circumstances  concur  to  show  that  he 
committed  the  crime  charged,  but  also  that  the  circumstances  are  in- 
consistent with  any  other  rational  conclusion. — Id,  346. 

20.  Same — Presumption  of  innocence:  Personal  opinions  of  the  jurors 
not  formed  upon  the  testimony,  and  suspicions  and  probabilities  are 
to  be  given  no  weight. — Id, 

21.  Same — Same — Burden  of  proof:     The  fact  that  the  defendant  does 
'  not  take  the  stand  in  his  own  defense  is  not  a  circumstance  that  can 

be  used  against  him. — Id.  345. 

22.  Same — Weight  and  sufficiency — Verdict:  A  criminal  ease  involving 
much  testimony  and  many  facts  should  not  be  decided  upon  the  prob- 
ability or  improbability  of  any  one  point  singled  out  of  the  evidence, 
unless  the  settlement  of  such  point  is  decisive  of  the  whole  issue,  but 
a  safe  decision  requires  due  consideration  of  all  the  evidence. — 
Id.  346;   U.  S,  v.  Lee  Sa  Kee,  266. 

23.  Same — Intent:  A  man's  act  is  evidence  of  his  intent,  as  a  rule;  evi- 
dence of  intent  discussed. — U.  S.  v.  Wynne,  352. 

24.  Same — Statements  against  interest — Self-serving  statements:  State- 
ments of  defendant  against  interest  are  entitled  to  great  weight;  but 
what  the  defendant  said  for  himself,  the  jury  are  not  bound  to  be- 
lieve because  said  in  a  statement  proved  by  the  prosecution. — Id.  346. 

25.  Credibility — Positive,  ajid  negative^  testimony:  The  testimony  of  a 
man  who  says  he  knows  a  thing,  is  better  than  that  of  another  who, 
though  having  some  opportunity  to  know,  says  he  does  not  know  it, 
or  who  has  a  doubt  of  the  matter.  Positive  and  negative  testimony 
discussed. — Id.  345. 

26.  Adultery — Marriage — Ceremony:  Evidence  tending  to  show  the  cele- 
bration of  the  marriage  in  accordance  with  the  Chinese  customs,  or 
the  observance  of  any  of  the  Chinese  marriage  customs,  is  admissible 
to  establish  the  fact  of  a  mutual  agreement  to  become  husband  and 
wife. — U.  S.  V.  Lee  Sa  Kce,  265. 

27.  Same — Marriage:  The  fact  that  a  man  and  woman  cohabit,  and  that 
they  are  considered  by  many  to  be  husband  and  wife,  is  not  sufficient 
to  show  a  contract  of  marriage;  yet  if  there  is  evidence  tending  to 
show  a  mutual  agreement  to  become  husband  and  wife,  subsequent 
cohabitation,  especially  if  long  continued,  and  recognition  by  others 
as  husband  and  wife,  may  be  considered  in  weighing  the  evidence  of 
such  agreement. — Id.  266. 
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28.  Same — Criminal  'intercourse:  Circumstantial  evidence  of  adulterous 
intimacy  discussed. — Id, 

29.  Same — Marriage — Coercion;  duress:  Defense  of  marriage  under 
duress;   circumstantial  evidence  discussed. — Id. 

30.  Criminal  law — Testimony  of  defendant:  The  jury  may  not  disre- 
gard the  testimony  of  the  defendant  on  the  ground  alone  that  he  is 
a  defendant  and  stands  charged  with  commission  of  a  crime;  his 
testimony  should  be  fully  and  impartially  considered  together  with 
all  other  evidence  in  the  case. — Id. 

31.  Criminal  law — Admissibility:  Jury  charged  to  disregard  references 
arising  in  the  course  of  trial,  to  a  conviction  of  defendant  for  bigamy 
and  to  a  plea  of  guilty  on  a  charge  of  adultery. — Id. 

32.  Same — Presumptions  and  burden  of  proof — Circumstances:  Where  a 
conviction  is  sought  upon  circumstantial  evidence,  the  prosecution  must 
not  only  show  that  the  alleged  circumstances  are  true,  but,  further, 
that  such  circumstances  are  incompatible  with  any  reasonable  hy- 
pothesis of  defendant's  innocence,  and  incapable  of  explanation  upon 
any  reasonable  theory  other  than  that  of  guilt. — Id.  . . 

33.  Admissibility  of  declarations  of  third  persons:  Declarations  of  third 
persons  are  inadmissible  against  litigants  except  in  cases  where  such 
third  persons  are  so  connected  with  the  litigants  that  their  declara- 
tions may  be  taken  as  the  declarations  of  the  parties  themselves;  as, 
for  instance,  the  declaration  of  an  agent  who  has  authority  to  act 
in  the  matter  under  consideration,  or,  as  a  co-conspirator  relating  to 
a  conspiracy  which  has  been  shown  to  exist. — Z7.  S.  v.  Allen  4"  Sob- 
inson,  664. 

Effect   of  receipt   for  goods  in  apparent   good  order  and  condition: 

See  Bill  op  Lading  2. 

Jurisdiction — Decisions  of  immigration  oflScers  as  to  the  right  of  alien 

to  land  in  the  U.  S.:     See  Immigration  Act  3. 

Proof    of    oral   decision   not   entered   in   the   record:        See   Habeas 

Ck)RPUS  1. 

Burden    of    proof    of    intoxication    as    defense:       See  Homicide  4; 

Burden  op  Proof  6. 


EVIDENTIAL  FACTS.     See  Pleading  8. 


EXCEPTED    PERIL.     Loss   through— Burden    of   proof:       See   Bill   op 
Lading  4. 
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EXCEPTIONS. 

1.  Exceptions  to  answer — Pertinent  allegations  of  libel:  Exceptions  to 
answer  sustained  for  failure  to  answer  pertinent  allegations  of  the 
libel.— P.  M.  S.  S.  Co.  v.  The  Pacific,  25. 

2.  Same:  Exception  to  answer  as  a  whole  overruled,  a  portion  of  the 
specific  exceptions  being  overruled  and  a  portion  sustained,  and  it 
being  clear  from  the  exceptions  allowed  that  the  answer  is  insufficient 
and  requires  amendment. — Id. 

3.  Exceptions  to  interrogatories  attached  to  insufficient  answer:  Excep- 
tions to  interrogatories  appended  to  answer,  sustained  pro  forma,  the 
answer   being   insufficient   and   requiring   amendment. — Id. 

FACT. 

Ultimate  and  evidential   facts:     See  Pleading  8. 
Conclusion  of  fact:     See  Pleading  9. 

FAIRWAY.         See    Woeds   and   Phrases    1. 

FEE.     Devise  of:     See  Wills  1. 

FEES.     See  Bankrupcty  1,  4,  5,  6,  7,  18;  Costs. 
For  respective  officers:     See  title  of  officer. 

FELLOW   SERVANTS. 

Injuries  received  through  animus  or  negligence  of  fellow  servants: 
Injuries  received  by  sailor  in  the  navigation  of  the  ship,  due  to  hos- 
tility or  negligence  of  mate,  no  ground  for  damages  against  the  ship, 
the  mate  being  fellow  servant  to  libelant. — Lccoureier  v.  The  Ha- 
waiian  Isles,    101. 

FINAL   HEARING. 

Sec.  824  E.  S.  U.  S.:  Counsel  filed  a  stipulation  that  the  decision 
in  another  case  should,  w^hen  made,  be  the  decision  in  these  cases. 
Ueld,  that  the  decision  in  such  other  case  being  made,  a  final  hear- 
ing in  these  cases  had  taken  place. — The  Stanley  Dollar,  436. 

FINAL   JUDGMENT. 

Order  forfeiting  penalty  of  recognizance:  An  order  forfeiting  the 
penalty  of  a  recognizance  given  on  appeal  to  the  district  court  from 
an  order  of  a  U.  S.  Commissioner,  because  of  the  non-appearance  of 
the  defendant,  is  a  final  judgment,  and  it  cannot  be  vacated  or  re- 
opened at  a  term  of  court  subsequent  to  that  at  which  it  was  made. — 
U.   S.   V.   Ching   Kim   Uee,  557. 

FISHERIES.     Fishery  clause  in   the  organic  act:     See  Statutes   1. 
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PORMA  PAUPERIS. 

1.  Admiralty — Foreign  seaman  on  American  ship:  A  foreigner  articled 
as  a  seaman  on  an  American  vessel,  who  has  a  cause  of  action 
against  his  ship,  is  entitled  to  bring  suit  in  forma  pauperis  under 
the  provisions  of  the  act  of  Congress  of  July  20,  1892. — Weidman  v. 
The  Nebraslcan,   195. 

2.  Same — Pleading:  An  allegation  of  the  libel  in  such  action  that 
libelant  is  without  property  and  unable  to  pay  or  secure  costs,  to- 
gether with  affidavit  of  his  proctor,  appointed  by  the  court,  that 
there  is  no  one  interested  in  such  suit  able  to  pay  or  secure  costs  ex- 
cept himself,  and  that  he  is  entitled  to  nothing  from  the  case  ex- 
cept such  fee  as  may  be  awarded  him  by  the  court,  and  that  he  is  in 
the  case  under  no  contingent  fee,  is  sufficient. — Id, 

FORNICATION.     Several  counts  in  indictment:     See  Indictment  15. 

FREIGHT  RATES. 

Transportation — Monopolies:  Under  the  circumstances  of  the  case, 
there  was  no  ^dolation  of  the  statute  (Sherman  act)  in  the  accej)t- 
ance  by  several  competing  merchants  of  the  proposition  of  a  trans- 
portation company  to  pool  their  orders  for  a  certain*  commodity  to 
be  shipped  over  its  line,  in  order  to  obtain  lower  freight  rates  offered 
for  large  shipments. — U.  S.  v  Allen  4"  Hohinson,  667. 

GLASS.    See  Shipping  9,  10. 

GRAND  JURY.     Examination  of  accused  before:     See  Indictment  9,  10. 

HABEAS  CORPUS.     See  Evidence  15. 

1.  Practice  —  Proof  of  oral  decision  not  entered  in  the  record:  A 
prisoner  brings  proceedings  for  a  writ  of  habeas  corpus  and  the 
judge  orders  his  discharge.  The  respondent  gives  notice  of  appeal 
and  the  prisoner  continues  in  custody.  Long  afterwards  he  brings 
new  proceedings  in  habeas  corpus  in  another  jurisdiction,  reciting 
such  former  order  of  discharge.  The  respondent  alleges  hearing  on 
appeal  of  former  case  and  that  the  order  of  discharge  appealed  from 
was  reversed  by  the  court  and  the  prisoner  remanded,  but  shows  no 
copy  of  decision  or  order  or  record  of  any  kind,  only  reciting  "as 
more  fully  appears  in  the  minutes  of"  appellate  court.  Held^  deny- 
ing prayer  for  discharge,  that  evidence  of  such  decision  would  be  re- 
ceived  with   caution   and   considered. — Matter  of  George   Wade,  281. 
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2.  Paramount  authority  of  writ — Authority  of  the  court  as  to  the 
custody  of  the  prisoner:  A  writ  of  habeas  corpus  supersedes  all 
other  writs  under  which  the  applicant  may  be  h^ld  in  custody.  After 
the  production  of  the  applicant  and  until  the  case  is  disposed  of, 
his  safe  keeping  is  entirely  under  the  control  of  the  court  to  which 
the  return  is  made. — Matter  of  Masu  Suzuki,  476. 

3.  Bail:  Any  bail  fixed  by  the  oflBcer  or  court  making  the  arrest  will 
not   control  the  court   to   which  return  is  made. — Id. 

4.  Jurisdiction  of  federal  court:  The  federal  district  and  circuit  courts 
have  undoubted  jurisdiction  to  summarily  entertain  petitions  for  the 
writ  of  habeas  corpus  in  connection  with  persons  alleged  to  be  re- 
strained of  their  liberty  by  the  judgment  of  state  or  territorial  courts 
or  the  action  of  state  or  territorial  officials  contrary  to  the  rights  of 
such  persons  under  the  Constitution  and  laws  of  the  United  States. — 
Matter  of  Atcherley,  405. 

5.  Limitatio7i  of  jurisdiction  under  established  Supreme  Court  decisions: 
While  such  jurisdiction  undoubtedly  exists,  the  Supreme  Court  has 
strongly  admonished  inferior  federal  courts  that  they  must  not  in- 
terfere with  the  administration  of  justice  in  the  state  courts  except 
in  cases  of  ** peculiar  urgency.'* — Id. 

7.  ** Peculiar  urgency":  Cases  of  ''peculiar  urgency''  justifying  the 
interference  of  federal  courts  by  writs  of  habeas  corpus  with  the 
administration  of  justice  in  the  state  courts  (including  territorial 
courts  when  the  latter  are,  as  in  Hawaii,  in  the  same  position  as  state 
courts)  are  probably  those  cases,  and  only  those,  which  involve,  to 
the  extent  of  prevention,  embarrassment  or  retardation,  the  authority 
and  operations  of  the  general  government,  or  its  obligations  and  re- 
lations to  foreign  nations. — Id. 

8.  Non-interference  of  federal  courts  with  administration  of  justice  in 
state  courts:  By  granting  to  the  federal  coiu-ts  power  to  act  sum- 
marily upon  petitions  for  writs  of  habeas  corpus,  Congress  did  not 
intend  that  the  federal  courts  should  by  such  action  draw  to  them- 
selves in  the  first  instance  the  control  of  all  criminal  actions  com- 
menced in  state  courts  where  the  accused  claims  that  he  is  held  in 
custody  in  violation  of  the  Constitution  of  the  United  States,  thus 
clogging  the  calendars  of  the  federal  courts  to  an  intolerable  extent 
in  an  attempt  to  do  work  which  can  be  done  better  by  the  state 
courts. — Id. 

9.  Same:  State  courts  are  in  duty  bound,  equally  with  the  courts  of 
the  Union,  to  maintain  the  Constitution  of  the  United  States,  and  it 
must  be  presumed  that  they  are  equally  able  and  willing  to  support 
the   Constitution. — Id. 
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10.  Same:  The  forbearance  which  courts  of  co-ordinate  jurisdiction, 
administered  under  a  single  system,  exercise  toward  each  other,  wherebj 
conflicts  are  avoided  by  non-interference  with  the  process  of  each 
other,  is  always  a  principle  of  comity,  but  between  state  courts  and 
those  of  the  United  States  it  is  something  more.  It  is  a  principle 
of  right  and  of  law,  and  therefore  of  necessity. — Id, 

11.  Same:  The  correction  of  mistakes,  if  any,  made  by  the  state  courts 
should  be  through  writ  of  error  and  not  by  writ  of  habeas  corpus. — Id. 

12.  Insane  persons:  A  person  adjudged  insane  is  not  confined  in  an 
asylum  as  a  matter  of  punishment  but  for  his  own  good  and  pro- 
tection as  much  as  for  that  of  the  state.  Wherefore,  in  such  cases, 
a  federal  court  should  have  still  more  hesitation  about  interfering 
with  state  officials  than  in  case  of  persons  charged  with  crime. — Id. 

13.  State  civil  officers:  Comity  between  state  and  federal  courts  most 
strongly  demands  that  the  latter  shall  under  no  circumstances  look 
into  the  conduct  of  state  civil  officials  either  as  to  their  motives  or 
their  official  actions. — Id.  406. 

14.  Jurisdiction  of  federal  court  where  petitioner  is  in  custody  under 
judgment  of  territorial  court:  Where  a  prisoner  is  in  custody  under 
a  void  judgment  of  a  territorial  court,  the  federal  court  has  juris- 
diction to  release  him  upon  habeas  corpus. — Soga  v.  Jarrett,  502. 

15.  Exercise  of  jurisdiction:  The  federal  court  ought  not  to  exercise 
its  jurisdiction  except  in  exceptional  or  peculiarly  urgent  cases,  and 
the  mere  fact  that  a  petitioner  is  deprived  of  his  liberty  in  violation 
of  his  rights  under  the  federal  Constitution  does  not  necessarily  make 
out  an  exceptional  case  nor  one  of  peculiar  urgency. — Id. 

HAWAII.  See  also  Arrest  1;  Pii,ots  1-3;  United  States  Courts 
2,  3,  4,  5,  7. 

1.  Territorial  courts  of — Eelation  of  Hawaiian  federal  court  to:  The 
status  of  the  Hawaiian  territorial  courts  and  the  relation  between 
them  and  the  federal  court  in  Hawaii  is  analogous  to  the  status  and 
relation  of  state  courts  to  federal  district  and  circuit  courts  within 
the  same  territorial  limits.— Jfa«er  of  Atcherleyy  404;  Soga  v.  Jar- 
rett,  502. 

2.  Supreme  Court — Construction  of  laws — Federal  court:  The  federal 
court  of  Hawaii  will  follow  the  construction  of  the  laws  of  the  Ter- 
ritory made  by  its  highest  court. — U.  S.  v.  John  li  Estate,  575. 

3.  Same — Same — Same:  A  suggestion  of  a  probable  construction  of 
municipal  law  by  the  highest  court  of  the  Territory  of  Hawaii,  not 
adopted  by  the  court  making  it,  is  not  binding  on  the  federal  court 
of  such  Territory. — Id. 
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4.  Jurisdiction  of  Supreme  Court  over  reserved  questions  from  judge: 
The  Supreme  Court  of  Hawaii  has  no  jurisdiction  of  questions  re- 
served to  it  bj  a  circuit  judge  sitting  in  equity  at  chambers,  and  a 
decision  of  such  questions  hj  the  Supreme  Court  is  void. — Id.  576. 

5.  Same — Decree:  The  decision  of  such  reserved  questions  by  the  Su- 
preme Court  is  without  legal  effect,  unless  it  is  made  the  basis  of  a 
decree  by  the  judge  reserving  them. — Id. 

HOMICIDE. 

1.  Murder — Trial — Verdict:  Under  the  act  of  Congress  of  January  15, 
1897,  empowering  the  jury  to  qualify  the  verdict  of  guilty  by  adding 
the  words  '* without  capital  punishment,"  their  authority  is  not 
limited  to  cases  of  palliating  or  mitigating  circumstances,  but  ex- 
tends to  every  case  in  which,  upon  a  view  of  the  whole  evidence,  they 
are  of  opinion  that  it  would  not  be  wise  or  just  to  impose  capital 
punishment. — U.  S.  v.  Wynne ^  345. 

• 

2.  Same  —  Manslaughter  —  Malice:  Murder,  manslaughter,  malice,  de- 
fined.— Id. 

3.  Intent — Evidence:  A  man's  act  is  evidence  of  his  intent,  as  a  rule; 
evidence   of  intent   discussed. — Id. 

4.  Intoxication,  or  insanity,  as  defense — Burden  of  proof:  Under  an 
indictment  for  murder,  intoxication  is  no  defense  or  palliation,  unless 
the  defendant  was  thereby  rendered  incapable  of  malicious  intent, 
or  of  forming  a  design,  or  of  understanding  or  remembering  the 
lawless  nature  of  the  act.  When  the  defense  is  intoxication,  the 
burden  is  on  the  prosecution  to  establish  the  mental  soundness  of 
the  defendant  at  the  time  of  the  homicide. — Id.  346. 

5.  Manslaughter — Intoxication,  or  insanity,  of  defendant — Criminal  re- 
sponsibility: In  case  of  homicide  where  the  actor  was  in  such  con- 
dition, by  reason  of  voluntary  intoxication,  as  to  be  Incapable  of 
specific  intent  to  kill,  or  of  understanding  the  nature  of  his  act,  the 
grade  of  his  crime  is  reduced  to  manslaughter. — Id.   345. 

IMMIGRATION   ACT.    See   also   Chinese   Exclusion;    Deportation   1. 

1.  Statutes  prohibiting  and  regulating  Chinese  immigration  applied  by 
a  subsequent  statute  to  Chinese  immigration  from  island  territory 
to  mainland  territory  of  the  Vnited  States:  Statutes  re-enacted  to 
apply  to  the  island  territory  of  the  United  States  and  making 
the  aiding  and  abetting  of  the  landing  in  the  United  Statea 
of  a  Chinese  person  not  lawfully  entitled  to  enter  therein,  a  misde- 
meanor, are  so  far  amended  in  their  application  to  island  territory, 


INDEX.  715 

by  Buch  re-enacting  statute,  as  to  make  the  aiding  and  abetting  of 
the  landing  on  the  mainland  territory  of  the  United  States  of  a 
Chinese  person  not  lawfully  entitled  to  enter  therein  from  such 
island  territory,  a  misdemeanor,  also. — V.  S.  v.  Wong  Koch  Yii,  87. 

2.  Construction — Alien  immigrants  and  alien  residents:  The  provisions 
of  the  act  of  Congress  of  March  3,  1903,  ''to  regulate  the  immigra- 
tion of  aliens  into  the  United  States,"  apply  to  alien  immigrants, 
but  not  to  aliens  doiniciled  in  the  United  States  who  may  have  tem- 
porarily gone  abroad  and  are  returning  thereto. — Matter  of  Naka- 
shima,   168. 

3.  Jurisdiction — Decisions  of  immigration  officers  as  to  the  right  of  an 
alien  to  enter  the  United  States:  Although  a  federal  court  is  with- 
out jurisdiction  in  a  case  concerning  the  admission  of  aliens  under 
the  immigration  laws,  on  a  question  of  fact  as  to  the  right  of  an 
alien  to  enter  the  United  States,  where  such  question  has  been  de- 
cided adversely  as  to  such  claim  of  right  by  the  immigration  officers, 
yet  in  a  case  where  the  essential  question  of  fact  as  to  the  admissi- 
bility of  an  alien  has  not  been  considered  by  the  immigration  officers 
but  they  have  made  an  adverse  decision  based  upon  irrelevant  ques- 
tions of  fact,  such  a  court  has  jurisdiction  to  interfere  under  a  writ 
of  habeas  corpus  where  the  record  shows  evidence  material  to  the 
case. — Id.    169. 

4.  Examination  of  aliens  applying  for  admission — Perjury:  In  the 
examination  of  aliens  applying  for  admission  to  the  United  States, 
a  failure  on  their  part  to  give  information  not  called  for  or  suggested 
by  the  line  of  inquiry,  is  not  a  ground  for  a  charge  of  perjury.  Such 
a  witness  is  not  required  to  volunteer  information. — C7.  S.  v.  Yama- 
moto,  224. 

5.  Same:  If  answers  to  questions  in  such  a  case  are  truthful  upon  any 
reasonable  theory  of  the  understanding  of  the  witness  as  to  their 
aim  and  application,  they  are  not  grounds  for  a  charge  of  per- 
jury.— Id. 

6.  Final  destination  of  alien  immigrant  in  the  United  States  as  affect- 
ing his  right  to  land:  Information  as  to  the  final  destination  in 
the  United  States  of  an  alien  immigrant  is  not  a  matter  that  affects 
his  right  to  enter  the  United  States. — Id. 

7.  Due  process  of  laiv-— Conclusiveness  and  finality:  An  alien  woman 
who  had  presumably  entered  the  United  States  lawfully,  was  ascer- 
tained to  be  practicing  prostitution  within  three  years  thereafter, 
was  arrested,  accorded  a  hearing  and  ordered  to  be  deported  under 
sec  21  of  the  immigration  act  of  February  20,  1907,  34  Stat.  L.  898, 
and  rule  35  of  the  regulations  of  July  1,  1907,  relating  to  immigra- 
tion.    Held,   that   such   proceedings   constituted    due   process   of  law, 
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and  were  conclusive  and  final,  subject  only  to  the  author itj  of  the 
courts  in  habeas  corpus  when  the  findings  are  against  the  alien  and 
are  repugnant  to  his  rights  under  the  Constitution  and  laws. — Matter 
of  Umeno,  481. 

3.  Admissions  as  evidence — Habeas  corpus  proceedings:  Admissions  of 
alien  women  at  a  hearing  under  such  proceedings  are,  in  the  absence 
of  improper  means  for  procuring  them,  legal  evidence,  and  a  court 
in  habeas  corpus  proceedings  may  not  review  such  evidence  as  to  its 
conclusiveness. —  Id. 

9.  Construction  of  word — ** Found  an  inmate**:  The  word  "found" 
in  the  sentence  "found  an  inmate  in  a  house  of  prostitution  or  prac- 
ticing prostitution,"  section  3  of  the  act  of  February  20,  1907,  con- 
strued to  be  covered  by  the  words  ascertained  to  be. — Id, 

10.  Applicability  of  Keller  case  to  proceedings  complained  of  considered: 
The  proceedings  complained  of  held  not  within  the  rule  of  the  case 
of  Keller  v.  U,  S.,  213  U.  S.  138,  which  found  that  the  act  making 
the  harboring  of  alien  prostitutes  a  felony  was  unconstitutional  in  its 
application  to  the  harboring  of  such  persons  in  a  State  because  it  was 
an  assumption  of  the  police  power,  which  is  reserved  to  the  States 
by  the  Constitution, — the  Hawaiian  Islands  being  a  Territory  under 
the  control  of  Congress,  and  this  case  being  a  civil  proceeding. — Id. 

11.  Finding  of  inspector  conclusive:  The  decision  of  an  inspector  of 
immigration,  made  after  a  fair  hearing  and  which  was  not  appealed 
from,  that  a  person  of  Chinese  descent  is  not  entitled  to  land,  is 
final  and  conclusive. — "Matter  of  Koon  Ko,  623. 

12.  Fair  hearing f  what  is:  Under  the  facts  set  forth  in  the  opinion,  a 
hearing  held  to  have  been  a  fair  one,  and  not  the  mere  semblance 
of  a  hearing. — Id. 

IMPRISONMENT.  Liability  of  one  causing  arrest,  for  extension  of  im- 
prisonment:    See  Abbest  4. 

INDICTMENT. 

1.  When  alleged  offense  is  misdemeanor:  The  fact  that  a  conspiracy 
under  R.  S.  5440  and  the  crime  of  adultery  are  both  misdemeanors, 
would  not  per  se  prevent  an  indictment  for  an  alleged  conspiracy  to 
commit  the  crime  of  adultery. — Z7.  8.  v.  Hoshi,  439. 

2.  Conspiracy — Sufficiency  of  charge:  When  it  is  charged  in  an  in- 
dictment that  certain  persons  conspired  "to  have  the  crime  of  adult- 
ery committed,"  this  charge  is  substantially  synonymous  with  the 
words  "to  commit  the  crime  of  adultery,"  provided  that  persons  of 
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ordinary  knowledge  of  the  conditions  alleged  in  the  indictment,  and 
especially  provided  that  the  defendants  themselves,  would  be  rea- 
sonably supposed  to  know  the  meaning  of  the  charge. — Id. 

3.  Same:  When  the  words  >'did  deliver''  are  used  to  indicate  the  al- 
leged  overt  act  of  a  conspiracy,  whereby  a  woman,  not'  charged  as 
one  of  the  conspirators,' was  said  to  have  been  delivered  to  one  of  the 

I  conspirators  by  the  other  two,  as  a  definite  act  toward  the  commission 

I  of  the  adultery,  and  when  the  context  shows  clearly  that  it  is  charged 

'  that  such  delivery  was  a  wrongful  act  intended  to  lead  to  an  offense 

\  against   the  United   States,   the   defendants  are   sufficiently  informed 

".  concerning  the  overt  act,  in  view  of  the   fact   that  it   is  an  indict- 

l  ment   for   conspiracy   and   in   view   of   the   express   direction   of   Con- 

'  gress  in  R.   S.   1025.— Id.  440. 

4.  Same:     Even  though  the  overt  act  should  be  in  itself  a  crime  against 
'  federal  or  local  law,  the  fact  that  the  conspiracy  necessarily  involved 

the  intention  to  perform  such  unlawful  overt  act,  does  not  prevent 
an  indictment  for  conspiracy  when  there  is  evidence  of  a  conspiracy 
to  commit,  through  said  overt  act,  an  offensa  against  the  United 
States;  and  this  would  be  true  even  though  subsequent  to  the  overt 
I  act,   through  some  unforeseen  circumstance  the  offense  aimed  at  by 

the  conspiracy  cannot  be  committed. — Id, 

5.  Same:  If  it  is  a  matter  of  knowledge  to  the  court  and  of  conmion 
knowledge  in  the  community  that  in  many  instances  Japanese  women 
are  in  effect  deliverable  chattels  in  the  hands  either  of  their  hus- 
bands or  of  some  other  persons  who  completely  control  their  actions, 
and  particularly  if  it  is  known  to  the  court  that  Japanese  residents 
within  its  jurisdiction  are  affected  peculiarly  with  this  common 
knowledge,  a  decision  concerning  alleged  uncertainty  of  charges  made 
in  an  indictment  against  such  Japanese  defendants  might  take  that 
common  knowledge  into  account  to  determine  whether  the  allege«l, 
or  possible,  uncertainty  tends  to  the  prejudice  of  the  defendants. — Id, 

6.  Constitutional  law:  The  Sixth  Amendment  does  not  require  that  the 
accused  shall  have  a  detailed  statement  of  the  charge  against  him, 
but  only  that  he  shall  be  informed  of  the  nature  and  cause  of  that 
charge  sufficient  to  enable  him  to  prepare  his  "defense,  and  to  plead 
the  judgment  in  bar  of  a  second  prosecution  for  the  same  offense. — 
U.  S.  V.  Ah  Foo,  487. 

7.  Statutory  crimes:  Where,  by  charging  a  statutory  offense  in  the 
language  of  the  statute  the  accused  is  sufficiently  apprised  of  the 
nature  of  the  accusation  against  him,  it  is  sufficient  that  the  indict- 
ment follows  the  language  of  the  statute. — Id. 

8.  Importing  opium:  In  an  indictment  for  unlawfully  receiving,  buy- 
ing,  selling  and   concealing,   and   facilitating   the   purchase,   sale,  re- 
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ceipt,  and  concealment  of  smoking  opium  and  opium  perpared  for 
smoking,  theretofore  unlawfully  brought  into  the  United  States  from 
some  foreign  count ry,  it  is  not  necessary  to  set  forth  the  name  of  the 
person  from  whom  it  is  supposed  the  accused  bought  or  received  the 
opium,  nor  to  set  forth  the  name  of  the  person  to  whom  he  is  sup- 
posed to  have  sold  it,  nor  is  it  necessary  to  allege  the  means  by  which 
the  accused  facilitated  the  purchase,  sale,  receipt  or  concealment  of 
such  opium. — Id. 

9.  Examination  of  defendant  before  grand  jury:  An  indictment  will 
not  be  quashed  because,  in  the  course  of  an  investigation  by  a  grand 
jury,  the  person  subsequently  indicted  was  subpoenaed  and  exam- 
ined as  a  witness  and  gave  self-incriminating  testimony,  where  he 
knew,  in  at  least  a  general  way,  what  matter  was  being  investigated, 
and  was  clearly  advised  of  his  right  to  decline  to  answer  questions 
which  might  tend  to   incriminate  him. — U.  S.  v.  On   Tai,  491. 

10.  Same — Practice:  The  calling  and  examining  of  the  accused  under 
the  circumstances  shown  in  the  opinion,  disapproved. — Id. 

11.  Sufficiency  of:  An  indictment  charging  the  hunting,  etc.,  of  birds, 
the  species  whereof  are  imknown,  does  not  stat?  an  offense  under  sec- 
tion 84  of  the  criminal  code  where  a  reservation  has  been  made  for 
a  preserve  and  breeding  ground  for  native  birds  only. — V.  S.  v 
Schlemmer,  546. 

12.  Negativing  exceptions:  An  indictment  under  section  84  of  the  crim- 
inal code  should  allege  that  the  acts  done  w*ere  not  done  under  rules 
and   regulations   prescribed   by   the   Secretary   of    Agriculture. — Id. 

13.  Duplicity:  An  indictment  is  not  duplicitous  which  charges  in  a 
single  count  conjunctively  the  several  things  which  a  statute  enum- 
erates disjunctively  and  provides  for  their  commission  the  same 
penalty. — U.  S.  v.  Leau  Hung,  552. 

14.  Election  between  counts:  Where  two  or  more  distinct  offenses  are 
properly  charged  in  separate  counts  in  an  indictment,  the  govern- 
ment will  not  be  required  to  elect  before  the  trial  upon  which  one 
of  such  counts  it  will  proceed  against  the  defendant,  unless  it  ap- 
{)ears  that  the  defendant  would  be  prejudiced  or  embarrassed  without 
such   election. — Id. 

15.  Several  counts:  Under  the  first  subdivision  of  section  1024  of  the 
Revised  Statutes,  several  counts  for  adultery  and  fornication  may 
be  joined  in  the  same  indictment  where  they  relate  to  the  same  act 
and  are  used  for  the  purpose  of  meeting  the  proofs  at  the  trial. — 
V.  S.  V.  Hirata,  616. 

16.  Same — Eepugnancy:  An  indictment  will  not  be  quashed  because  of 
inconsistency  between  the  allegations  of  several  counts  in  an  indict- 
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inent  where  they  all  relate  to  the  same  act  or  transaction  and  have 
bsen  varied  to  meet  the  proofs  as  thej  may  develop. — Id. 

17.  Statutory  crimes:  The  general  rule  is  that  it  is  sufficient  for  an 
indictment  to  charge  a  statutory  offense  in  the  language  of  the 
statute,  where,  by  so  doing,  the  accused  is  sufficiently  apprised  of  the 
nature  of  the  accusation  against  him.  But  to  this  rule  there  is  the 
qualification  that  if,  the  language  so  followed  does  not  fully  and 
without  uncertainty  and  ambiguity  describe  the  offense  charged  so  as 
to  enable  the  accused  to  prepare  his  defense  and  to  plead  the  judg- 
ment in  bar  to  any  subsequent  prosecution  for  the  same  offense,  ad- 
ditional particulars  must  be  alleged. — U,  S.  v.  Lee  Kai  Fai,  627. 

18.  Sufficiency  of  allegations:  In  an  indictment  for  feloniously  de- 
positing in  the  mails  of  the  United  States  non-mailable  matter  con- 
sisting of  a  newspaper,  while  it  is  not  necessary  to  set  forth  the  lan- 
guage which  is  alleged  to  be  too  obscene  or  indecent  to  be  spread 
on  the  records  of  the  court,  it  is  necessary  to  describe  the  newspaper 
and  identify  the  obscene  matter  sufficiently  to  apprise  the  accused 
of  what  particular  paper  or  article  therein  is  intended. — Id. 

Indictment  for  embezzlement  based  on  suspicious  circumstances:    See 
Embezzlement   1. 

INJUNCTION.     See  Restraint  op  Trade  5. 

INJURY. 

1.  Injury  not  likely  to  have  occurred  with  proper  care — Significance  of: 
Where  injury  is  such  as  would  not  have  been  likely  to  occur  under 
proper  care,  it  is  reasonable  evidence,  in  the  absence  of  explanation 
by  carrier,  that  it  arose  through  negligence. — H.  B.  T.  4'  ^'  (^o.  v. 
Am.-Hawn.  S.  S.  Co.,  11. 

2.  External  injury  at  place  of  delivery:  External  injury  appearing  on 
a  package  at  place  of  delivery,  relieves  shipper  from  necessity  of 
proving  condition  of  package  at  place  of  shipment,  if  it  was  re- 
ceipted  for  as  in   good   order. — Id. 

To  seaman  in  service — Duty  of  ship  to  make  most  accessible  port: 
See  Seamen  8. 

INSANITY. 

Hesitation  of  federal  court  to  interfere  with  state  officials  in  re  in- 
mates of  insane  asylum.     See  Habeas  Corpus  12. 
As  defense  in  criminal  case:     See   Intoxication   3. 

INSOLVENCY.    See  Bankruptcy. 
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INSURANCE. 

Marine  —  Deviation  allwved  but  extra  premium  to  he  reached  hy 
negotiations  in  case  of  loss:  Marine  insurance  covering  a  deviation 
with  extra  premium  to  be  found  through  negotiations  in  case  of  loss, 
not  to  be  considered  in  estimating  compensation  where  there  was  a 
deviation  but  no  loss. — Wairnanalo  Sugar  Co.  v.  P.  M,  S.  S.  Co.,  448. 

Insurance  on  ship  and  cargo  when  ship  makes  most  accessible  port  on 
account  of  injury  to  crew:     See  Seamen  9. 

INTENT. 

Criminal  law — Evidence:  A  man's  act  is  evidence  of  his  intent;  as 
a  rule;   evidence  of  intent  discussed. — U.  S.  v.   Wynne,  352. 

INTEREST. 

On  decrees:  Section  966  R.  S.  U.  S.,  providing  for  interest  on 
judgments,  does  not  apply-  to  decrees.  When  no  interest  is  allowed 
in  a  decree  in  admiralty,  nor  in  the  appellate  court  on  appeal,  the 
inferior  court  to  which  the  mandate  of  the  appellate  court  is  di- 
rected, may  not  add  an  allowance  of  interest. — The  Stanley  Dollar, 
436. 

INTERROGATORIES. 

Interrogatories  attached  to  insuflScient  answer:  See  Exceptions  3. 
Reference  to,  in  libel:     See  Practice  7. 

INTOXICATION. 

1.  Failure  to  exercise  ordinary  care  because  of:  One  who  voluntarily 
incapacitates  himself  through  intoxication  from  the  ability  to  ex- 
ercise the  ordinary  care  which  may  be  required  of  him,  may  not 
plead  such  inability  as  an  excuse  for  an  injury  to  others  brought 
about  by  a  want  of  ordinary  care  induced  by  such  intoxication. — 
Pope  4^  Talbot  v.  The  Fearless,  209. 

2.  Bomicide — Intoxication,  or  insanity,  as  defense — Burden  of  proof: 
Under  an  indictment  for  murder,  intoxication  is  no  defense  or  pal- 
liation, unless  the  defendant  was  thereby  rendered  incapable  of  ma- 
licious intent,  or  of  forming  a  design,  or  of  understanding  or  re- 
memboring  the  lawless  nature  of  the  act.  When  the  defense  is  in- 
toxication, the  burden  is  on  the  prosecution  to  establish  the  mental 
soundness  of  the  defendant  at  the  time  of  the  homicide. — U.  8,  v. 
Wynne,  346. 
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3.  Same — Manslaughter — Criminal  responMbUity:  In  case  of  homicide 
where  the  actor  was  in  such  condition,  by  reason  of  voluntary  intox- 
ication, as  to  be  incapable  of  specific  intent  to  kill,  or  of  under- 
standing the  nature  of  his  act,  the  grade  of  his  crime  is  reduced  to 
manslaughter. — Id.   345. 

Intoxication  of  master  of  tug:     See  Towage  8,  9. 

ISSUE.     See  Decrees  2,  3, 

JAPANESE.     See   Criminal  Law   8. 

JEOPARDY.    What  constitutes:     See  Embezzlement  4. 
JUDGMENT. 

Order  forfeiting  penalty  of  recognizance:     See  Final  Judgment  1. 
On   demurrer — Bes   ad  judicata:      See   Decree   1. 

JURISDICTION. 

1.  Criminal  liability  to  distinct  jurisdiction:  A  person  doing  an  act 
which  violates  both  a  federal  and  a  state  or  territorial  law,  commits 
two  offenses  and  may  be  punished  for  both. — U.  S.  v.  Lee  Sa  Kee,  262. 

2.  Of  the  United  States,  the  States  and  Territories  over  the  same  crim- 
inal act:  Although  the  same  act  may  constitute  an  offense  both 
against  the  Dnited  States  and  one  of  its  States!  and  be  punished  in- 
dependently by  each  government,  the  same  rule  does  not  hold  as  to 
an  act  which  is  an  offense  against  the  United  States  and  one  of  its 
Territories,  in  that  the  government  of  a  Territory,  unlike  a  State, 
derives  its  powers  from  the  United  States. — U.  S.  v.  Perez,  295. 

3.  V.  8.  Circuit  Courts:  United  States  circuit  courts  have  jurisdic- 
tion of  proceedings  brought  in  the  name  of  the  United  States,  by 
creditors  of  contractors  for  the  construction  of  public  buildings  on 
account  of  materials  or  labor  furnished  to  such  contractors,  under 
act  of  Congress  of  February  24,  1905:  33  Stat.  Sll.—U,  S.  et  al. 
V.   Burrell   Construction   Co,,   316. 

4.  V.  S.  District  Court  of  Hawaii:  The  U.  S.  District  Court  of  the 
Territory  of  Hawaii,  having  the  powers  and  jurisdiction  of  a  cir- 
cuit  court,   has   jurisdiction   of   such   cases. — Id. 

5.  Same — Construction:  The  fact  that  the  act  of  February  24,  1905, 
was  passed  after  the  organic  act  which  gave  such  powers  to  the  said 
district  court  does  not  affect  the  question,  for  such  powers  by  rea- 
sonable  construction   were   intended   to   include   such    new   powers   as 

46— D 
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subsequent  legislation  might  add  to  the  then  existing  powers  of  the 
circuit  courts;  but  if  not,  the  fact  that  the  act  of  February  24, 
1905,  is  an  amendment  and  enlargement  of  the  act  of  February  13, 
1894,  which,  together  with  the  act  of  August  13,  1888,  conferred 
the  same  jurisdiction  upon  the  circuit  courts  as  was  given  by  the  act 
of  190*5,  still  supports  the  jurisdiction  of  the  district  court,  such  act 
of  1894  antedating  the  organic  act. — Id.  317. 

6.  Adniiraltjf — Shipping  Commissioner:  In  a  libel  for  wages  and  dam- 
ages, a  court  of  admiralty  is  without  jurisdiction  to  compel  a  ship- 
ping commissioner  to  pay  into  the  registry  of  the  court  moneys  re- 
ceived by  him  from  the  master  on  account  of  the  wages  of  libelants. — 
Fehlcson  v.  The  A.  J.  West,  340. 

7.  Habeas  corpus — Jurisdiction  of  federal  court  where  petitioner  is  in 
custody  under  judgment  of  territorial  court:  Where  a  prisoner  is 
in  custody  under  a  void  judgment  of  a  territorial  court,  the  federal 
court  has  jurisdiction  to  release  him  upon  habeas  corpus. — Soga  r. 
Jarrett,  502. 

8.  Same — Exercise  of  jurisdiction:  But  the  federal  court  ought  not  to 
exercise  its  jurisdiction  except  in  exceptional  or  peculiarly  urgent 
cases,  and  the  mere  fact  that  a  petitioner  is  deprived  of  his  liberty 
in  violation  of  his  rights  under  the  federal  Constitution  does  not 
necessarily  make  out  an  exceptional  case  nor  one  of  peculiar 
urgency. — Id. 

9.  Of  Supreme  Court  of  Hawaii  over  reserved  questions  from  judge: 
The  Supreme  Court  of  Hawaii  has  no  jurisdiction  of  questions  re- 
served to  it  by  a  circuit  judge  sitting  in  equity  at  chambers,  and  a 
decision  of  such  questions  by  the  Supreme  Court  is  void. — U.  S.  v. 
John  li  Estate,  576. 

10.  Same — Decree:  The  decision  of  such  resen'ed  questions  by  the  Su- 
preme Court  is  without  legal  effect,  unless  it  is  made  the  basis  of  a 
decree  by  the  judge  reserving  them. — Id. 

11.  Of  the  subject-matter — Of  the  person:  Jurisdiction  of  the  subject- 
matter  cannot  be  conferred  by  consent  or  waiver,  but  jurisdiction  of 
the  person  may. — Id. 

12.  Minors  as  parties — Representation:  Where  minors  are  alleged  plain- 
tiffs in  a  suit  in  equity  and  the  bill  is  signed  by  their  next  friends, 
who  also  are  parties  plaintiff,  with  their  own  names  only,  and  the 
names  of  counsel  are  typewritten,  no  jurisdiction  is  acquired  over 
them;  and  such  a  bill  is  good  only  as  the  bill  of  such  next  friends. 
—Id. 

13.  Removal  of  cause  from  territorial  court — Record  on,  must  affirma- 
tively show  jurisdiction  of  federal  court:     The  federal  court  will  not 
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retain  jurisdiction  of  a  cause  improperly  removed  under  section  643 
B.  S.  on  the  ground  that  it  is  a  case  arising  under  the  laws  of  the 
United  States  and  is  one  removable  under  the  act  of  August  13,  1888, 
where  jurisdictional  facts  do  not  appear  on  the  face  of  plaintiff's 
declaration  as  filed  in  the  territorial  court. — Chock  Sing  v. 
Sreckons,  630. 

14.  Bankruptcy  court:  A  court  of  bankruptcy  has  jurisdiction  over  pro- 
caedings  brought  before  it,  both  in  the  nature  of  summary  and  ple- 
nary actions,  to  try  the  title  to  property  of  the  bankrupt  once  in  the 
possession  of  the  court  and  sold  by  the  trustee  without  authority. — 
Matter  of  Monsarrat,  636. 

15.  Decisions  of  immigration  officers  as  to  the  right  of  an  alien  to  land 
in  the  United  States:  Although  a  federal  court  is  without  juris- 
diction in  a  case  concerning  the  admission  of  aliens  under  the  im- 
migration laws,  on  a  question  of  fact  as  to  the  right  of  an  alien  to 
enter  the  United  States,  where  such  question  has  been  decided  ad- 
versely to  such  claim  of  right  by  the  immigration  officers,  yet  in  a 
case  where  the  essential  question  of  fact  as  to  the  admissibility  of 
an  alien  has  not  been  considered  by  the  immigration  officers  but 
they  have  made  an  adverse  decision  based  upon  irrelevant  questions 
of  fact,  such  a  court  has  jurisdiction  to  interfere  under  a  writ  of 
habeas  corpus  where  the  record  shows  evidence  material  to  the  case.— 7 
Matter   of  Nakashima,   169. 

Jurisdiction  of  bankruptcy   court   to  approve   sale   by   officer   levying 
execution:     See   Bankeuptcy    7. 

JUEY  TRIAL. 

1.  Prayer  of  petition — Separate  trials:  The  prayer  of  the  petition  set 
forth  in  the  opinion  would  not  prevent  the  determination  of  the 
value  of  the  land  proposed  to  be  taken  by  a  jury,  nor  prevent  sepa- 
rate trials  in  case  the  defendants  may  be  entitled  thereto. — U.  S.  v. 
Thurston  et  al,  649. 

2.  Jury — Verdict:  It  is  proper  for  the  jury  in  their  deliberations  to 
B,ppty  to  the  testimony  their  general  knowledge  and  judgment  de- 
rived from'  experience,  observation  and  reflection,  their  knowledge 
of  human  nature  and  the  customs  of  society;  provided  the  verdict  is 
based  on  due  consideration  of  all  the  evidence. — U,  S.  v.  Wynne,  346. 

3.  Same:     Jury  may  qualify  verdict  of  guilty  of  murder. — Id, 
LIEN. 

Of    judgment    creditor — Attorney's    lien    on    judgment:     See    Bank- 
ruptcy 7. 

LIFE  INTEREST.    See  Wills  1. 
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LIVESTOCK.    See  also  Animals. 

Duty   of  carrier  of  livestock:     See  Common   Careieb  5. 
Undertaking  of  shipper  to  feed  and  care  for  animals:     See  Common 
Ca&rieb  6. 

MALICE.     Defined:     See  U,  S.  v.  Wynne,  352. 

MANSLAUGHTER. 

1.  Manslaughter  defined:     See  U.  S.  v.  Wynne,  353. 

2.  Intoxication,  or  insanity,  as  defense — Criminal  responsibility:  In 
case  of  homicide  where  the  actor  was  in  such  condition,  bj  reason 
of  voluntary  intoxication,  as  to  be  incapable  of  specific  intent  to  kill, 
or  of  understanding  the  nature  of  his  act,  the  grade  of  his  crime 
is  reduced  to  manslaughter. — Id.  345. 

MARITIME    LAW.     See    Admiralty;    Insurance;    Seamen;    Shipping. 

MARRIAGE. 

1.  Ceremony — Adultery:  Whatever  the  form  of  marriage  ceremony, 
whether  that  provided  by  the  laws  of  Hawaii,  the  customs  of  China, 
or  otherwise,  or  if  all  ceremony  was  dispensed  with,  if  the  parties 
agreed  presently  to  take  each  other  as  husband  and  wife,  and  from 
that  time  lived  professedly  in  that  relation,  such  facts  are  sufBeient 
to  constitute  a  marriage  binding  upon  the  parties,  and  a  disregard 
of  its  obligations  by  them,  or  by  others,  subjects  the  offendera  to 
legal  penalties. — Z7.  S.  v.  Lee  Sa  Kee,  265. 

2.  Saine — Evidence:  Evidence  tending  to  show  the  celebration  of  the 
marriage  in  accordance  with  the  Chinese  customs,  or  the  observance 
of  any  of  the  Chinese  marriage  customs,  is  admissible  to  establish 
the  fact  of  a  mutual  agreement  to  become  husband  and  wife.  But 
the  observance  of  the  Chinese  marriage  rites  is  not  conclusive,  and  if 
the  ceremony  is  used  only  to  effectuate  an  alliance  between  a  man 
and  a  concubine,  the  marriage  relation  is  not  thereby  created. — Id. 

3.  Evidence:  The  fact  that  a  man  and  woman  cohabit,  and  that  they 
are  considered  by  mauy  to  be  husband  and  wife,  is  not  sufficient  to 
show  a  contract  of  marriage;  yet  if  there  is  evidence  tending  to 
show  a  mutual  agreement  to  become  husband  and  wife,  subsequent 
cohabitation,  especially  if  long  continued,  and  recognition  by  others 
as  husband  and  wife,  may  be  considered  in  weighing  the  evidence  of 
such   agreement. — Id.   266. 

4.  Ceremony — Duress:  Where  a  Chinese  man  and  a  Chinese  woman 
form  an  alliance  according  to  the  marriage  ceremony  used  in  China 
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in  case  of  a  ''first"  wife,  the  jury  are  justified  in  finding^  the  mar- 
riage legal,  unless  there  are  circumstances  raising  doubt  as  to  the 
freedom  of  the  bride  in  entering  into  it. — Marriage  under  duress  is 
invalid — Id, 

5.    Coercion;    duress — Evidence:      Defense    of    marriage    under    duress; 
circumstantial  evidence  discussed. — Id, 

MAESHAL.    See  United  States   Marshal. 

MASTER  AND  SERVANT. 

Duty  of  master  as  to  the  safety  of  the  servajit — Liability  of  master: 
It  is  the  duty  of  the  employer  to  furnish  the  employe  with  a  reason- 
ably safe  place  in  which  to  work,  and  safe  machinery  and  appliances 
to  work  with,  and  for  his  failure  to  do  so,  whereby  the  servant  is 
injured,  the  employer  is  liable  to  him  in  damages. — Witthoff  v.  The 
FtUlerton,  246. 

Negligence  of  master  in  knowingly  engaging  an  oflScer  wuth  a  repu- 
tation for  brutality:     See  Negligence  2,   6. 

Assumption  by  stevedores  of  risks  caused  by  employer's  negligence: 
See  Neguoence  3. 

Difficulty  in  procuring  safe  appliances — Assumption  of  risk  by  mas- 
ter:      See  Shipping  8. 

Release  of  master's  liability — Injuries  at  sea:       See  Seamen  7. 
Damages  for  injuries  resulting  from  master's  negligence  as  affected 
by    contributory    negligence    of    libelant:     See    Damages    1. 

MATERIALMEN. 

Status  of,  under  a  modification  of  the  contract,  under  the  statute 
**for  the   protection   of   public  works'':     See   Peactice   18,   19. 

MESNE  PROCESS. 

1.  Construction:  A  process  of  attachment  prayed  for  in  a  libel  and 
authorized  by  the  court  is  mesne  process  in  the  meaning  of  section 
829  R.  S.  U.  S.— P.  M,  S.  S.  Co.  v.  The  Pacific,  64. 

2.  Service  of — Admiralty:  Service  of  mesne  process  in  admiralty  can 
not  be  made  on  an  agent  of  a  defendant  partnership.  (Reversed, 
infra,   186).— Law eliilii  v.   Hind,   Eolph   ^   Co.,   182. 

Marshal's  charges  for  keeping  personal  property  attached  on:  See 
Costs  2. 
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MINORS. 

1.  Waiver  by:  Minors  may  waive  objection  to  errors  apparent  on  the 
record  that  do  not  involve  jurisdiction  of  the  subject-matter. — U.  8. 
V.  John  It  EstatCj  576. 

2.  As  parties — Representation — Jurisdiction:  Where  minors  are  allege^! 
plaintiffs  in  a  suit  in  equity  and  the  bill  is  signed  by  their  next 
friends,  who  also  are  parties  plaintiff,  with  their  own  names  only, 
and  the  names  of  counsel  are  typewritten,  no  jurisdiction  is  acquired 
over  them;  and  such  a  bill  is  good  only  as  the  bill  of  such  next 
friends. — Id.   576. 

3.  Same — Representation  of  hostile  interests  hy  same  counsel  and  next 
friends:  Where  minors  and  their  mother  were  represented  by  the 
same  counsel  and  next  friends  in  proceedings  that  resulted  in  the 
consideration  of  an  issue  not  intended  to  be  raised  by  the  bill,  and 
yet  probably  within  its  scope,  in  which  issue  such  minors  and  their 
mother  had  hostile  interests,  and  which  was  decided  in  favor  of  the 
mother;  held,  that  the  minors  were  not  represented  in  the  trial  of 
such  issue  and  did  not  have  their  day  in  court. — Id. 

4.  Estoppel  against:  Estoppel  does  not  run  strictly  or  at  all  against 
minors. — Id.   577. 

MISJOINDER. 

Amendment — Surplusage:  Not  necessary  to  file  a  new  or  amended 
libel  in  misjoinder  of  claim  of  wages  and  claim  for  damages  for 
assault,  in  libel  in  rem.  Claim  for  damages  may  be  rejected  as 
surplusage. — Soderman  v.   The  Hawaiian  Isles,  95. 


MISO. 


Customs  duties  —  Unenumerated  articles — Preserved  vegetables — A 
sauce:  A  Japanese  product  made  from  beans  and  rice  by  processes 
of  cooking  and  fermentation  which  change  their  taste  and  flavor 
though  not  entirely  destroying  their  forms,  which  has  keeping  quali- 
ties to  a  moderate  extent,  known  commercially  as  miso,  and  generally 
used  for  making  soup,  is  properly  chargeable  with  a  duty  of  20  per 
cent,  ad  valorem^  sec.  6,  tariff  act,  and  not  with  a  duty  of  40  per  cent, 
as  ** preserved  vegetables"  or  '^a  sauce, ^'  par.  241. — Appeal  of  Fuji- 
yama, 522. 

MONOPOLIES.     See  Restraint  of  Trade. 
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MOTIVE. 

Prosecution  not  bound  to  prove:     See  17.  S,  v.  Wynne,  345. 
MUBDER.     See  also  Homicide  3,  5. 

1.  Trial — Verdict:  Under  the  act  of  Congress  of  January  15,  1897, 
empowering  the  jury  to  qualify  the  verdict  of  guilty  by  adding  the 
words  ''without  capital  punishment , "  their  authority  is  not  limited 
to  cases  of  palliating  or  mitigating  circumstances,  but  extends  to 
every  case  in  which,  upon  a  view  of  the  whole  evidence,  they  are  of 
opinion  that  it  would  not  be  wise  or  just  to  impose  capital  punish- 
ment.— U.  S,  V.  Wynne,  345. 

2.  Murder,  defined.— Id.  352. 

3.  Intoxication,  or  insanity,  as  defense — Burden  of  proof:  Under  an 
indictment  for  murder,  intoxication  is  no  defense  or  palliation,  un- 
less the  defendant  was  thereby  rendered  incapable  of  malicious  intent, 
or  of  forming  a  design,  or  of  understanding  or  remembering  the  law- 
less nature  of  the  act.  When  the  defense  is  intoxication,  the  burden 
is  on  the  prosecution  to  establish  the  mental  soundness  of  the  de- 
fendant at  the  time  of  the  homicide. — Id. 

NATURALIZATION. 

Citizenship:  Hawaiian  citizenship  by  naturalization  did  not  extend 
to  non-resident  minor  children  of  the  person  so  naturalized,  nor  were 
such  children,  while  still  non-resident,  made  citizens  of  the  United 
States  by  the  provision  contained  in  section  4  of  the  organic  act  of 
Hawaii. — Matter  of  Koon  Ko,   623. 

NAVIGATION. 

1.  Act  of — Basis  for  proceedings  in  rem:  An  ocean-going  steam  dredge 
engaged  in  dredging  a  harbor,  being  about  to  proceed  to  another 
place  in  such  harbor,  slipped  a  wire  cable  by  which  it  was  moored  to 
the  cable  of  a  harbor  buoy,  letting  it  fall  to  the  bottom  of  the 
harbor,  which  cable  was  used  by  it  as  a  means  of  shifting  its  posi- 
tion in  such  dredging  operations.  Heldf  under  a  libel  in  rem  for 
damage  arising  from  the  fouling  of  the  propeller  of  the  libelant '.s 
steamship  with  such  cable,  that  the  act  of  slipping  such  cable  was  an 
act  of  navigation  of  the  dredge,  and  was  ground  for  a  libel  in  rem, 
—P.  M,  S,  S.  Co.  V.  The  Pacific,  20. 

2.  Signalling  by  a  dredger  in  a  fixed  position:  A  dredger  at  work  in 
a  fixed  position  in  a  ship  channel,  signals,  in  answer  to  the  inquiring 
signal  of  an  approaching  tug  with  its  tow,  that  a  certain  side  of  the 
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channel  is  open  for  ber  to  pass,  the  tug  attempts  the  passage  and  its 
tow  is  stranded.  Held,  that  such  signalling  by  the  dredger  was  not 
an  act  of  navigation  that  rendered  it  liable  to  attachment. — Pope  4" 
Talbot  V.  The  Pacific  and  Fearless,  201. 

3.  Anchored  boat — Obstruction  to  navigation:  A  boat  anchored  in  an 
open  roadstead  near  the  entrance  to  a  harbor  where  few  vessels  pass 
in  the  night,  and  fishing  with  lines,  is  not  an  obstruction  to  naviga- 
tion.— Matsuno   v.   The   Concord,   227. 

Negligence   from  sunken   cable — ^Liability:      See   Negligence   13. 
NEGATIVE    PROPOSITION.    See    Burden    op    Proof    2;    Testimony, 

NEGATIVE. 

NEGLIGENCE.     See  also  Risks   1,   2. 

1.  Mate  in  charge  of  the  watch  on  duty — Agency — Liability  of  owners: 
A  mate  in  charge  of  the  watch  on  duty  is  not  thereby  the  representa- 
tive of  the  owners  in  place  of  the  captain,  in  matters  in  which  the 
negligence  of  such  an  agent  would  make  the  owners  liable. — Soder- 
man  v.  The  Hawaiian  Isles,  94. 

2.  Negligence  of  master  in  knowingly  engaging  an  officer  with  a  reputa- 
tion for  brutality — Liability  of  owners:  A  master  engaging  a  mate 
with  a  reputation  for  brutality  known  to  the  master,  renders  the 
owners  liable  for  inexcusable  assaults  of  such  mate  on  members  of 
the  crew;  but  continuing  a  mate  in  the  employ  of  the  ship  who  had 
previously  been  convicted  of  assault  on  the  same  ship  with  the  same 
master,  the  circumstances  of  such  assault  not  being  given  to  the 
court,  is  not  such  negligence  on  the  part  of  the  master  as  would  malrc 
the  owners  liable  for  a  second  assault. — Id.  95. 

3.  Assumption  by  stevedores  of  risks  caused  by  employer's  negligence: 
Risks  arising  out  of  the  negligence  of  the  master  are  not  those  ordi- 
narily incident  to  the  employment  and  are  not,  therefore,  assumed  by 
the  servant,  unless  the  servant  becomes  cognizant  of  them  and  con- 
tinues his  services  without  objection. — Naka  v.  The  Wm,  H.  Smithy  79. 

4.  Contributory  negligence:  A  stevedore  who  has  within  a  short  time 
worked  on  board  a  ship  and  become  acquainted  with  the  location  of 
certain  trimming  hatches,  w^ho  goes  aboard  in  the  employment  of  a 
stevedore  firm  to  trim  ballast,  and  hastens  into  and  along  a  dim  pas- 
sageway between  decks  leading  to  the  place  where  the  work  is  to  be 
done,  without  waiting  for  instructions  from  the  foreman  and  without 
waiting  for  his  eyes  to  become  used  to  the  dimness,  and  falls  through 
one  of  such  trimming  hatches  in  such  passage,  receiving  injuries,  is 
guilty  of  contributory  negligence. — Id. 


INDEX.  729 

5.  Same — Effect  on  damages:  Damages  assessed  against  a  ship  for  in- 
juries mainly  resulting  from  negligence  of  the  master  and  partly  from 
contributory  negligence  on  the  part  of  libelant,  diminished  one- 
third. — Id. 

6.  Liability  of  ship  for  master's  negligence  in  engaging  a  mate  of  known 
brutal  disposition,  who  afterwards  assaults  a  seaman  of  such  ship: 
Whether  a  ship  may  be  held  liable  for  assault  and  battery  on  a  sea- 
man,  where  the  master  hires  a  mate  knowing  that  he  has  a  brutal 
disposition,  who  subsequently  assaults  and  beats  the  seaman — quaere, — 
Curtis  V.  The  Dirigo,  92. 

7.  Stowage  of  plate  glass:  It  is  negligence  in  a  carrier  to  stow  cases  of 
plate  glass  5  by  3^4  by  7  feet  9%  inches,  weighing  970  pounds,  on 
the  flat  side  on  ship  board. — H,  B.  T.  4"  ^-  Co.  v.  Am.-Hawn.  S.  S. 
Co,,  11. 

8.  Liahility  for  secondary  consequences  of  a  negligent  act — Interruption: 
Liability  for  secondary  consequences  of  a  negligent  act  is  relieved  by 
the  interposition  of  a  second  negligent  act  or  overpowering  force. — 
Pope  4r  Talbot  v.  The  Pacific  and  Fearless,  201. 

9.  An  ctct  of  necessity  justifiable:  A  necessary  act  is  not  a  negligent  act 
unless  it  is  negligently  done. — Id. 

10.  General  allegation  of  negligence — Emergency:  A  mere  general  alle- 
gation of  negligence  insuflScient  where  a  necessary  act  is  attempted 
and  fails  under  conditions  likely  to  cause  failure,  even  though  proper 
care  and  skill  is  exercised. — Id,  202. 

11.  Negligence  causing  injury  to  trespasser:  Negligence  whereby  injury 
is  done,  is  not  excused  because  the  person  injured  is  a  trespasser. — 
Matsuno  v.  The  Concord  227. 

12.  Presumption  of  negligence — Moving  vessel  colliding  with  anchored 
vessel:  A  moving  vessel  running  down  an  anchored  boat  is  presumed 
to  have  been  negligent  and  the  burden  of  proof  is  upon  her  to  acquit 
herself  of  liability. — Id, 

13.  Sunken  cable — Liability:  One  placing  cables  at  or  near  the  bottom 
of  waters  used  for  navigation,  so  that  they  obstruct  navigation,  is 
liable  for  such  damages  as  may  arise  thereby  to  vessels  navigating 
such  waters. — P.  M,  S.  S.  Co,  v.  The  Pacific,  29. 

14.  Contributory  negligence — Besponsibility  of  libelant:  If  the  libelant, 
by  his  negligence,  increased  the  amount  of  injury  he  received,  the 
libellee  cannot  be  held  liable  for  such  additional  injury,  although  re- 
sponsible for  the  injuries  resulting  from  the  first  accident. — Id. 
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15.  Same — Apportionment:  Where  the  injury  caused  by  libelant's  neg- 
ligence can  be  separated  from  that  caused  by  libellee,  apportionment 
must  be  made  and  the  libellee  held  liable  only  for  the  portion  of  the 
total  injury  caused  by  its  negligence. — Id. 

16.  Same — Same:  Where  in  the  case  of  contributory  negligence,  the  pro- 
portion of  damages  caused  thereby  can  be  definitely  ascertained,  and 
is  more  or  less  than  one-half  of  the  total  damages, — in  this  case  less, — 
the  decree  should  be  in  accordance  therewith  instead  of  following 
the  general  rule  of  admiralty  in  such  cases  of  relieving  the  libellee  of 
one-half  of  the  damages. — Id. 

17.  Liability  of  common  carrier  for:  A  common  carrier  cannot  exempt 
itself  by  contract  from  the  consequences  of  its  own  negligence. — Fer- 
reira  v.  The  Arizonan,  530. 

18.  Failure  to  exercise  ordifiary  care  because  of  intoxication:  One  who 
voluntarily  incapacitates  himself  through  intoxication  from  the  ability 
to  exercise  the  ordinary  care  which  may  be  required  of  him,  may  not 
plead  such  inability  as  an  excuse  for  an  injury  to  others  brought 
about  by  a  want  of  ordinary  care  induced  by  such  intoxication.— 
Pope  4r  Talbot  v.  The  Fearless,  209. 

Special  agreement  limiting  liability   of  carrier:     See  Agreement  2. 

Allegation  of  negligence:     See  Pleading  5. 

In  stowing  plate  glass:     See  Shipping  9. 

Liability    of   ship    for   negligence    causing   injury   to    seaman:        See 

Seamen  10. 

Ship's  liability  for  master's  negligence:     See  Shipping  5. 

NOTICE. 

1.  Equitable  assignment:  Any  writing  or  act  which  shows  an  intention 
to  transfer  a  specific  fund  in  the  hands  of  another  is  an  equitable  as- 
signment, and  is  complete  when  notice  is  given  to  the  fund  holder. — 
Matter  of   Wilson,  537. 

2.  Same — Validity  thereof:  An  assignment  of  a  debt  requires  for  its 
validity  as  to  third  parties  notice  to  the  debtor,  but  not  acceptance 
by  him. — Id. 

3.  Bankruptcy — Notice  to  creditors:  Under  the  law  requiring  that  no- 
tices to  creditors  ''shall  be  addressed  as  specified  in  the  proof  of 
debt/'  notice  s?nt  to  a  creditor  whose  name  and  address  appear  in 
the  bankrupt's  schedule  of  liabilities,  is  not  notice  to  an  assignee  v^f 
the  creditor,  whose  proof  of  claim,  containing  his  address,  was  duly 
filed  with  the  referee;  unless  the  notice  sent  to  the  assignor  reaches 
the  assignee. — Matter  of  Monsarrat,  641. 

Allegation  of  notice:     See  Practice  4. 

To  surety  on  bond  of  modification  of  contract:     See  Practice  20. 
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OATH.    Averment  as  to  the  administration  of:     See  Pebjuby  3. 

OFFICERS. 

Non-interference  of  federal  courts  with  actions  of  state  civil  officers: 
See  Habeas  Cobpus  13. 

OPIUM.    See  Indictment  8;  Removal  op  Cause  1,  2. 

PARTNERSHIP. 

1.  Two  firtns  with  the  same  name  and  composed  of  the  same  persons  and 
engaged  in  the  same  kind  of  business:  Two  firms  composed  of  the 
same  persons,  and  having  the  same  partnership  name  and  engaged  in 
the  same  kind  of  business  are  in  law  but  one  firm. — Laweliilii  v.  Hind, 
Eolph  4r  Co.,  182. 

2.  Service  of  mesne  process:  Service  of  mesne  process  in  admiralty  can 
not  be  made  on  an  agent  of  a  defendant  partnership.  (Reversed, 
infra  186.)— Id. 

Service  of  summons  on  agent  of  absent  partners  in  admiralty  proceed- 
ings.    See  Pbactice  14. 

PENAL  LAWS. 

1.  Construction  of:  While  full  effect  must  be  given  to  the  language 
found  in  a  penal  statute,  the  intention  of  Congress  is  to  be  found  in 
the  language  actually  used  interpreted  according  to  its  fair  and  ob- 
vious meaning. — U,  S.  v.  Schlemmer,  546. 

2.  Bird  Reservations:  The  rule  of  strict  construction  applicable  to 
penal  statutes  prevents  the  construing  of  section  84  of  the  criminal 
code  as  including  a  grant  of  power  to  the  President  to  set  apart  breed- 
ing grounds  for  birds. — Id. 

PERJURY.     See  also  Immigration  Act  4,  5. 

1.  Demurrer:  Ground  of  demurrer  that  ''indictment  does  not  aver  that 
the  court  was  acting  in  an  official  or  judicial  capacity,"  considered. — 
U.  S.  V.  Mau  Sing,  385. 

2.  Same:  Ground  of  demurrer  that  the  ''indictment  is  ambiguous," 
considered. — Id. 

3.  Averment  as  to  the  administration  of  the  oath:  An  averment  of  an 
indictment  for  perjury,  setting  forth  the  court  or  officer  before  whom 
the  oath  under  which  the  alleged  false  statement  charged  as  consti- 
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tuting  perjury  was  taken,  and  that  such  court  or  officer  had  competent 
authority  to  administer  the  same,  without  stating  whether  the  oath 
was  administered  by  such  court  or  officer  directly  or  through  an  in- 
terpreter, is  sufficient. — Id. 

4.  Material  information:  Under  an  averment  of  an  indictment  for  per- 
jury, stating  that  under  an  investigation  of  the  grand  jury  of  an 
alleged  violation  of  the  laws  of  the  United  States,  it  was  a  material 
inquiry  whether  certain  knives  of  foreign  manufacture  had  been  ob- 
tained from  a  party  who  had,  or  who  had  not,  paid  the  duties  due 
thereon,  or  whether  or  not  they  had  been  smuggled  into  the  country, 
an  averment  that  a  witness  falsely  stated  under  oath  in  such  investi- 
gation that  he  did  not  know  whether  or  not  the  said  knives  had  been 
smuggled,  that  he  had  found  them,  and  that  he  had  obtained  them 
from  a  man  at  one  of  the  wharves  in  Honolulu,  whose  name  was  to 
•  him  unknown,  all  of  which  he  knew  was  false,  avers  matter  material 
and  pertinent  to  the  investigation  then  being  conducted  by  the  grand 
jury. — Id. 

PILOTS. 

1.  Coasting  service,  Hawaii — Contract  of  service — First  mate:  An  en- 
gagement of  a  person  holding  a  license  as  master  and  pilot,  as  first 
mate  of  a  vessel  in  the  inter- island  coasting  service  of  the  Territory 
of  Hawaii,  does  not  carry  with  it  an  engagement  of  sucn  a  person  as 
pilot  also. — Mansfield  v.  The  Despatch,  287. 

2.  Question  of  additional  compensation  of  first  mate  engaged  as  pilot 
subsequent  to  his  engagement  as  first  mate:  Such  a  person  engaged 
as  first  mate  on  such  a  vessel,  upon  being  requested  after  the  first 
voyage  out  of  the  port  of  Honolulu  and  back,  to  perform  the  duties 
of  pilot  out  of  and  into  such  port  thereafter,  and  consenting  to  do  so, 
is  entitled  to  reasonable  compensation  for  such  pilotage  8er\'ice  in  ad- 
dition to  his  pay  as  first  mate. — Id. 

3.  Libel  for  pilotage — Estoppel:  The  libelant  presented  his  bill  for  ser- 
vices as  pilot  and  afterwards  sued  for  a  larger  amount.  Held,  that 
the  amount  of  the  bill  may  be  taken  as  a  reasonable  appraisement  of 
the  value  of  the  services  rendered,  there  being  no  allegation  of  mis- 
take.— Id. 

PLEADING. 

1.  Libelant  as  charterer  of  ship  employed  in  salvage:  In  a  libel  for  sal- 
vage by  the  charterer  of  the  vessel  used  in  the  salvage  service,  an  in- 
terest of  libelant  in  such  vessel  justifying  his  claim  of  right  to  bring 
suit,  is  a  material  fact  and  should  be  alleged. — Com.  Pacific  Cable  Co. 
V.  The  Manchuria,  141. 
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2.  Allegation  of  answer  in  mitigation  of  damages — Exception:  The 
answer  alleged  among  other  matters  that  assistance  furnished  by  libel- 
ant through  its  steamship  to  libellee  while  in  a  perilous  situation,  was 
understood  by  the  claimant  and  its  representative  and  by  the  libelant 
to  be  in  the  nature  of  a  special  and  personal  favor  to  the  claimant 
and  its  representative  and  not  as  a  rendering  of  salvage  services,  and 
that  such  matter  is  pleaded  in  mitigation  of  damages.  Held,  on  ex- 
ception, that  such  allegation  offers  no  basis  for  mitigation  of  dam- 
ages.— Id.   143. 

3.  Admiralty — In  forma  pauperis:  An  allegation  of  the  libel  in  a  cause 
of  action  against  an  American  ship  by  a  foreigner  articled  as  a  sea- 
man on  such  ship  that  libelant  is  without  property  and  unable  to  pay 
or  secure  costs,  together  with  affidavit  of  his  proctor,  appointed  by 
the  court,  that  there  is  no  one  interested  in  such  suit  able  to  secure 
costs  except  himself,  and  that  he  is  entitled  to  nothing  from  the  case 
except  such  fee  as  may  be  awarded  him  by  the  court,  and  that  he  is 
in  the  case  under  no  contingent  fee,  is  sufficient. — Weidman  v.  The 
Nebraskan,   195. 

4.  Same — Allegation  of  libelant  *s  liability  for  medical  treatment  mctde 
necessary  on  account  of  injuries  received  in  the  service  of  the  ship: 
An  allegation  of  the  libelant  that  in  consequence  of  injuries  received 
by  him  in  the  service  of  the  vessel,  he  was  compelled  to  seek  medical 
treatment  and  thereby  to  incur  financial  obligations,  is  not  improper, 
inasmuch  as  a  ship  is  obliged  to  furnish  suitable  medical  aid  to  a 
seaman  in  such  a  case. — Id.  196. 

5.  Allegation  of  negligence:  An  allegation  that  in  unloading  a  ship  an 
iron  plate  slipped  from  its  fastenings  through  the  negligence  of  the 
ship's  servants,  and  fell  on  the  libelant  injuring  him,  is  sufficient  to 
put  libellee  on  its  defense. — Id. 

6.  Allegation  of  damages:  A  general  allegation  of  damages,  with  a  state- 
ment of  the  injuries  suffered  by  libelant  in  consequence  of  the  al- 
leged negligence  of  the  servants  of  libellee,  is  sufficient. — Id. 

7.  Liability  of  common  carriers:  To  bring  a  case  within  the  act  of  Con- 
gress of  June  11,  1906,  '* relating  to  liability  of  common  carriers," 
it  is  necessary  to  allege  the  libellee  to  be  a  common  carrier. — Id. 

8.  Ultimate  facts — Evidential  facts:  Facts  which  are  the  basis  of  an 
action  and  upon  the  proof  of  which  the  right  to  a  judgment  depends, 
must  be  alleged,  but  facts  which  are  necessary  to  prove  such  basic 
facts  should  not  be. — Sorenson  <f  Lyle  v.  V.  S.,  291. 

9.  Conclusion  of  law —  Conclusion  of  fart:  While  a  conclusion  of  law 
should  not  be  pleaded,  conclusions  of  fact  n:ay  be  where  they  are  the 
ultimate  facts  of  the  case  and  arise  from  evidential  facts. — Id.;  U.  S.. 
V.  Thurston,  649. 
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10.  Allegation  of  interest  of  the  United  States  in  work  contracted  for: 
In  suits  on  parol  contracts  with  the  government,  it  is  not  necessary  for 
plaintiffs  to  allege  interest  of  the  United  States  in  the  work  con- 
tracted for. — Sorenson  ^  Lyle  v.  U.  S.,  291. 

11.  Construction  of  words:  In  a  complaint  alleging  that  the  bankrupt 
paid  the  defendant  within  four  months  before  the  filing  of  his  peti- 
tion in  bankruptcy  $63 0^  ''in  settlement  of  a  so-called  and  purported 
claim  of  said  defendant/'  and  that  the  said  payment  was  intended 
and  did  create  a  preference  in  favor  of  said  defendant,  an  "alleged 
and  purported  creditor  of  said  bankrupt,  the  words  "so-called''  and 
"purported"  do  not  support  a  construction  of  meaning  pretended. — 
Spencer  v.  Jiro,  565. 

12.  Demurrer  for  uncertainty :  In  proceedings  brought  in  a  bankruptcy 
court  against  an  alleged  preferred  creditor  for  the  amount  received 
by  him,  an  allegation  to  the  effect  that  he  is  a  pretended  creditor, 
does  not  create  an  uncertainty  as  to  the  proper  line  of  defense,  as  the 
question  raised  by  such  allegation  belongs  to  the  proceedings  for  proof 
of  claims. — Id. 

13.  Verification  of  pleadings  in  bankruptcy  proceedings:  A  verification 
by  the  petitioner  of  a  complaint  setting  up  matters  of  fact  in  bank- 
ruptcy proceedings  that  the  complaint  "is  true  to  the  best  of  his 
knowledge   and  belief,"   is  sufficient. — Id.   566. 

14.  Conclusions  of  law  and  of  fact:  An  allegation  that  "all  preliminary 
steps  required  by  law  have  been  taken  and  exist,  to  entitle  your  peti- 
tioner to  institute  these  proceedings,"  is  not  a  mere  conclusion  of 
law,  but  the  statement  of  an  ultimate  fact. — U.  S.  v.  Thurston,  649. 

Allegation  of  ignorance:     See  Practice   9,   10. 
Amendments  to  pleadings:     See  Practice  23,  24,  25,  26. 
Amendment  of  answer:     See  Amendments  1. 

POSTAL   OFFENSES.     See  also   Embezzlement  4. 

1.  Outside  cover  or  wrapper:  A  string  or  cord  or  any  other  attenuate<l 
material  in  the  nature  of  a  string  or  cord,  wrapped  around  papers 
or  other  mailable  matter  to  hold  it  together  for  the  purpose  of  mail- 
ing, together  with  any  convenient  arrangement,  as,  for  example,  a  tag 
attached  thereto  for  the  purpose  of  affixation  of  postage  stamps  or 
writing  of  address,  constitutes  an  "outside  wrapper"  in  the  mean- 
ing of  section  3  of  the  postal  law  of  June  18,  1888. — 17.  S.  v.  Uchi- 
yamat   431. 

2.  Same:  And  "any  delineations,  epithets,  terms  or  language"  forbid- 
den by  section  3  of  the  act  of  June  18,  1888,  written  upon  such  a  tag, 
is  written  upon  the  "outside  wrapper"  within  the  meaning  of  the 
statute. — Id. 
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PRACTICE. 

1.  Bules  of  court — Deviation  from:  A  court  may  overlook  deviations 
from  such  of  its  rules  as  are  directory  in  character  when  justice  does 
not  require  strict  conformity. — H.  B.  T,  4"  L.  Co.  v.  Am,-Hawn.  S.  S. 
Co.,  1. 

2.  Admiralty  courts:  Admiralty  courts  are  always  open  for  preliminary 
and  mesne  proceedings  but  are  not  for  the  final  disposition  thereof. — Id. 

3.  Agency  in  bringing  suits:  Authority  of  agent  to  bring  suit  for  an- 
other must  be  shown  unless  he  is  an  attorney-at-law  licensed  by  the 
court. — Jd. 

4.  Allegation  of  notice:  Under  section  5281  B.  S.  U.  S.,  libelant  must 
allege  notice  to  or  knowledge  on  the  part  of  s^spondent  as  to  char- 
acter and  value  of  goods  shipped. — Id. 

5.  Allegation  as  to  goods  being  well  and  substantially  packed:  Allega- 
tion that  goods  were  shipped  in  good  order  and  condition,  sufficient  as 
to  their  being  w^ell  and  sufficiently  packed. — Id. 

6.  Contract  of  affreightment  as  maritime  contract:  Contracts  of  af- 
freightment are  maritime  contracts  cognizable  in  courts  of  admi- 
ralty.— Id. 

7.  Interrogatories,  as  to  reference  thereto  in  libel:  Neglect  of  reference 
not  vital  where  interrogatories  are  attached  to  libel  and  signed  by 
counsel. — Id. 

8.  Exhibit  of  contract  of  affreightment:  In  libel  for  damages  on  con- 
tract of  affreightment,  copy  of  contract  should  be  attached  to  libel 
when  practicable. — Id. 

9.  Pleading — Allegation  of  ignorance:  A  plea  of  ignorance,  though 
technically  an  answer,  is  rather  a  declaration  of  inability  to  answer. 
In  an  answer  to  a  libel  in  admiralty  ignorance  may  be  pleaded  to 
several  of  the  articles  and  allegations  of  the  libel  in  one  allegation 
applying  to  them  all. — P.  M.  S.  S.  Co.  v.  The  Pacific,  24. 

10.  Same:  It  is  unnecessary  to  state  belief  with  an  allegation  of  ignor- 
ance.— Id.  25. 

11.  Allegations  as  to  restraint  of  trade:  Not  necessary  to  show  in  pro- 
ceedings under  the  anti-trust  act  that  restraint  of  trade  is  actually 
effected  or  made  complete  by  the  combination  complained  of. — U.  S. 
V.  Metropolitan  Meat  Co.,  111. 

12.  Bill  for  enforcement  of  anti-trust  act:  It  is  sufficient  if  a  bill  for 
the  enforcement  of  the  anti-trust  act  shows  that  a  combination  in  direct 
restraint  of  trade  or  commerce,  with  sufficient  power  for  the  accom- 
plishment of  that  object,  has  been  entered  into,  without  showing  that 
any  means  have  been  taken  to  carry  out  such  object. — Id. 
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13.  Authority  of  district  court  to  regulate  its  own  practice:  In  cases  not 
provided  for  by  the  admiralty  rules  or  legislation  it  is  competent  for  a 
district  court  to  regulate  its  *' practice  as  may  be  necessary  or  con- 
venient for  the  advancement  of  justice  and  the  prevention  of  delays 
in  proceedings. ' ' — Laweliilii  v.  Hind,  Eolph  4"  ^o.,  186. 

14.  Service  of  summons  on  agent  of  absent  partners  in  admiralty  pro- 
ceedings: Under  sections  913  and  918  R.  S.  U.  S.  and  the  46th  ad- 
miralty rule,  a  district  court  may  in  admiralty  proceedings  in  per- 
sonam recognize  service  of  process  by  a  simple  monition  in  the  nature 
of  a  summons  to  appear  and  answer,  on  the  agent  and  manager  of  a 
branch  house  of  absent  partners,  as  valid. — Id, 

15.  Foreign  seamen  on  American  ship — Suit  in  forma  pauperis:  A  for- 
eigner articled  as«a  seaman  on  an  American  vessel,  who  has  a  cause  of 
action  against  his  ship,  is  entitled  to  bring  suit  in  forma  pauperis 
under  the  provisions  of  the  act  of  Congress  of  July  20,  1892. — ffcid- 
man  v.  The  Nebraskan,  195. 

16.  Habeas  corpus — Proof  of  oral  decision  not  entered  in  the  record:  A 
prisoner  brings  proceedings  for  a  writ  of  habeas  corpus  and  the  judge 
orders  his  discharge.  The  respondent  gives  notice  of  appeal  and  the 
prisoner  continues  in  custody.  Long  afterwards  he  brings  new  pro- 
ceedings in  habeas  corpus  in  another  jurisdiction,  reciting  such  former 
order  of  discharge.  The  respondent  alleges  hearing  on  appeal 
of  former  case  and  that  the  order  of  discharge  appealed  from  was  re- 
versed by  the  court  and  prisoner  remanded,  but  shows  no  copy  of 
decision  or  order  or  record  of  any  kind,  only  reciting  '*as  more  fully 
appears  on  the  minutes  of  appellate  court.  Held,  denying  prayer 
for  discharge,  that  evidence  of  such  decision  would  be  received  with 
caution  and  considered. — Matter  of  George   IVade,  281. 

17.  Under  statute  for  protection  of  persons  furnishing  materials  and 
labor  for  public  works:  In  proceedings  by  materialmen  under  the 
legislation  **for  the  protection  of  public  works''  (33  Stat.  811),  it 
is  not  necessary  that  the  complaints  shall  state  the  names  of  other 
creditors  than  the  plaintiffs. — U.  S.  v.  Burrell  Construction  Co.,  321. 

18.  Status  of  materialmen  under  a  modification  of  the  contract:  In  pro- 
ceedings by  materialmen  under  such  legislation,  after  the  required 
bond  is  executed  and  delivered  to  the  United  States,  the  latter  is  no 
longer  the  representative  of  the  parties  who  may  furnish  material, 
etc.,  and  they  are  not  prejudiced  by  its  action  in  agreeing  or  consent- 
ing to  a  modification  of  the  contract. — Id, 

19.  Status  of  materialmen  causing  a  delay  in  the  performance  or  other 
modification  of  the  contract:  Guarantee  of  such  bond  as  to  mate- 
rialmen as  affected  by  their  conduct  causing  a  delay  in  the  perform- 
ance or  other  modification  of  the  contract,  quaere. — Id, 
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20.  Notice  to  surety  on  bond  of  modification  of  contract:  Notice  to  surety 
on  bond  of  modification  of  contract  not  required  by  the  statute. — Id, 

21.  Failure  to  attach  hills  of  particulars  to  complaints:  Failure  to  at- 
tach bills  of  particulars  to  complaints  in  proceedings  by  materialmen 
under  the  legislation  ''for  the  protection  of  public  works"  (33  Stat. 
811),  not  material. — Id. 

22.  Federal  courts — Bcversal  of  earlier  decisions:  When  one  member  of 
a  federal  court  has  ruled  upon  a  point  of  law  after  full  consideration, 
his  ruling  should  be  allowed  to  stand  until  reversed  by  a  higher  court 
or  until  exceptionally  strong  occasion  for  reconsidering  it  has  been 
adduced. — U.  S.  v.  Hoshi,  439;   U.  S.  v.  Ishibashyi,  517. 

23.  Amendments  to  pleadings — Changes  of  parties — New  cause  of  action: 
An  amendment  to  pleadings  which  changes  a  party  to  a  suit  involving 
a  change  of  the  cause  of  action,  cannot  be  made. — U.  8.  v.  Burr  ell 
Construction   Co,,  328. 

24.  Same — Changes  of  parties  in  actions  of  contract:  A  change  of  par- 
ties in  actions  of  contract  necessarily  changes  the  cause  of  action 
** unless  the  change  be  as  to  representative  parties.'* — Id, 

25.  Same — Privity:  A  change  of  parties  is  allowable  where  there  is  such 
a  privity  between  the  new  and  the  old  party,  and  their  relation  to  the 
issue  is  such  that  no  new  cause  of  action  is  asserted. — Id. 

26.  Same — Statute  of  limitations:  Whether  an  amendment  is  allowable, 
which  changes  a  party  involving  a  change  of  the  cause  of  action, 
where  its  denial  would,  through  the  statute  of  limitations,  leave  the 
moving  party  without  a  remedy,   quaere. — Id. 

27.  Examination  of  defendant  before  grand  jury:  The  calling  and  ex- 
amining of  the  accused  under  the  circumstances  shown  in  the  opinion, 
disapproved. — U.  S.  v.  On  Tai,  491. 

Service  of  mesne  process:     See  Admiralty  4. 
Verification  of  pleading:     See  Pleading  13. 

PREFERENCE.     See  Bankruptcy  19,  21. 

PRESERVED  VEGETABLES.     See  Customs  Duties  1. 
PRESUMPTION. 

As  to  proper  packing  of  goods:     See  Shipping   11. 
Presumptions  and   burden  of  proof:     See  Criminal  Law   24;    Evi- 
dence 32. 
Presumption  of  innocence  discussed:     See  U.  S.  v.  Lee  Sa  Kee,  266. 

47—45 
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PRIVILEGE. 

Privileged  communications:     See   Evidence   12;    Witnesses   1. 
PRIVITY.    See  Practice  25;  Amendments  4. 

PROPER  CARE. 

Significance  of  injury  not  likely  to  have  occurred  with  proper  care: 
See  Injuby  1. 

PROPERTY.    See  Eminent  Domain. 

Rule  of — Stare  decisis:    See  Stare  Decisis. 

PROXIMATE   CAUSE. 

Liability   for   secondary   consequences   of   negligent   act:     See   Negli- 
gence 8. 

PUBLIC  WORKS. 

Under  statute  for  protection  of  persons  furnishing  materials  and  labor 
for:     See  Practice  17. 

REASONABLE  DOUBT. 

Defined:     U.  S.  v.   Wynne,  349;    U.  S.  v.  Lee  Sa  Kee,  266. 

RECEIPT. 

1.  In  hill  of  lading:  A  bill  of  lading  receipting  for  goods  as  shipped 
in  apparent  good  order  and  condition,  is  no  more  favorable  to  the 
carrier  than  one  receipting  for  goods  as  shipped  in  good  order  and 
condition,  as  they  are  the  same  in  law. — H.  E.  T.  ^  L.  Co.  v.  Am.- 
Haven.  S.  S.  Co.,  11. 

2.  Efect  of  bill  of  lading  receipting  for  goods  as  in  apparent  good  order 
and  condition — Burden  of  proof:  A  bill  of  lading  receipting  for 
goods  as  shipped  in  apparent  good  order  and  condition  is  prima  facie 
evidence  that  the  goods  were  in  good  order  at  the  time  of  shipment, 
and  the  burden  of  proof  is  then  on  the  carrier  to  show  that  the  goods 
were  not  in  good  order  or  were  not  properly  packed  when  received  or 
were  damaged  through  some  excepted  peril. — Id. 

3.  Beceipt  in  full — Understanding:  A  pay  roll  printed  in  blank  contain- 
ing in  addition  to  specific  words  of  discharge  the  words  ''and  in  full 
of  all  demands  of  whatsoever  kind  or  nature  against  the  above  named 
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Tcssel,  her  owners  or  oflSeers/'  although  prima  facie  a  receipt  in  full, 
is  subject  to  explanation  as  to  the  understanding  with  which  it  is 
signed. — Mansfield  v.  The  Despatch,  287. 

BECOGNIZANCE.  Order  forfeiting  penalty  of  recognizance:  See 
I'lNAL  Judgment. 

REFEREE.     See  Bankruptcy  6,  18. 

BEMOVAL  OF  CAUSE. 

1.  From  territorial  court — Bevenue  law — Act  of  February  9,  1909:  The 
act  of  Congress  of  February  9,  1909,  entitled  **An  act  to  prohibit  the 
importation  and  use  of  opium  for  other  than  medicinal  purposes,'*  is 
not,  except  possibly,  as  to  the  proviso  contained  in  the  first  section,  a 
revenue  law,  actions  arising  out  of  the  enforcement  of  which  may  be 
removed  from  a  court  of  the  Territory  of  Hawaii  to  the  United  States 
District  Court  under  section  643  R.  S. — Chock  Sing  v.  Breckons,  630. 

2.  Same:  Whether  acts  done  with  reference  to  said  proviso  could  be  re- 
garded as  having  been  done  by  authority  or  under  color  of  a  revenue 
law,  not  necessary  to  decide. — Id. 

3.  Same  —  Becord  on  removal  must  affirmatively  show  jurisdiction  of 
federal  court:  This  court  will  not  retain  jurisdiction  of  a  cause  im- 
properly removed  under  section  643  R.  S.  on  the  ground  that  it  is  a 
case  arising  under  the  laws  of  the  iJnited  States  and  is  one  removable 
under  the  act  of  August  13,  1888,  where  jurisdictional  facts  do  not 
appear  on  the  face  of  plaintiff's  declaration  as  filed  in  the  territorial 
court. — Id. 

4.  Same — Bcmanding  cause:  Even  where  the  jurisdiction  of  the  federal 
court  of  a  cause  removed  from  a  state  or  territorial  court  is  only 
doubtful  the  proper  course  is  to  remand  the  case. — Id. 

REPEAL.     Effect  of  a  law  upon  an  earlier  one:     See  Statutes  15,  16. 
REPRESENTATION.     See  Minors  2,  3. 

RES  ADJUDICATA. 

Decree  on  demurrer:  If  a  suit  is  dismissed  on  demurrer  on  the  ground 
of  defective  pleadings  or  any  ground  which  does  not  go  to  its  merits, 
the  decree  or  judgment  will  be  no  bar  to  another  suit. — U.  S.  v.  John 
It  Estate,  576. 
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RESERVED  QUESTIONS. 

Jurisdiction  of  Supreme  Court   over  reserved  questions  from  judge: 

See  Hawaii  4;  Jurisdiction  9. 

Decision  of  same:     See  Hawaii  5;  Jurisdiction  10. 

RESTRAINT  OF  TRADE. 

1.  Competition  in  trade  and  commerce:  Competition  is  essential  to  trade 
and  commerce  from  the  point  of  view  and  in  the  interest  of  the 
public. — U.  S.  V.  Metropolitan  Meat  Co.,  110. 

2.  Combination  to  destroy  competition:  Combinations  to  destroy  com- 
petition are  within  the  act  of  July  2,  1890  (26  Stat.  L.  209),  known 
as  the  anti-trust  act,  as  combinations  in  restraint  of  trade  or  com- 
merce.— Id.  , 

3.  Restraints  of  trade  and  monopolies:  While  all  restraints  of  trade  are 
not  monopolies,  all  commercial  monopolies  are  probably  restraints  of 
trade.  A  combination  to  effect  a  monopoly  in  a  Territory  is  therefore 
a  combination  in  restraint  of  trade,  and  is  within  the  third  section  of 
the  anti-trust  act. — Id. 

4.  Practice — Bill  for  enforcement  of  ajiti-trust  act:  It  is  sufficient  if  a 
bill  for  the  enforcement  of  the  anti-trust  act  shows  that  a  combination 
in  direct  restraint  of  trade  or  commerce,  with  sufficient  power  for  the 
accomplishment  of  that  object,  has  been  entered  into,  without  showing 
that  any  means  have  been  taken  to  carry  out  such  object. — Id,  111. 

5.  Combitiation  in  restraint  of  trade — Injunction:  A  combination  of 
nearly  all  of  the  graziers  and  wholesale  dealers  in  beef  cattle  and  fresh 
beef  in  the  Territory  of  Hawaii  and  a  corporation  engaged  in  the 
wholesale  and  retail  trade  in  beef  cattle  and  fresh  beef  in  such  Ter- 
ritory, whereby  the  former  agree  not  to  engage  in  such  retail  trade  as 
competitors  of  the  latter,  not  to  deal  in  beef  cattle  or  fresh  beef  with 
any  competitor  of  the  latter  and  to  prevent  and  discourage  importa- 
tions of  beef  cattle  and  fresh  beef  by  outsiders  in  favor  of  competi- 
tors of  any  member  of  the  combination,  and  whereby  such  corpora- 
tion agrees  to  purchase  its  entire  demands  for  beef  cattle  and  fresh 
beef  from  the  former  in  equal  portions  at  an  agreed  price,  which 
should  be  the  same  for  each  of  them  and  should  not  be  changed  by  the 
supply  and  demand  of  beef  cattle  and  fresh  beef  in  the  localities  sup- 
plied by  it,  not  to  produce,  deal  in  or  import  such  commodity  other 
than  it  purchased  from  the  former  and  would  prevent  and  discourage 
importations  thereof  by  outsiders,  in  order  to  control  prices  of  beef 
cattle  and  fresh  beef  to  dealers  and  consumers  in  the  Territory  and 
to  destroy  competition  among  themselves  and  monopolize  the  trade 
in  beef  cattle  and  fresh  beef  in  the  Territory,  is  an  illegal  eombina- 


INDEX.  741 

tion  within  the  meaning  of  the  anti-trust  act  and  may  be  restrained 
and  enjoined  in  an  action  bj  the  United  States. — Id. 

6.  Unlawful  combination — Acts  to  effectuate:  Not  necessary  to  a  case 
under  the  anti-trust  act  that  the  acts  alleged  to  have  been  done  or 
agreed  to  be  done  to  carry  out  the  unlawful  combination,  shall  in 
themselves  be  unlawful. — Id. 

7.  Combination  in  restraint  of  trade — Construction:  The  words  of  the 
statute  '*in  restraint  of  trade/'  cover  both  the  meaning  of  the  words 
for  restraint  of  trade  indicating  intention  and  the  broader  meaning  of 
a  scheme  whose  main  result  must  be  restraint  of  trade  whatever  its 
ostensible  purpose. — Id. 

8.  Beasonable  restraint  of  trade:  The  words  of  the  statute  allow  no  ex- 
ception on  the  ground  of  the  reasonableness  of  a  restraint  and  it  is 
not  limited  to  unreasonable  restraints.  But  a  combination  to  effect 
some  lawful  purpose,  but  which  remotely  and  incidentally  restrains 
trade  is  not  within  the  statute,  the  intent  being  absent.  A  combina- 
tion, however,  whose  main  result  must  be  direct  restraint  of  trade,  is 
within  the  act,  whatever  its  ostensible  purpose,  for  the  parties  thereto 
cannot  be  ignorant  of  such  necessary  and  paramount  effect. — Id. 

9.  Practice — Allegations  as  to  restraint  of  trade:  Not  necessary  in  pro- 
ceedings under  the  anti-trust  act  that  restraint  of  trade  is  actually 
effected  or  made  complete  by  the  combination  complained  of. — Id. 

10.  Same — Monopolies:  Where  an  equilibrium  of  prices  is  reached  by 
suspicious  watchfulness  of  each  other's  dealings  on  the  part  of  com- 
peting merchants,  or  by  a  friendly  exchange  of  information  and 
views  as  to  the  state  of  the  market,  with  an  expectation,  more  or 
less  definite,  that  all  will  approximate  to  the  same  standards,  there 
is  no  violation  of  the  statute;  unless  there  also  exists  an  agreement  or 
understanding  to  fix  prices  with  the  object  of  control  and  monopoly. — 
U.  S.  V.  Allen  4'  Robinson,  667. 

11.  Same — Transportation — Freight  rates:  Under  the  circumstances  of 
this  case,  there  was  no  violation  of  the  statute  in  the  acceptance  by 
several  competing  merchants  of  the  proposition  of  a  transportation 
company  to  pool  their  orders  for  a  certain  commodity  to  be  shipped 
over  its  line,  in  order  to  obtain  lower  freight  rates  offered  for  large 
shipments. — Id. 

12.  Same — Monopolies — Contracts  in  restraint  of  trade:  Bill  for  injunc- 
tion to  restrain  dealers  in  lumber  from  combining  to  arbitrarily  main- 
tain high  and  oppressive  prices  in  violation  of  26  Stat.  L.  209,  dis- 
missed for  failure  of  proof. — Id. 

REVENUE  LAW.     See  Removal  op  Causes  1,  2. 
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RISKS. 

1.  Assumption  of  risks  by  stevedores — Regular  hatches:  Stevedores  pre- 
sumed to  know  that  the  regular  hatches  are  usually  kept  open  while 
a  ship  is  in  port;  and  this  eustom  creates  one  of  the  risks  which  they 
assume  in  engaging  to  work  on  board  of  such  vessels. — Naka  v.  The 
Wm.  H.  Smith,  79. 

2.  Same — Trimming  hatches:  The  foregoing  rule  does  not  apply  to 
trimming  hatches,  which  are  without  coamings  and  are  usually  situ- 
ated away  from  the  middle  line  of  the  vessel. — Id. 

3.  Same — Bisks  caused  by  employer's  negligence:  Bisks  arising  out  of 
the  negligence  of  the  master  are  not  those  ordinarily  incident  to  the 
employment  and  are  not,  therefore,  assumed  by  the  servant,  unless 
the  servant  becomes  cognizant  of  them  and  continues  his  service  with- 
out  objection. — Id. 

Liability  of  tug  for  injuries  resulting  from  want  of  ordinary  care — 
Assumption   of   risk:     See    Towage   9. 

RULE  OF  PROPERTY. 

Stare  decisis:  There  bing  no  construction  of  statutes  or  findings 
establishing  business  methods,  and  no  series  of  decisions  settling  any 
legal  principle  relating  to  property,  no  rule  of  property  has  been 
created  and  the  rule  of  stare  decisis  cannot  be  said  to  apply — Z7.  S. 
V.  John  li  Estate,  579. 

RULES. 

1.  Deviation  from  rules  of  court:  A  court  may  overlook  delations  from 
such  of  its  rules  as  are  directory  in  character,  when  justice  does  not 
require  strict  conformity. — H.  E.  T.  4"  L-  Co.  v.  Am.-Ha%cn.  8.  S.  Co.,  1. 

2.  Exception  to  a  rule:  An  exception  to  a  rule  strengthens  the  applica- 
tion of  the  rule  to  matters  not  excepted. — Z7.  S.  v.  Lee  Sa  Kee,  262 

Admiralty  rule   16:     See   Admiralty  3. 

Rules  of  evidence  in  criminal  cases:  See  Evidence  1;  U.  S.  Courts  ^ 

SALES.     See  Bankruptcy  14,  15. 

SALVAGE.     See   also   Admiralty;    Pleading  2. 

1.  Libelant  as  charterer  of  ship  employed  in  salvage — Pleading:  In  a 
libel  for  salvage  by  the  charterer  of  the  vessel  used  in  the  salvage 
service,  an  interest  of  libelant  in  such  vessel  justifying  his  claim  of 
right  to  bring  suit,  is  a  material  fact  and  should  be  alleged. — Com. 
Pac.  Cable  Co.  v.  The  Manchuria,  141. 
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2.  Admiralty — Basis  of  salvage  compensation:  Estimate  of  salvage  com- 
pensation may  be  based  on  time  consumed  in  salvage  operations,  risk 
of  salving  vessel — partially  based  on  her  value,  value  of  salvor's  ser- 
viees  to  claimant — partially  based  on  the  salved  value  of  the  vessel 
saved  and  partially  on  the  danger  she  was  exposed  to,  and  upon  the 
expenses  incurred  aud  the  losses  suffered  by  the  salvor  by  reason  of 
the  salvage   operations. Id.   150. 

3.  Same — Same:  The  issues  of  fact  upon  which  award  of  compensation 
is  based  are  peril  to  salving  vessels  considered  in  relation  to  their 
value,  peril  to  the  libellee  considered  in  relation  to  its  value,  condi- 
tion of  the  sea  and  weather,  assistance  afforded  by  libelant's  vessels 
considered  in  relation  to  assistance  rendered  by  other  agents,  prompt- 
ness of  libelant  in  coming  to  the  rescue  of  libellee  with  skill  and 
courage  shown,  character  of  the  sea  bottom  on  which  libellee  was 
stranded  with  the  extent  to  which  she  was  stranded  and  likelihood  of 
unfavorable  weather  setting  in. — The  Chiusa  MarUf  361. 

4.  Same — Policy  of  courts  of  admiralty  toward  salvors:  It  is  the  policy 
of  courts  of  admiralty  to  deal  liberally  with  salvors  in  order  to  en- 
courage promptness,  as  success  may  depend  upon  an  early  beginning 
of  operations. — Id. 

5.  Same — Delay  of  decision  as  affecting  compensation:  Long  delay  in 
reaching  decision  to  be  considered  in  favor  of  salvors  in  the  esti- 
mate of  compensation. — Id. 

6.  Same — Inclusion  of  crews  of  salving  vessels  in  benefits  prayed  for  in 
libels  by  owners:  The  practice  of  including  *  the  crews  of  salving 
vessels  in  compensation  prayed  for  in  libels  by  the  owners,  com- 
mended.— Id. 

7.  Same — Compensation:  Different  classes  of  salvage  service  entitled 
to  compensation,  considered. — The  Loch  Garve,  372. 

8.  Same — Satne — Efforts  of  volunteer  that  accomplish  nothing:  Where 
a  volunteer  attempts  salvage  of  a  stranded  vessel  and  fails  to  accom- 
plish anything  and  abandons  the  vessel  which  is  later  salved  by 
others,  he  earns  no  compensation.  Where  such  volunteer,  on  leaving 
the  stranded  vessel  forwarded  a  message  for  assistance  at  the  first 
opportunity,  which  message  did  not  arrive  at  its  destination  until 
after  a  later  similar  message  forwarded  by  another  boat  of  the  same 
owner,  if  at  all,  the  owner  held  to  be  not  entitled  to  compensation  on 
account  of  first  message. — Id. 

SEAMEN. 

1.  Seaman's  suit  for  wages  against  ship:  Action  in  rem  begun  against 
a   vessel   for  seaman's  wages   one   day   after   the   same   became   due, 
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without  allegations  that  the  vessel  had  left  port  without  payment  of 
such  wages  or  that  she  was  about  to  proceed  to  sea  before  the  end  of 
ten  days  after  same  were  due.  Heldf  under  sections  4546  and  4547 
R.  S.  U.  S.,  that  the  action  was  premature. — Soderman  v.  The  Ha- 
waiian Isles,  94. 

2.  Maintenance  and  cure  of  seaman  injured  in  service  of  vessel — Liability 
of  owners:  Ship  is  liable  for  maintenance  and  cure  of  seaman  in- 
jured in  its  service,  whether  such  injury  is  due  to  perils  of  the  sea, 
negligence  or  ill  treatment  of  the  master  or  libelant's  fellow  ser- 
vants.— Id.  95. 

3.  Injuries  received  through  animu>s  or  negligence  of  fellow  servant: 
Injuries  received  by  sailor  in  the  navigation  of  the  ship,  due  to 
hostility  or  negligence  of  mate,  no  ground  for  damages  against  the 
ship,  the  mate  being  fellow  servant  to  libelant. — Lecoureier  v.  The 
Hawaiian  Isles,  101. 

4.  Liability  of  vessel  for  cure  and  niaintetiance  of  sailor  injured  in  its 
service:  Upon  arrival  in  port,  a  seaman  injured  in  the  ship's  ser- 
vice procured  medical  treatment.  Held,  the  ship  to  be  liable  therefor 
and  for  maintenance  of  seaman  while  recovering,  it  being  the  mas- 
ter's duty  to  take  the  initiative  in  such  matters. — Id. 

5.  Same:  Failure  of  injured  seaman  to  take  advantage  of  free  treatment 
in  U.  S.  Marine  Hospital  does  not  discharge  ship  from  expenses  of 
medical  attendance  and  maintenance  while  being  cured,  obtained  else- 
where, as  the  certificate  of  the  master  is  a  prerequisite  for  admis- 
mission  into  the  U.  S.  Marine  Hospital  and  it  was  his  duty  to  have 
attended  to  it. — Id. 

6.  Arrest  without  a  warrant — Legality:  An  arrest  of  a  sailor  on  board 
of  his  ship  lying  in  the  port  of  Honolulu  by  an  officer  without  a  war- 
rant, in  consequence  of  the  request  of  the  chief  officer,  is  illegal. — 
Ford  V.  Oceanic  S.  S.  Co.,  239. 

7.  Injuries  at  sea — Release  of  master *s  liability:  When  the  agents  of  u 
ship,  because  of  the  impossibility  of  fully  equipping  her  with  saf^' 
appliances  for  the  use  of  the  crew  without  serious  delay,  send  lor 
to  sea  with  unsafe  and  defective  appliances,  knowing  them  to  be  de- 
fective, the  ship  may  be  relieved  from  liability  for  damages  that  may 
result  from  the  use  of  such  defective  appliances,  including  damages 
for  injuries  to  any  of  the  crew  who  may  be  injured  thereby:  Firsts 
when,  before  the  beginning  of  the  voyage  any  Df  the  crew  who  is 
afterwards  injured  in  consequence  of  such  defects,  becomes  acquaintdl 
with  such  defect  and  understands  its  danger  to  those  who  may  have  to 
use  the  appliances  in  which  it  exists,  and  has  an  opportunity  of 
withdrawing  from  the  service  of  the  ship;  .second,  when  a  member  of 
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the  crew  who  knows  of  snch  defect  and  understands  its  danger  volun- 
tarily  or  carelessly  and  recklessly  exposes  himself  to  the  danger  and 
is   uijuTed.—Witthoff  v.    The   Fullerton,   246. 

8.  Injury  in  service — Duty  of  ship  to  make  most  accessible  port:  When 
a  member  of  the  crew  of  a  vessel  is  so  injured  at  sea  that  obviously 
life  or  limb  is  in  serious  danger  without  prompt  surgical  as8istanc3, 
of  which  the  master  is  presumed  to  know,  and  there  is  a  probability 
of  being  able  to  reach  another  port  in  less  time  than  to  reach  the 
port  for  which  the  ship  was  cleared,  and  in  time  for  the  relief  of  the 
injured  seaman,  it  is  the  duty  of  the  master  to  proceed  to  such  other 
I)ort,  regardless  of  considerations  of  expense  to  the  ship  or  cargo. — Id. 

9.  Same — Insurance:  Insurance  on  ship  and  cargo  not  invalidated  by 
such  departure  from  the  insured  voyage. — Id. 

10.  Incapacitated  hy  ship's  negligence  from  following  the  sea — Liability 
of  the  ship:  A  chief  oflScer  being  incapacitated  from  following  his 
employment  by  injuries  caused  by  the  negligence  of  his  ship,  is  en- 
titled to  such  an  amount  in  damages  as  will  provide  him  an  income 
for  the  rest  of  his  life,  under  the  accepted  rules  of  expectation  of  life, 
which  shall  approximately  make  up  his  loss  of  income  caused  by  such 
incapacity. — Id. 

11.  Discharge  of  seamen:  Befusal  by  the  crew,  without  suflBcient  justi- 
fication, to  obey  the  lawful  orders  of  a  ship's  oflScers,  is  sufficient 
reason  for  their  discharge. — Fehleson  v.  The  A   J.   West,  341. 

12.  Lawful  order  under  shipping  articles:  An  order  by  a  ship's  officers 
commanding  the  crew  to  raise  the  anchor  by  means  of  the  capstan,  in 
connection  with  docking  the  vessel,  when  there  was  no  steam  for  the 
donkey  engine,  is  a  lawful  order  under  shipping  articles  whereby  th;^ 
crew  have  agreed  **to  be  obedient  to  the  lawful  commands     . 

of  their  superior  officers  in  everything  relating  to  the  vessel. ' ' — Id. 

13.  Same:  An  order  to  the  crew  from  the  ship's  officers,  on  reaching 
port,  to  put  the  sail  covers  on  the  reefed  sails,  is  also  a  lawful  order 
under  such  shippiDg  articles. — Id  . 

14.  Seamen  refusing  duty — Wages:  Seamen  refusing  duty  and  there- 
after discharged  are  not  entitled  to  pay  for  the  time  during  which 
they  refused  duty. — Id.  342. 

15.  Liability  of  common  carrier  for  costs  of  cure,  maintenance  and  wages 
of  injured  seaman:  Libelant  having  received  slight  injuries  in  the 
employ  of  the  libellec,  and  being  given  adequate  medical  treatment, 
an  opportunity  of  entering  a  hospital  as  a  patient  of  the  Marine 
Hospital  Service  at  the  request  of  the  Ubellee,  and  being  promised 
relief  from  work  on  the  vessel  for  the  whole  of  the  return  voyage  if 
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necessarj,  failed  to  enter  the  hospital,  engaged  his  own  physician  and 
left  the  ship.  Held,  that  libellee  was  not  liable  for  expenses  of  his 
cure  and  maintenance  while  recovering  nor  for  future  wages. — Weid- 
man  v.  The  NebrcLskan,  199. 

16.  Assault  and  battery — Right  of  captain  of  vessel  to  use  force  when 
attacked  by  seaman:  The  master  of  a  vessel  while  in  port,  on  being 
insulted  and  forcibly  attacked  by  a  seaman,  is  justified  in  using  neces- 
sary force  to  maintain  discipline  and  in  self-defense. — Pasquoin  r. 
The  David  Evans,  612. 

17.  Subordinate  officer — Displacing:  A  subordinate  officer  of  a  ship,  if 
unfit  for  his  position  through  incompetence  or  negligence,  may  be 
displaced  by  the  master  but  not  disrated. — Peterson  v.  The  Robert 
Lewers,   274. 

18.  Same — Damages:  A  second  mate  was  disrated  to  the  position  of  a 
common  seaman  and  sent  to  the  forecastle.  Held,  this  to  be  an  ag- 
gravation of  damages  if  there  was  insufficient  ground  for  displacing 
him. — Id. 

Inclusion  of  crew  of  salving  vessels  in  benefits  prayed  for  in  libels 
by   owners:     See   Salvage   6. 

Right  of  foreign  seamen  on  American  ship  to  sue  in  forma  pauperis: 
See  Admiralty  7. 

Coasting  service  of  Hawaii — First  mate  acting  as  pilot:  See  Pilots 
1,  3. 

Mate  in  charge  of  watch  on  duty — Liability  of  owners  for  negligence: 
See  Agency  4. 

Negligence  of  master  in  knowingly  engaging  an  officer  with  a  repu- 
tation  for  brutality:     See   Negligence   2,   6. 

SELF-DEFENSE.     See  Assaut  and  Battery  1,  2 ;  Seamen  16. 

SHELLEY'S   CASE. 

Rule  in:  The  rule  in  Shelley's  case  will  not  be  allowed  to  defeat  the 
clear  intention  of  a  testator. — U.  S.  v.  John  li  Estate,  577. 

SHIPPING. 

1.  Duty  of  ship  toward  those  engaged  to  work  on  board:  It  is  the  duty 
of  the  ship  to  provide  a  safe  place  to  work  and  a  safe  passage  thereto 
for  those  engaged  to  perform  work  on  board. — Naka  v.  The  Wm.  JT. 
Smith,  79. 

2.  Same — While  in  the  hands  of  stevedores:  Ship  not  required  to  keep 
up  such  safe  condition  while  in  the  hands  of  stevedores. — Id. 
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3.  Assumption  of  risks  by  stevedores — Regular  hatches:  Stevedores  pre- 
sumed to  know  that  the  regular  hatches  are  usually  kept  open  while  a 
ship  is  in  port;  and  this  custom  creates  one  of  the  risks  which  they 
assume  in  engaging  to  work  on  board  of  such  vessels. — Id. 

4.  Same — Trimming  hatches:  The  foregoing  rule  does  not  apply  to  trim- 
ming hatches,  which  are  without  coamings  and  are  usually  situated 
away  from  the  middle  line  of  the  vessel. — Id. 

5.  Ship's  liability  for  master *s  negligence :  A  ship  is  liable  for  negli- 
gence to  a  stevedore  where  such  stevedore  was  engaged  with  others 
to  go  aboard  and  trim  ballast,  and  a  trimming  hatch  in  the  between 
deck  in  a  dimly  lighted  passage-way  from  the  point  of  ingress  at  the 
fore  hatch  towatd  the  place  where  the  work  was  to  be  done,  was  left 
uncovered  by  the  master,  and  the  stevedore  in  proceeding  to  the  place 
of  work  fell  into  the  same,  receiving  injuries. — Id. 

6.  Agreement — Condition  precedent  to  proceedings  for  breach:  A  ship- 
ping agreement  contains  the  following  provision:  **It  is  also  agree«l 
that  if  any  member  of  the  crew  considers  himself  to  be  aggrieved  by 
any  breach  of  the  agreement  or  otherwise,  he  shall  represent  the  same 
to  the  master  or  officer  in  charge  of  the  ship  in  a  quiet  and  orderly 
manner,  who  shall  thereupon  take  such  steps  as  the  case  may  require.'' 
Held,  that  unless  a  seaman  who  is  a  party  to  such  agreement  m&kcn 
a  complaint  as  thus  provided,  for  a  supposed  breach  of  such  agree- 
ment, he  may  not  thereafter  set  the  machinery  of  a  court  of  admiralty 
in  motion  to  try  a  charge  of  such  breach. — Ryan  and  Smither  v.  The 
Willscott,  104. 

7.  First  officer  in  charge  of  a  vessel — Authority:  The  first  officer  was 
in  charge  of  the  ship  de  facto,  the  master  did  not  appear  in  connec- 
tion with  the  matters  testified  to,  nor  was  there  any  intimation  that 
he  was  on  hand.  Held,  that  the  first  officer  rightfully  represented  the 
owner. — Ford  v  .Oceanic  S.  S.  Co.,  239. 

8.  Difficulty  in  procuring  safe  appliances — Assumption  of  risk  by  mas- 
ter: When  the  agents  of  a  ship,  because  of  the  impossibility  of  fully 
equipping  her  with  safe  appliances  for  the  use  of  the  crew  without 
serious  delay,  send  her  to  sea  with  unsafe  and  defective  appliances, 
knowing  them  to  be  defective,  they  assume  for  the  ship  the  risk  of 
all  damages  that  may  result  from  the  use  of  such  defective  appliances, 
including  damages  for  injuries  to  any  of  the  crew  who  may  be  in- 
jured thereby. — Witthoff  v.  The  Fullerton,  246. 

9.  Stowage  of  plate  glass — Negligence:  It  is  negligence  in  a  carrier  to 
stow  cases  of  plate  glass  5x7  feet  9%  inches,  weighing  970  pounds, 
on  the  flat  side  on  ship  board. — H.  R.  T.  4"  I^-  (^o.  v.  Am.-Hawn.  S.  S. 
Co.,  11. 
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10.  Failure  to  mark  cases  as  ** glass'':  Failure  of  the  shipper  to  mark 
cases  of  plate  glass  as  ''glass''  does  not  relieve  the  carrier  of  liabilitv 
for  breakage,  if  they  are  described  in  the  bill  of  lading  as  plate 
glass. — Id, 

11.  Presumption  as  to  proper  packing  of  goods:  Shippers  of  merchan- 
dise of  large  experience,  failing  evidence  to  the  contrary,  are  pre- 
sumed to  use  the  best  methods  of  packing  the  same  to  be  carried  hy 
land  or  sea. — Id. 

Allegation  as  to  goods  being  well  packed:     See  Practice  5. 
Lawful  orders  under  shipping  articles:     See  Seamen  12,  13. 
External  injury  at  place  of  delivery:     See  Injury  2. 
Duty  and  authority  of  master  of  a  tug:     See  Towage  3. 
Duty  of  master  of  the  tow.     See  Towage  4. 

SHIPPING  ABTICLES.     See  Shipping  6. 

Lawful  orders  under:     See  Seamen   12,   13. 

SHIPPING   COMMISSIONER. 

Admiralty — Jurisdiction:  In  a  libel  for  wages  and  damages,  a  court 
of  admiralty  is  without  jurisdiction  to  compel  a  shipping  commis- 
sioiner  to  pay  into  the  registry  of  the  court  moneys  received  by  him 
from  the  master  on  account  of  the  wages  of  libelants. — Fehleson  v. 
The  A.  J.   West,  340. 

SPEEDY  TRIAL.     See  Criminal  Law  2. 

STARE  DECISIS. 

JRule  of  property:  There  being  no  construction  of  statutes  or  findings 
establishing  business  methods,  and  no  series  of  decisions  settling  any 
legal  principle  relating  to  property,  no  rule  of  property  has  been 
created  and  the  rule  of  stare  decisis  cannot  be  said  to  apply. — r.  S. 
V.  John  li  Estate,   577. 

STATUTE   OF  LIMITATIONS.       See  Amendments   5,  6. 

STATUTES.     See  also  Acts  op  Congress;  Immigration  Act. 

1.  Fishery  clause  in  the  organic  act:  The  organic  act  of  Hawaii  de- 
clared certain  sea  fisheries,  which  had  previously  been  free  to  citizens 
and  residents  aUke,  to  be  free  to  citizens  of  the  United  States.  HcM, 
that  without  further  enactment  or  authoritative  notice  to  the  con- 
trarv,  such  fisheries  remained  free  to  non-citizen  residents  as  well  as 
to  citizens. — Matsuno  v.   The  Concord,  227. 
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2.  Adultery — Legislation:  In  a  statute  providing  a  punishment  for  adul- 
tery, it  is  not  necessary  to  set  forth  the  acts  constituting  it. — U.  S. 
t\  Lee  Sa  Kee,  262. 

3.  Amending  statute:  An  act  amending  another  act  may  be  found  to 
have  added  to  its  scope  if  the  words  of  the  amending  act  show  such 
intention. — Id. 

4.  Statutory  proceedings  to  collect  claims  against  the  government:  Prj- 
ceedings  under  the  act  of  March  3,  1887,  which  gives  circuit  and 
district  courts  jurisdiction  in  actions  upon  contracts  '*  express  or  im- 
plied with  the  government  of  the  United  States,''  are  not  demurrable 
if  they  set  forth  facts  from  which  a  contract  may  be  implied,  or  if  the 
bill  can  be  sustained  upon  any  theory  of  the  case. — Sorenson  ^  Lyle 
V.   U.  S.,  291. 

5.  Construction:  The  words  **any  .  .  .  corporation  organized  by 
authority  of  any  laws  of  Congress,"  in  the  act  of  Congress  of 
January  26,  1907  (34  Stat.  804),  do  not  include  a  corporation  char- 
tered by  the  government  of  the  Hawaiian  monarchy,  although  the 
act  of  Congress  creating  a  territorial  government  for  the  Hawaiian 
Islands  provided  that  the  pre-existing  Hawaiian  statute,  under  which 
such  corporation  was  charterea,  should  ''continue  in  force"  subject 
to  repeal  or  amendment. — U.  S.  v.  Halcdkala  Eanch,  299. 

6.  Same:  Such  words  include  a  corporation  chartered  by  the  territorial 
government  inasmuch  as  the  authority  for  its  incorporation  comes 
primarily  from  an  act  of  Congress  creating  such  government. — Id. 

7.  San\c:  Such  words  include  all  corporations  chartered  after  the  as- 
sumption of  sovereignty  of  the  Hawaiian  Islands  by  the  United  States 
under  the  provisions  of  the  joint  resolution  of  annexation,  with  the 
exception  of  joint  stock  companies. — Id. 

8.  Same:  An  election  in  a  Territory  for  a  delegate  to  Congress  is  not 
an  election  within  the  definition  of  the  latter  part  of  the  act  of  Con- 
gress of  January  26,   1907. — Id. 

9.  Conslitutionality  of  statute:  Federal  laws,  making  regulations  for 
the  conduct  of  elections  in  which  federal  officers  and  legislators  are 
voted  for  and  providing  punishments  for  their  violation,  are  not  un- 
constitutional because  of  the  circumstance  that  state  officers  ani 
legislators  are  voted  for  at  the  same  election. — Id. 

10.  Same:  A  federal  law  providing  for  punishment  of  '*any  corporation'' 
which  may  make  a  money  contribution  in  connection  with  an  election 
of  federal  officers  and  legislators,  is  not  unconstitutional  because  the 
words  "any  corporation"  include  state  corporations. — Id. 
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11.  Construction:  The  United  States  is  a  real,  rather  than  a  nominal, 
party,  to  proceedings  brought  in  its  name,  by  creditors  of  contractors 
for  the  construction  of  public  buildings  on  account  of  materials  or 
labor  furnished  to  such  contractors,  under  act  of  Congress  of  February 
24,  1905:    33  Stat.  811.— U.  S,  v.  Burrell  Construction  Co.,  316. 

12.  Statute  for  protection  of  persons  furnishing  materials  and  labor  for 
public  works — Bond  prescribed:  The  bond  prescribed  by  the  legisla- 
tion '*for  the  protection  of  public  works''  (33  Stat.  811)  is  two- 
fold: first,  protecting  the  United  States  against  breaches  of  the  con- 
tract, and,  second,  guaranteeing  to  third  parties  furnishing  materials 
and  labor  for  performance  of  such  contract,  payment  of  the  biUs 
therefor.  Much  of  the  law  applying  to  ordinary  bonds  does  not  apply 
to  such  bond. — Id.  321. 

13.  Betrospective  operation  of  statutes — Vested  interests  as  affected  by 
subsequent  statutes:  An  alien  woman  having  lawfully  entered  the 
country  and  acquired  a  domicil,  may  not  be  deported  for  conduct 
which  was  made  a  ground  of  deportation  by  a  subsequent  statute. — 
Matter  of  Suzuki,  479. 

14.  Edmunds-Tucker  Act  applicable  in  Territory  of  Hawaii:  The  Ed- 
munds-Tucker act  is  not  inapplicable  to  the  Territory  of  Hawaii,  and 
was,  therefore,  extended  to  the  Territory  by  the  organic  act. — U.  S. 
V.  Ishibashyi,  517;   U.  S.  v.  Lee  Sa  Kee,  264. 

15.  Effect  of  a  law  upon  an  earlier  one — Sepeal:  A  law  general  in  its 
terms  does  not  necessarily  repeal  an  earlier  law  included  within  its 
provisions,  of  a  special  character  and  applicable  to  a  particular  locality, 
the  presumption  being  that  the  special  law  remains  as  an  exception  to 
the  general,  unless  there  are  express  words  of  repeal  or  its  provisions 
are  clearly  inconsistent  with  those  of  the  earlier  law,  or  unless  it  is 
r?pealed  by  necessary  implication. — Matter  of  Georg  F.  Bodiek,  191. 

16.  Same:  A  restatement  of  the  terms  of  a  previous  general  law,  of 
which  such  special  law  is  an  amendment  and  to  which  terms  it  makes 
an  exception,  is  not  to  be  taken  as  expressing  an  intention  to  repeal 
the  special  law;  and  where  the  latter  general  law  merely  affirms  the 
previous  general  law  which  it  repeals,  or  is  cumulative  or  auxiliary  to 
it,  the  special  law  is  not  thereby  repealed. — Id.   192. 

17.  Construction  of — Supreme  Court,  Territory  of  Hawaii — Federal  Court 
of  Hawaii:  The  federal  court  in  Hawaii  will  follow  the  construction 
of  the  laws  of  the  Territory  made  by  its  highest  court. — U.  S.  v. 
John  li  Estate,  575. 

18.  Same — Same:  A  suggestion  of  a  probable  construction  of  municipal 
law  by  the  highest  court  of  the  Territory  of  Hawaii,  not  adopted  by 
the  court  making  it,  is  not  binding  on  the  federal  court  of  such  Ter- 
ritory.— Id. 
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Practice  under  statute  for  protection  of  persons  furnishing  materials 
and  labor  for  public  works:     See  Pkactice  17,  19,  20. 
Amendments  to  pleadings — Statute  of  limitations:     See  Practice  26. 
Construction  of  penal  laws:     See  Penal  Laws  1,  2. 
Statutory    crimes:     See   Indictment    17. 

STEVEDORES.    See  Neguoence  3,  4;  Shipping  2,  3,  4,  5.    ' 

STRANDING. 

Liability  of  towing  vessel  for  injury  to  tow:     See  Towage  1,  2. 

SUBROGATION. 

Award  of  damages:  There  having  been  proceedings  for  general  aver- 
age on  account  of  repairs,  and  the  cargo  having  contributed,  libelants 
awarded  full  damages  subject  to  the  right  of  subrogation  of  the  cargo 
owners. — Pope  4"  Talbot  v.  The  Fearless,  210. 

SURPLUSAGE.    See  Misjoinder. 

TAXES.     Payment  of,  by  trustee:     See  Bankruptcy  17. 

TENDER. 

Money  tendered  and  paid  into  court  by  libellee:  When  judgment  is 
rendered  libellee  for  a  further  sum  with  costs,  any  balance  of  such 
deposit  remaining  in  court  is  liable  for  such  costs. — Nordick  v.  The 
Manga  Eeva,  90. 

TERRITORIAL  COURTS. 

Conviction  or  acquittal  in,  as  a  bar  to  a  trial  for  the  same  offense  in 

a  federal  court:     See  United  States  Courts  5. 

Relation  of  Hawaiian  federal  court  to:     See  United  States  Courts 

9,  12;   Hawaii. 

Removal  of  cause  from  territorial  court:     See  Removal  op  Cause  1-4. 

TERRITORIES. 

Election  for  delegate  to  Congress:  An  election  in  a  Territory  for  a 
delegate  to  Congress  is  not  an  election  within  the  definition  of  the 
latter  part  of  the  act  of  Congress  of  January  26,  1907. — U.  S.  v. 
Haleakala  Banch,  299. 

Jurisdiction  of  the  United  States,  the  States  and  Territories  over  the 
same  criminal  act:     See  Jurisdiction  2. 
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TESTIMONY.     Weight  of:     See  Evidence  6. 

Positive  and  negative  testimony,  discussed:     TJ,  8.  v.  Wynne,  358-359. 

THIRD  PARTIES.     Admissibility  of  declarations  of:     See  Evidence  33. 

TORT.    Jurisdiction  of  admiralty  courts  in  cases  of  tort.  See  Admiralty  9. 

TOWAGE.     See  also  Navigation  2;  Tug. 

*1.  Liability  of  towing  vesftel  for  injury  to  tow:  A  vessel  in  tow  is 
stranded  through  the  negligencs  of  the  tug;  she  floats  off  in  such  a 
position  in  a  narrow  channel  that  her  rescue  is  a  matter  of  difficulty 
but  yet  practicable  with  exercise  of  reasonable  care  and  skill.  The 
same  tug  attempts  the  rescue  in  which  attempt  she  is  again  stranded. 
Ucld,  that  the  tug  is  liable  for  second  stranding  through  its  failure 
to  exercise  sufficient  care  and  skill  to  save  her,  and  not  because  of  its 
negligence  in  causing  the  first  stranding. — Pope  4"  Talbot  v.  The 
Fearless,  207. 

2.  Same:  Had  the  second  stranding  been  inevitable  in  consequence  of 
the  first  stranding,  the  tug  would  be  liable  whether  it  had  attempted  to 
rescue  her  afterwards  or  not. — Id. 

3.  Duty  and  authority  of  master  of  a  tug:  In  a  towing  undertaking  in 
the  United  States,  the  master  of  the  tug  must  assume  control  of  the 
tow  and  the  persons  in  charge  thereof. — Id.  209. 

4.  Duty  of  the  master  of  the  tow:  The  exercise  of  reasonable  care  and 
skill  subject  to  such  control,  is  incumbent  on  the  tow. — Id. 

5.  Responsibility  of  tug — Besponsibility  of  tow:  If  a  tug  unwarrant- 
ably takes  its  tow  into  a  place  of  danger,  it  is  not  relieved  of  respon- 
sibility for  resulting  injury,  if  the  master  of  the  tow  fails  to  act  in  the 
emergency  with  the  skill  of  a  regular  pilot. — Id. 

6.  Same — Aeting  on  information  of  third  parties:  A  master  of  a  tug 
is  bound  to  know  his  home  port  and  is  not  relieved  of  responsibility 
if,  obeying  the  signal  of  a  dredger,  which  he  must  pass  with  his  tow, 
he  runs  into  danger  and  the  tow  is  injured. — Id. 

7.  Utile  of  reasonable  care  and  skill  on  the  part  of  the  tug — Exception: 
There  is  no  exception  to  the  rule  requiring  reasonable  care  and  skill 
from  the  master  of  a  tug  engaged  in  towing,  except  possibly  in  case 
of  inevitable  accident  to  such  master. — Id. 

8.  Breach  of  towing  contract:  It  is  a  breach  of  a  towing  undertaking 
on  the  part  of  the  owners  of  a  tug  if  the  master  is  intoxicated  during 
performance. — Id. 
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9.  Liability  of  tug  far  injuries  resulting  from  want  of  ordinary  care — 
Assumption  of  risk:  In  the  midst  of  a  towing  undertaking,  the  mas- 
ter of  the  tow  ascertained  that  the  master  of  the  tug  was  intoxicated^ 
but  elected  to  go  on  with  the  engagement,  which  resulted  in  injury  to 
the  tow  through  the  negligence  of  the  master  of  the  tug  induced  by 
such  intoxication.  Held,  that  the  assumption  of  such  risk  by  the 
master  of  the  tow  did  not  relieve  the  tug  from  liability,  even  though, 
under  the  circumstances,  the  tow  might  possibly  have  made  other  ar- 
rangements. The  same  rule  applies  where  a  tow,  on  approaching  a 
hazardous  passage,  does  not  signal  the  tug  to  stop  but  assumes  the 
risk  of  proceeding. — Id, 

TRANSLATIONS. 

Discrepancy:  A  translation  of  a  clause  that  removes  a  discrepancy 
is  preferred  to  one  that  fails  to  do  so,  if  it  is  reasonably  w^ithin  the 
bounds  of  grammatical  and  etymological  interpretation. — U.  S.  v, 
John  li  Estate,  577. 

TRANSPORTATION.     See  Freight  Rates. 

TRESPASSER.     Negligence  causing  injury  to:     See   Negligence  11. 

TRIAL.     See  also  Homicide  1;  Jury  Trial;  Murder  1. 

Criminal  law — Jury — Verdict:  It  is  proper  for  the  jury  in  their  de- 
liberations to  apply  to  the  testimony  their  general  knowledge  and 
judgment  derived  from  experience,  observation  and  reflection,  their 
knowledge  of  human  nature  and  the  customs  of  society;  provided  the 
verdict  is  based  on  due  consideration  of  all  the  evidence. — U.  S.  v. 
Wynne,  346. 
• 

Right  of  speedy  trial:      V,  S.  v.  Kojima  and  Hayashi,  381. 

TRUSTEE.     See  Bankruptcy  2,  3,  5,  12,  16,  17. 

TUG. 

1.  Liability  of  tug  for  injury  to  its  tow  under  signal  to  proceed:  A 
dredger  at  work  in  a  fixed  position  in  a  ship  channel,  signals,  in 
answer  to  the  inquiring  signal  of  an  approaching  tug  with  its  tow, 
that  a  certain  side  of  the  channel  is  open  for  her  to  pass,  the  tu^ 
attempts  the  passage  and  its  tow  is  stranded.  Hdd,  that  the  tug  is 
not  relieved  of  responsibility  l)ecause  of  the  signal  favorable  to  her 
proceeding  through  the  passage  indicated. — Pope  <f-  Talbot  v.  Pacific 
and  Fearless,  201. 

48— D 
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2.  Damage  received  by  a  ship  in  charge  of  a  tug — Admiralty  JuriadietUm: 
Held,  under  the  circumstances  set  forth  above^  followed  by  a  second 
stranding  of  the  tow  while  in  charge  of  the  tug,  that  an  action  lies 
in  admiralty  against  such  tug. — Jd, 

Duty  and  authority  of  master  of  a  tug:     See  Towage  3. 

Responsibility  of  tug:     See  Towage  5,  6. 

Rule  of  reasonable  care  and  skill  on  part  of  tug — BZxeeption:     See 

Towage  7. 

Liability  of  tug  for  injuries  resulting  from  want  of  ordinary  care — 

Assumption  of  risk:     See  Towage  9. 

Intoxication  of  master  of  tug:     See  Towage  8,  9. 

ULTIMATE  FACTS.    See  Pleading  8. 

UNENUMERATED   ARTICLES.     See   Customs   Duties   1,   2. 

UNITED  STATES. 

Statutory   proceedings   to   collect   claims   against:     See    Statutes   4. 

Construction:     See  Statutes  11. 

Value   of   services   and    materials   under   parol   contracts   with:     See 

Contracts  1,  2. 

Allegation  of  interest  of  the  United  States  in  work  contracted  for: 

See  Pleading  10. 

Jurisdiction  of  the  United  States,  the  States  and  Territories  over  the 

same  criminal  act:     See  Jurisdiction  2. 

UNITED  STATES  COMMISSIONER. 

Fees  of — Costs:  Taking  and  certifying  a  deposition  to  file  is  not 
''attending  to  a  reference  in  a  litigated  matter  in  pursuance  of  an 
order  of  the  court.''— P.  M.  S.  S,  Co.  v.  The  Pacific,  64. 

UNITED  STATES  COURTS. 

1.  Bules  of  evidence  in  criminal  eases:  The  rules  of  evidence  governing 
federal  courts  in  criminal  trials  are  those  which  were  in  force  in  the 
State  at  the  time  such  courts  were  established  therein,  subject  to  such 
changes  as  have  been  made  by  Congress,  and  are  not  changed  by  sub- 
sequent  state   enactments. — U.   S,   v.   Moore,   66. 

2.  Same — In  Hawaii:  In  the  Territory  of  Hawaii  the  rules  of  evidence 
in  criminal  cases  are  those  which  were  in  force  in  the  Republic  of 
Hawaii  at  the  time  it  was  organized  as  a  Territory  and  created  a 
federal  district. — Id, 
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3.  Competeiicy  of  witness  coiivicted  of  infamous  crime:  At  the  time 
Hawaii  was  created  a  Territory  of  the  United  States,  the  local  rules 
of  evidence  permitted  all  persons  to  testify  except  those  convicted  of 
perjury  or  subornation  of  perjury.  Held,  that  the  same  rule  applies 
to  the  U.  S.  District  Court  of  such  Territory  in  criminal  cases. — Id. 
66;   Z7.  S.  v.  Morimoto,  396. 

4.  Same:  Such  practice  supported  by  the  American  statutory  rule  (1 
U.  S.  Stat.  L.  116)  disqualifying  persons  convicted  of  perjury  and 
subornation  of  perjury. — U.  8,  v.  Moore,  66. 

5.  Conviction  or  acquittal  in  a  territorial  court  as  a  bar  to  a  trial  for 
the  same  offense  in  a  federal  court:  An  acquittal  or  conviction  in  a 
court  of  the  Territory  of  Hawaii  on  a  charge  of  adultery,  which  is  an 
oflfense  in  all  the  Territories  by  the  federal  laws,  and  in  the  Territory 
of  Hawaii  by  the  continuance  in  force  of  the  law  of  the  Republic  of 
Hawaii  on  the  subject  by  Congress  in  the  organic  act,  is  a  bar  to  a 
trial  of  the  same  charge  in  the  federal  court  of  such  Territory;  inas- 
much as  both  courts  derive  their  authority  from  the  United  States. — 
U.  S,  V,  Perez,  295. 

6.  Jurisdiction — V,  8.  Circuit  Courts:  United  States  circuit  courts  have 
jurisdiction  of  proceedings  brought  in  the  name  of  the  United  States, 
by  creditors  of  contractors  for  the  construction  of  public  buildings 
on  account  of  materials  or  labor  furnished  to  such  contractors,  under 
act  of  Congress  of  February  24,  1905:  33  Stat.  811.— f7.  8.  v.  Bur- 
rell  Construction  Co.,  316. 

7.  TJ.  8.  District  Court  of  Hawaii:  The  U.  S.  District  Court  of  Hawaii, 
having  the  powers  and  jurisdiction  of  a  circuit  court,  has  jurisdiction 
of  such  cases. — Id, 

8.  8ame — Construction:  The  fact  that  the  act  of  February  24,  1905, 
was  passed  after  the  organic  act  which  gave  such  powers  to  the  said 
district  court  does  not  aflFect  the  question,  for  such  powers  by  reason- 
able construction  were  intended  to  include  such  new  powers  as  sub- 
sequent legislation  might  add  to  the  then  existing  powers  of  the  cir- 
cuit courts;  but  if  not,  the  fact  that  the  act  of  February  24,  1905,  is 
an  amendment  and  enlargement  of  the  act  of  February  13,  1894,  which, 
together  with  the  act  of  August  13,  1888,  conferred  the  same  jurisdic- 
tion upon  the  circuit  courts  aa  was  given  by  the  act  of  1905,  still  su(>- 
ports  the  jurisdiction  of  the  district  court,  such  act  of  1894  antedat- 
ing the  organic  act. — Id.  317. 

9.  Habeas  corpus — Jurisdiction  of  federal  court:  The  federal  district 
and  circuit  courts  have  undoubted  jurisdiction  to  summarily  entertain 
petitions  for  the  writ  of  habeas  corpus  in  connection  with  persons 
alleged  to  be  restrained  of  their  liberty  by  the  judgment  of  state 
or  territorial  courts  or  the  action  of  state  or  territorial  officials  cou- 
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traiy  to  the  rights  of  such  persons  under  the  Constitution  and  laws 
of  the  United  States. — Matter  of  Atcherley,  405. 

10.  Same — Limitation  of  Jurisdiction  under  established  Supreme  Court 
decisions:  While  such  jurisdiction  undoubtedly  exists,  the  Supreme 
Court  has  strongly  admonished  inferior  federal  courts  that  they  must 
not  interfere  with  the  administration  of  justice  in  the  state  courts 
except  in  cases  of  ** peculiar  urgency." — Id. 

11.  Practice — Reversal  of  earlier  decisions:  When  one  member  of  a 
federal  court  has  ruled  upon  a  point  of  law  after  full  consideration, 
his  ruling  should  be  allowed  to  stand  until  reversed  by  a  higher  court 
or  until  exceptionally  strong  occasion  for  reconsidering  it  has  been 
adduced;  otherwise  the  ])eople  and  attorneys  practicing  before  the 
bar  would  be  in  a  continual  state  of  uncertainty  concerning  the  law. — 
U.  S,  V.  Hoshi,  439;   U.  S.  v,  Ishihashyi,  517. 

12.  Belation  of  territorial  courts  of  Hawaii  to  federal  court  in  Hawaii: 
The  relation  between  the  Hawaiian  territorial  courts  and  the  federal 
court  in  Hawaii  is  substantially  the  same  as  that  existing  between 
the  state  courts  and  the  federal  circuit  and  districts  courts  within  the 
same  territorial  limits. — Matter  of  Atcherley,  404;  Soga  v.  Jarrett,  502. 

13.  Habeas  corpus — Jurisdiction  of  federal  court  where  petitions  is  in 
custody  under  judgment  of  territorial  court:  Where  a  prisoner  is  in 
custody  under  a  void  judgment  of  a  territorial  court,  the  federal 
court  has  jurisdiction  to  release  him  upon  habeas  corpus. — Id. 

14.  Federal  court  of  Hawaii — Construction  of  laws — Supreme  Court  of 
Hawaii:  The  federal  court  in  Hawaii  will  follow  the  construction  of 
the  laws  of  the  Territory  made  by  its  highest  court. — U.  S.  v.  John 
li  Estate,  575. 

15.  Same — Same:  A  suggestion  of  a  probable  construction  of  municipal 
law  by  the  highest  court  of  the  Territory  of  Hawaii^  not  adopted  by 
the  court  making  it,  is  not  binding  on  the  federal  court  of  such  Ter- 
ritory.— Id. 

Non-interferenc?  of   federal  courts  with  administration  of  justice   in 

state  courts:     See  Habeas  Corpus  8-13,  15. 

Jurisdiction  of  admiralty  courts  in  cases  for  tort:.    See  Admiralty  9. 

UNITED  STATES  MARINE   HOSPITAL. 

Failure   of   seaman   to   take  advantage  of   free  treatment   in:        See 
Seamen  5. 
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UNITED  STATES  MARSHAL. 

1.  Charges  for  "keeping  personal  property  attached  on  mesne  process — 
Costs:  Charges  of  a  U.  S.  marshal  for  expenses  of  keeping  personal 
property  attached  on  mesne  process,  aggregating  more  than  the  statu- 
tory fees,  may  be  allowed  as  costs  by  the  court  upon  petition  under 
oath  setting  forth  the  facts. — P.  M.  S.  S,  Co.  v.  The  Pacific,  64. 

2.  Traveling  expenses  in  serving  subpoena — Same:  A  U.  8.  marshal 
may  elect  to  receive  for  such  services  in  lieu  of  mileage  his  '^  actual 
traveling  expenses/'  to  be  proved  on  his  oath  to  the  satisfaction  of 
the  court. — Id, 

VALUE. 

Statement  of  value  of  goods  in  bill  of  lading:     See  Damages  2. 

VERDICT.     See  also  Directed  Verdict. 

1.  Homicide — Murder — Trial:  Under  the  act  of  Congress  of  January 
15,  1897,  empowering  the  jury  to  qualify  the  verdict  of  guilty  by  add- 
ing the  words  '^ without  capital  punishment,''  their  authority  is  not 
limited  to  cases  of  palliating  or  mitigating  circumstances,  but  extends 
to  every  case  in  which,  upon  a  view  of  the  whole  evidence,  they  arc 
of  opinion  that  it  would  not  be  wise  or  just  to  impose  capital  punish- 
ment.— Z7.  S.  v.  Wynne,  345. 

2.  Trial — Jury:  It  is  proper  for  the  jury  in  their  deliberations  to  apply 
to  the  testimony  their  general  knowledge  and  judgment  derived  from 
experience,  observation  and  reflection,  their  knowledge  of  human  na- 
ture and  the  customs  of  society;  provided  the  verdict  is  based  on  due 
consideration  of  all  the  evidence. — Id.  346. 

3.  Evidence — Weight  and  sufficiency :  A  criminal  case  involving  much 
testimony  and  many  facts  should  not  be  decided  upon  the  probability 
or  improbability  of  any  one  point  singled  out  of  the  evidence,  unless 
the  settlement  of  such  point  is  decisive  of  the  whole  issue,  but  a  safe 
decision  requires  due  consideration  of  all  the  evidence. — Id.;  V.  S.  v. 
Lee  Sa  Eee,  266. 

VERIFICATION. 

Of  pleadings  in  bankruptcy:     See  Pleading  13. 
In  admiralty  by  agent:     See  Agent  2,  3. 

VOIDABLE  PREFERENCE.     See  Bankruptcy  19. 

WAGES. 

Seaman's  suit  for,  against  ship:     See  Seamen  1. 
Seamen  refusing  duty:       See  Seamek  14. 
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WAIVER. 

# 

By  minors:     Minors  may  waive  ofojections  to  errors  apparent  on 
record  that  do  not  involve  jurisdiction  of  the  subject-matter. — V. 
V,  John  li  Estate,  576. 

WARRANT.    Legality   of   arrest   without:     See   Arrest   1,  2,   3. 

WILLS. 

1.  Devise  of  fee — Of  life  interest — Contingent  devise:  Where  the  tei 
of  a  devise,  with  a  devise  over,  contingent  on  the  death  of  the  fii 
devisee  without  issue,  show  an  intention  that  the  first  devisee  sh: 
take  a  fee  upon  the  death  of  the  testator,  the  contingency  is  the  dead 
of  the  first  devisee,  without  issue,  during  the  life  of  the  testator,  bud 
surviving  the  testator,  he  takes  an  absolute  estate  in  fee  simple.  Bu^ 
where  the  terms  of  the  first  devise  are  indefinite  and  not  inconsistent 
with  a  construction  by  which  only  a  life  interest  is  given,  it  creates  a 
life  interest  only,  there  being  no  obstacle  to  carrying  out  the  con- 
tingent devise. — V,  8.  v.  John  li  Estate,  576. 

2.  Translation — Discrepancy:  A  translation  of  a  clause  in  a  will  that 
removes  a  discrepancy  is  preferred  to  one  that  fails  to  do  so,  if  it  ia 
reasonably  within  the  bounds  of  grammatical  and  etymological  inter- 
pretation.— Id.  577. 

3.  Rule  in  Shelley's  Case:  The  rule  in  Shelley's  case  will  not  be  al- 
lowed to  defeat  the  clear  intention  of  a  testator. — Id. 

WITNESSES. 

1.  Evidence — Privilege:  A  witness  must  tell  what  he  knows,  except  as 
to  privileged  communications,  which  include  those  made  between  at- 
torney and  client,  husband  and  wife,  physician  and  patient,  cler^'- 
man  and  penitent  and  some  others  including  such  privileged  com- 
munications made  in  the  necessary  presence  of  others,  such  as  ste- 
nographers or  interpreters,  and  which  thereby  become  privileged  as 
to  them. — U.  S.  v.  Kekauoha,  259. 

2.  Same:  Confessions  made  to  a-  clergyman  are  not  privileged  as  to 
other  ofiicials  of  the  church  of  such  clergyman,  who  may  be  present 
for  disciplinary  purposes. — Id. 

Competency  of,  convicted  of  infamous  crimes:     See  United  States 
Courts  3  j  Evidence  3.  "  -   -  . 

Credibility  of :     See  Evidence  16,  25. 
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WORDS  AND  PHBASPS. 

1.  "Fairway'*:  Fairway  ami  midchannel  are  used  synonymously  in  30 
Stat.  L.  101,  and  this  use  is  in  harmony  with  Century  Dictionary. — 
Matsuno  v.  The  Coiword,  227. 

2.  Adultery:  The  meaning  of  the  word  adultery  is  fully  defined  and 
settled  so  far  as  to  express  an  act  of  sexual  intercourse  between  a 
married  person  and  another  person  not  his  or  her  husband  or  wife. — 
U.  8.  V,  LeeSa  Kee,  262. 

'*Fair  hearing, '*  what  is:     Matter  of  Koon  Ko  and  Koon  Been,  623. 

"Found  an  inmate' ':     In  re  Shigematsu  Umeno,  481. 

** Outside  cover  or  wrapper'*;     U,  S.  v,  Uchiyamaf  431. 

** Peculiar  urgency'*:     In  re  Atcherley,  405. 

''Keasonable  doubt'*:     U.  S.  v.  Wynne,  349. 

** So-called"  and  *' purported ": <Sp^nrer  v.  Santoki  Jiro,  565. 
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